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REPORT.S' OF  CASES 


ABOUXD  AND  DrTEt^tmti  JK 

THE  HIGH  COURT  OF  0WNCERY, 


COMMZNCXNO   XH 


•"    •. 


MICHAELMAS  TERM,  6  VICT.  1842!  •'.•'..' 


«    ^  • 


Dell  v.  Hale. 

1842 :  Not.  7Ui. 

The  36th  of  the  Orden  of  Angost,  184S,  is  not  applicable  to  the  caae  where  there  ia 

■omething  of  a  specific  and  particular  nature  in  the  bill  which  the  demuxrer  has 

not  oorered* 

The  bill  alleged  that  the  plaintiff  and  the  defendant  Hale  had 
obtained  a  patent  for  making  gun  cases ;  that  disputes  having 
arisen  between  the  parties  they  were  desirous  of  dissolving  their 
connection,  and  that  after  various  previous  conversations  and  dis- 
cussions on  the  subject,  a  negotiation  took  place  between  the  plain- 
tiff and  the  defendant  on  the  terms  of  such  proposed  dissolution. 
That  in  reference  to  this  matter  the  defendant,  on  the  2d  May, 
1842,  wrote  and  sent  to  the  plaintiff  a  letter  in  the  words  and 
figures  following,  &c.,  and  that  in  reply  to  such  letter,  the  plain- 
tiff on  the  same  day  wrote  and  sent  to  the  defendant  a  letter 
which  was  as  follows,  &c.  That  the  plaintiff  having  by  the 
last-mentioned  letter  accepted  the  proposal  contained  in  the  de- 
fendant's letter  for  an  assignment  of  his  interest  to  the  plaintiff 
and  a  dissolution  of  the  partnership,  the  said  two  letters  consti- 
tuted a  complete  and  vaUd  contract  and  agreement  binding  upon 
both  parties.  The  bill  after  charging  that  the  patent  was  a  good, 
valid,  and  subsisting  patent,  and  that  an  assignment  ought 
to  be  *made  to  the  plaintiff  of  the  defendant's  share,  pray-  [*2] 
ed  a  declaration  that  the  letters  constituted  in  equity  a 
complete,  valid,  and  binding  agreement  between  the  parties,  and 
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1842— Dell  ▼.  Hale. 


that  it  ought  to  be  decreed  to  ti^  ip^ifically  performed ;  and  for 
an  assignment  to  the  plaintiff-gfthe  defendant's  interest,  &c. 

The  defendant  demurxecL^fo*  so  much  of  the  bill  as  required 
him  to  answer  and  sef*f<^Kh*  whether  a  negotiation  did  not  take 
place  between  the^gluifltiff  and  the  defendant,  &c.,  [following  the 
statements  in  th^*btil«as  before  mentioned,!  and  for  cause  of  de- 
murrer  showed  that  '<  the  said  alleged  agreement  in  the  said  bill 
set  forth  iVi^pt-u  good  and  valid  and  complete  agreement,  and 
that  tb^*.tejrfais  of  such  agreement  are  not  sufficiently  certain  or 
cap^bl^  t>f  being  sufficiently  ascertained,  and  that  the  said  letters 
.iQ*^{iV  said  bill  mentioned  do  not  constitute  a  complete,  valid  and 
•  .VikTing  contract  as  between  the  plaintiff  and  this  defendant ;" 
and  therefore,  and  for  divers  other  csiuses  of  demurrer  in  the  said 
bill  contained,  as  to  so  much  of  the  bill  as  was  demurred  to  the 
defendant  demanded  the  judgment  of  the  court,  &c.  The  defen-^ 
dant  then  answered  the  residue  of  the  bill  at  great  length,  and 
in  the  course  of  his  answer  admitted  having  written  the  letter  of 
the  2d  May,  1842,  but  insisted  that  part  of  it  was  open  to  expla* 
nation,  and  that  he  had  sought  to  give  the  explanation  in  a  sub- 
sequent letter. 

Mr.  Simpkinson  and  Mr.  Wright  now  appeared  in  support  of 
the  demurrer  and  answer. — ^The  defendant  being  too  late  to  file 
a  demurrer  alone  has  filed  a  demurrer  and  answer.  The  subject- 
matter  of  the  demurrer  might,  it  is  true,  have  been  applied  to  the 
whole  bill,  but  that  circumstance,  though  formerly  an  objection,(a) 

is  no  longer  so.  By  the  36th  order  of  August,  1841,  no  de- 
[•3]    murrer  shall  be  held  bad  and  *overruled  upon  aigument, 

only  because  it  shall  not  cover  so  much  of  the  bill  as  it 
might  by  law  have  extended  to.  Here  the  defendant  has  de- 
murred to  part  only  of  the  relief,  where  he  might  have  demurred 
to  the  whole ;  but  as  he  has  given  a  full  and  detailed  answer  to 
the  residue  of  the  bill,  that  is  sufficient  Hodgkin  v.  L(mgden.{b) 
[The  Vice-ChanceUar. — He  has  not  demurred  to  any  part  of  the 
relief] 

(a)  See  Dauaon  v.  Sadhr,  1  Sim.  &  Sttt.  537 ;  and  aee  Story,  Eq.  FL  309,  n. 

(b)  8  Vei.  2. 
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1842^DeU  t  Hale. 


Mr.  Kenyan  Pcurker^  in  support  of  the  bill,  referred  to  Todd 
▼.  C?cc,(a)  Dan.  Ch.  Pr.  Vol.  2,  p.  26. 

The  following  cases  were  also  referred  to  in  the  course  of  the 
argument:  Morgan Y.Harris,{b)  Tomkinv. Lethbridge^{c)  Weth- 
erkead  v.  Blackhorn.{d) 

The  Vice-Chancellor. — It  appears  to  me  that  the  conten- 
tion of  the  demurring  defendant  is  not  .warranted  either  by  the 
letter  or  the  spirit  of  the  36th  Order.  The  object  of  Uiat  Order 
was,  I  believe,  to  introduce  this  practice,  that  where  there  are 
several  questions  or  matters  in  a  bill,  to  all  of  which  the  de- 
murrer might  have  extended,  and  the  demurrer,  through  mis- 
take or  otherwise,  does  not  extend  to  all  of  diem,  it  is  not  to  be 
overruled  merely  on  that  account  The  Order  does  not  say  that 
in  no  case  shall  a  demurrer  be  overrued,  but  that  it  shall  not  be 
overruled  only  because  it  does  not  cover  so  much  of  the  bill  as 
it  might  by  law  have  extended  to.  In  overruling  this  demiurer 
I  shall  do  so,  not  merely  because  there  is  somediing  which  it 
has  not  but  might  have  covered,  but  because  diere  is  something 
of  a  specific  and  particular  nature  which  it  has  not  covered. 
Previously  to  the  jiew  rules,  though  a  defendant  generally 
might  demur  to  the  relief,  and  give  ♦discovery,  yet  if  he  [M] 
did  not  question  any  part  of  the  relief  sought,  a  mere  de- 
murrer to  discovery  would  be  overruled,  because  it  was  con- 
sidered a  contradiction  to  admit  the  claim  of  the  plaintiff  to  re- 
lief^ and  yet  to  exclude  him  from  the  means  which  the  law 
allowed  him  of  proving  those  facts  which  were  essential  to  his 
case.  Here  the  bill  prays  relief  founded  on  certain  letters.  No 
part  of  the  relief  is  demurred  to.  The  demurrer  is  confined  to 
the  discovery  of  these  letters  without  proof  of  which  the  plain- 
tiff might  have  no  case  at  the  hearing.  *  As  the  defendant  could 
not  before  the  new  Orders  so  he  cannor  now  file  such  a  demur- 
rer; and  as  it  was  put  in  at  a  time  when  it  was  not  competent 
to  him  to  demur  to  the  whole  bill,  I  think  I  ought  not  to  give 
the  defendant  leave  to  amend.  • 

Demurrer  overruled. 

(•)  17  Vm.  873.     (()  3  Bro.  C.  C.  134.     (e)  9  Vet.  178.     (<0  3  Ves.  &  B.  181. 
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1843.— Arkwright  v.  Colt. 


Arkwright  V.  Colt. 

1842 :  Nov.  8th. 

A  bill  for  an  aceonnt  of  daapidations  waa  fikd  by  the  revenioner  of  a  lease  a^inrt 
the  personal  repreflcntativea  of  a  penon  whose  interest  in  the  lease  appeared  to  be 
that  of  equitable  tenant  for  life,  with  remaindeis  over,  alleging  that  such  penon  in 
his  lifetime  was  in  possession,  daring  which  time  the  dilapidations  accraed,  that  ho 

•  paid  rent,  and  was  liable  to  the  covenants  in  the  lease,  and  that  on  his  death 
the  defendant  entered  mto  possession  as  his  administrator,  paid  rent,  and  became 
liable  nnder  the  covenants  >-AeM,  that  there  was  not  a  sufficient  allegation  of 
debt  to  support  the  bilL 

The  bill  which  was  filed  by  the  plaintiflT  on  behalf  of  him- 
self and  all  other  the  creditors  of  James  Colt  stated  that  by  a 
lease  dated  the  6th  August,  1760,  Margaret  Countess  Conyngsby 
demised  certain  water-mills  with  their  appurtenances  and  mea- 
dows adjoining  to  James  Bowman  Clarke,  his  executors,  admin- 
istrators and  assigns,  from  the  24th  June,  1760,  for  ninety-nine 
years,  if  certain  persons  therein  named,  or  any  or  either  of  them, 
so  long  lived,  at  the  yearly  rent  and  subject  to  the  covenants 
therein  reserved,  amongst  which  were  comprised  covenants  for 
putting  the  premises  in  repair  within  a  given  time,  keeping  them 
in  repair  during  the  term  and  delivering  them  up  in  repair  at  the 

expiration  of  the  term.  That  J.  B.  Clarke  entered  into 
[*5]    ^possession  of  the  premises  so  demised,  and  continued  in 

such  possession  down  to  the  time  of  his  decease  ;  that  he 
died  in  1776,  having  by  his  will,(a)  dated  July  in  the  same 
year,  bequeathed  the  said  leasehold  premises  to  William  Tolder- 
vy  and  Thomas  Davies,  their  executors,  administrators,  trustees 
and  assigns,  upon  trust,  in  case  his  daughter  should  marry  with 
the  consent  of  them  or  either  of  them,  to  convey  the  said  prem- 
ises so  that  the  same  should  be  settled  upon  trust  only,  and  for 
the  use  of  his  said  daughter  and  such  husband  as  she  should 
marry  with  such  consent  as  aforesaid,  during  the  joint  lives  and 
life  of  the  survivor,  with  remainder  to  the  use  of  the  heirs  of  the 
body  of  his  said  daughter,  in  such  manner  and  shares  as  die 
'trustees  should  appoint.  And  the  testator  appointed  the  said  trus- 
tees and  his  said  daughter  his  executors.    That  W.  Toldervy  and 

(a)  See  the  will  more  fully  stated,  1  Y.  dt  C.  S40. 
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T.  Davies  proved  the  testator's  will.  That  by  an  mdentuie  of 
lease  and  release  and  assignment  dated  ihfi  30th  November,  1782, 
and  made  between  Toldervy  and  Davies  of  the  first  part,  Mallet 
Clarke  of  the  second  part,  and  James  Colt  of  the  third  part,  being 
the  marriage  settlement  of  Mallet  Clarke  and  James  Colt,  Tol* 
dervy  and  Davies,  in  consideration  of  the  marriage,  assigned  the 
premises  (the  bill  not  stating  to  whom)  upon  trust,  out  of  the 
tents,  issues,  and  profits^  to  pay  the  rent  so  reserved  in  the  said 
lease,  and  to  observe  and  perform  all  the  covenants  therein  con- 
tained on  the  part  of  the  lessee,  his  executors,  administrators  and 
assigns,  and  subject  thereto,  to  permit  the  said  J.  Colt  and  Mallet 
his  intended  wife,  and  the  survivor  of  them,  to  receive  the  rents 
of  the  said  premises,  and  after  the  decease  of  the  survivor  of 
diem,  upon  trust  for  the  children  of  the  marriage  as  therein 
mentioned.(a)  *That  the  marriage  was  duly  solemnized.  [*6] 
That  J.  Colt  entered  into  and  continued  in  the  beneficial 
ownership  of  the  premises  down  to  the  time  of  his  decease ;  that 
he  died  on  the  30th  August,  1832 ;  and  that  letters  of  adminis- 
tration with  the  will  annexed  were  granted  to  the  defendant  Sir 
J.  D.  Colt,  who  thereby  became  and  was  the  sole  legal  repre- 
sentative of  James  Colt,  and  as  such  representative  had  possess- 
ed himself  of  personal  estate  of  the  said  James  Colt  to  a  lai^e 
amount 

The  bill  then  stated  that  during  the  continuance  of  the  lease, 
by  indentures  of  lease  and  release  executed  in  1810,  the  heredi- 
taments comprised  in  such  lease  were  conveyed  to  the  plaintiff, 
his  heirs  and  assigns,  and  that  by  virtue  of  such  conveyance,  he 
became  entitled  to  the  reversion  in  fee  expectant  on  the  determi- 
nation of  the  lease.  That  James  Colt,  from  1810,  down  to  his 
death,  duly  paid  to  the  plaintiff  the  rent  reserved  in  such  lease, 
and  that  he  also  became  liable  to  the  performance  of  the  cove- 
nants comprised  in  the  lease.  That  on  the  16th  December,  1832, 
the  last  surviving  life  named  in  the  lease  died ;  and  that  the  lease 
thereby  became  determined.  That  during  the  continuance  of 
die  lease  the  premises  were  not  kept  in  repair  by  James  Bowman 
Clarke  or  James  Colt  according  to  the  covenants,  and  were  upon 

(a)  The  bill  did  not  itate  more  paiticiilarly  the  limHatioDS  mibieqiient  to  the  life  in- 
tawt  of  Kr.  and  Mm.  CoH,  nor  whether  there  were  any  children  of  the  mairiage 
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the  decease  of  James  Colt  left  in  a  state  of  great  dilapidation. 
That  on  the  decease  of  James  Colt  the  said  Sir  J.  D.  Colt,  as  his 
administrator^  with  a  copy  of  the  will  annexed,  entered  into  pos- 
session of  the  same  several  premises^  and  paid  the  rent  to  the 
plaintiff  down  to  December  16,  1832. 

The  bill,  after  charging  that,  by  virtue  of  certain  proceedings 
in  a  suit  for  th^  administxation  of  the  estate  of  James  Colt,  the 
defendant  had  rendered  himself  personally  liable  to  pay  the  plain- 
tiff and  the  otlyr  creditors  of  James  Colt,  prayed  for  an  account 
of  what  was  due  to  the  plaintiff  in  respect  of  dilapidations 
[•7]  of  the  said  premises,  or  *otherwise,  under  the  covenants  of 
the  lease,  and  also  of  what  was  due  to  the  other  imsatisfied 
creditors  of  James  Colt,  and  for  the  usual  accounts  in  a  creditors' 
suit. 

To  this  bill  the  defendant  demurred  for  want  of  equity,  and 
want  of  parties. 

Mr.  Cooper  and  Mr.  Rogers^  for  the  demurrer. 

Mr.  Russell  and  Mr.  Metcalfe  in  support  of  the  bill. — It  is  not 
necessary  that  the  legal  assignees  of  the  lease  or  their  represen- 
tatives should  be  parties.  In  Sainstry  v.  Crrammerj{a)  a  case 
somewhat  similar  to  the  present,  the  pauper  assignee  was  evi* 
dendy  not  made  a  party.  As  to  the  equity  of  the  case,  though 
the  plaintiff  cannot  show  himself  a  legal  creditor  of  the  intestate, 
yet  as  the  intestate  was  liable  under  the  covenants,  this  bill  is 
maintainable.  [The  Vice-Chancellor. — How  was  he  liable  imder 
the  covenants?  You  do  not  allege  that  he  was  assignee  of  the 
entire  lease,  but  only  that  he  was  equitable  tenant  for  life  with 
remainders  over.]  The  bill  alleges  that  he  was  in  possession, 
became  liable,  and  that  upon  his  death  his  administrator,  as  ad- 
n:iinistrator,  entered  into  possession  and  became  liable :  Close  v. 
Wilherforce.{p)  Considering  the  allegations  of  the  bill,  it  does 
not  lie  in  the  mouth  of  those  who  represent  James  Colt's  estate 
to  say  that  it  was  not  an  equitable  assignment  to  him  of  the  lease. 
He  dealt  with  the  premises  in  the  character  of  equitable  assignee 
and  reaped  the  whole  benefit  of  the  lease.    Lticas  v.  Commer- 

(a)  2  Eq.  Ca.  Abr.  166.       (h)  I  Beav.  113.    See  3  Beay.  373 ;  4  Bmt.  350. 
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ford.(a)  [The  Vice-Chancellar. — Did  not  the  defendant  in  that 
case  admit  himself  liable  on  the  general  covenants,  though  he 
took  an  objection  to  a  particular  covenant  ?][!] 

The  Vice-Cha*ncellor. — I  confess  that  the  *opinion  [*8] 
which  I  entertained  at  the  commencement  of  the  cause 
has  not  been  displaced  by  the  argument  I  am  not  satisfied  in 
this  case  that  there  is  a  sufficient  allegation  of  any  subsisting 
demand.  Neither  the  late  Mr.  Colt  nor  Sir  John  Colt  was  ever 
in  possession  of  the  property  as  legal  assignee,  nor  indeed  is  that 
attempted  to  be  argued.  The  late  Mr.  Colt  was  equitable  tenant 
for  life  of  the  benefit  of  the  lease.  It  is  stated  that  he  entered, 
and  I  am  willing  to  consider  the  statement  in  the  bill  as  being 
that  he  entered  in  that  character.  I  apprehend,  however,  that  by 
his  entering  into  possession  in  that  character  he  did  not  become 
liable  to  the  landlord,  as  assignee,  in  respect  of  the  covenants  in 
the  lease.  He  dies,  and  it  is  stated  that  upon  his  death  Sir  John 
Colt  entered  as  his  administrator  into  possession ;  that  must  mean, 
claiming  as  his  administrator.  It  is  not  suggested  in  the  bill 
that  he  had  any  title.  It  is  said  that  he  paid  rent  to  the  plain- 
tifil  His  doing  so  would  not  create  a  continuing  liability  in  him 
to  pay  rent  or  perform  the  covenants.  It  is  true  that  there  is  a 
general  allegation  in  the  bill  that  he  became  liable  to  perform  the 
covenants ;  but  without  a  more  particular  statement  of  facts  lead- 
ing to  that  conclusion,  the  allegation  is  not  sufficient  The  bill 
does  not  state  any  case  of  legal  or  equitable  demand  either  against 
Sir  John  Colt  or  the  assets  of  the  late  Mr.  Colt  The  demurrer, 
therefore,  must  be  allowed,  but  it  is  a  case  in  which  Uberty 
should  be  given  to  amend.[2] 

(a)  3  Bia  C.  C.  166 ;  1  Ves.  jtin.  235  ;  8  Sim.  499. 

[1] "  In  equity  >  a  party  takes  upon  himself  a  liability ,  when  he  places  himself  in  a 
sitnatioa  which  snbjects  him  to  that  liability.*'  Shadwell,  V.  C.  Emmott  v.  Mitchell^ 
14  Sim.  436. 

[2]  As  to  the  liability  of  the  equitable  assignee  of  a  lease,  see  Rohin$on  v.  Ro§hert 
1  Ya  &,  ColL  G.  C.  1 1,  and  n.  [1  ]  Ibid.  As  to  the  liability  of  a  legal  assignee,  and  how 
iC  may  be  ayoided,  see  Rowley  t.  Adanu,  4  MyL  &,  Cr.  539i  et  nq;  NouailU  t 
night,  7  Beay.  526,  7. 
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[*9]  *Skeats  17.  Skeats. 

1842:  Nov.  8th  and  9th. 

Ono  seised  of  a  copyhold  estate  for  the  joint  lives  of  himself  and  J.  and  the  simnTory 
Borrenden  it  to  the  lord,  and  takes  a  new  grant  for  the  joint  lives  of  himself,  J.,  and 
W.,  the  soirenderor's  son>  and  the  longest  liver  of  them :  Held,  under  the  eireiim- 
stances  of  the  casOi  that  this  was  intended  to  be  an  advancement  for  W. 

John  Skeats,  of  Romsey,  Hants,  being  seised  to  him  and  his 
heirs,  according  to  the  custom  of  the  manor  of  Bagnor,  in  the 
comity  of  Berks,  of  a  messuage  and  two  acres  of  land,  holden 
for  the  lives  of  himself  and  his  brother,  James  Skeats,  and  the 
life  of  the  longer  liver  of  them,  in  August,  1812,  surrendered  the 
same  into  the  hands  of  the  lord,  who  regranted  to  him  seisin  of 
the  premises,  to  have  and  to  hold  the  same  to  him,  John  Skeats, 
the  before-named  James  Skeats,  and  William  Skeats,  the  son  of 
John  Skeats,  then  aged  about  seven  years,  for  the  term  of  their 
natural  lives,  and  the  Ufe  of  the  longer  Uver  of  them  successive- 
ly, at  the  will  of  the  lord,  &c.  Whereupon  John  Skeats  paid  a 
fine  of  ten  guineas,  and  was  duly  admitted  tenant  by  copy  of 
the  premises. 

John  Skeats,  by  his  will,  dated  in  September,  1838,  (at  which 
time  he  was  about  80  years  old,)  after  directing  payment  of  his 
debts,  devised  his  real  estates  (including,  as  the  will  stated,  the 
messuages  held  of  the  manor  of  Bagnor  for  his  the  testator's  own 
life,  and  the  life  of  his  son,  William  Skeats,  who  was  nominated 
by  him  as  a  trustee  for  his  the  testcUar^s  own  use  and  henejU 
when  he  the  testator  obtained  the  last  grant  of  the  premises,  and 
not  for  his  the  said  William  Skeats  own  advancement^  and  all 
his  personalty  to  the  plaintiffs,  their  heirs,  executors,  and  ad- 
ministrators, upon  trust  for  his  the  testator's  wife  for  her  life, 
and,  after  her  decease,  upon  trust  to  sell  the  same  and  divide  the 
produce  amongst  so  many  of  his  children  and  grandchildren  as 
should  be  then  living  in  such  parts  and  shares  as  the  plaintiffs 
should  think  reasonable.  And  he  appointed  his  sons,  the  plain- 
tiffs, James  and  Joseph  Skeats^  his  executors. 

The  testator  died  in  November,  1838,  having  survived  his 

brother,  James  Skeats,  but    leaving  the  plaintiffs  and 

[*10]    *William  Skeats,  and  some  other  children,  surviving  him* 
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It  was  stated  at  the  bar,  but  this  did  not  appear  in  evidence,  that 
William  Skeats  was  the  youngest  son  of  the  testator. 

Upon  the  death  of  the  testator,  William  Skeats  entered  into 
possession  of  the  property  held  of  the  manor  of  Bagnor. 

The  bill  charged  that  the  defendant,  William  Skeats,  some 
time  previous  to  the  death  of  the  testator,  procured  from  the  tes- 
tator the  copy  of  the  testator's  admittance  to  the  premises  imder 
a  promise  to  return  the  same ;  that  he  neglected  to  return  the 
same ;  though  repeatedly  required  so  to  d(?;  and  that,  in  con- 
sequence of  this  neglect,  the  testator  had  given  one  of  the  plain- 
tiffs,  Joseph  Skeats,  authority  to  proceed  at  law  against  the  defen- 
dant for  recovery  of  the  document. 

The  bill  prayed  that  the  defendant  might  be  declared  a  trustee 
of  the  premises  for  the  plaintiffs,  and  might  be  decreed  to  surren- 
der them  accordingly. 

-  The  defendant,  by  his  answer,  stated,  that  at  the  age  of  nine- 
teen he  went  to  London,  where  he  remained  about  nine  years ; 
that,  at  the  expiration  of  that  time  (1833,)  he  went  to  visit  his 
father,  and  that,  upon  that  occasion,  his  father,  after  observing 
that  the  property  would  ultimately  be  his,  gave  him  the  copy  ad- 
mission. The  defendant  wholly  denied  that  the  document  was 
given  him  imder  a  promise  to  return  it  He  alleged  that  the 
transaction  was  intended  by  his  father  as  an  advancement  to 
him,  and  insisted  that  such  advancement  could  not  be  affected 
by  the  words  of  the  will,  supposing  the  will  to  be  valid.  He 
suggested,  however,  that  the  will  had  been  made  under  undue 
influence. 

At  the  hearing  of  the  cause,  evidence  was  given  on  the  part 
of  the  plaintiffs  of  an  application  having  been  made  by  the  tes- 
tator to  the  plaintiff,  Joseph  Skeats,  to  procure  from  the 
defendant  the  restitution  of  the  copv  admission,  'and  of  [*11] 
Joseph  Skeats  have  accordingly  requested  the  defendant 
to  deliver  up  the  same.  No  other  circumstances,  however,  of 
any  importance  appeared  from  the  depositions. 

Mr.  Simpkinsan  and  Mr.  Parker,  for  the  plaintiffs. — It  is  ad- 
mitted that  James  was  a  trustee  for  John  and  we  contend  that 

ToL,  n.  2 
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both  James  and  William  weie  trustees  for  John.  It  may  be  con- 
ceded, that  if  the  name  of  James  had  not  been  used,  a  presump- 
tion would  have  arisen  that  the  surrender  and  grant  was  an  ad- 
vancement for  the  son ;  but  that  presumption  can  hardly  arise 
where  the  name  of  a  stranger  is  interposed  between  that  of  the 
father  and  son.  DyerY.  Dyer{a)  does  not  go  that  length.  [The 
Vice-Chctncdlar. — Supposing  John  had  died,  leaving  James  and 
William,  for  whom  would  James  have  been  a  trustee?]  There 
is  nothing  to  show  fhat  he  would  have  been  a  trustee  for  William 
No  case  goes  so  far.  In  Crabb  v.  Crabb{b)  the  banker  was  the 
agent  for  both  son  and  father.  The  terms  of  the  admission  and 
surrender  go  far  to  show  that  it  was  the  intention  of  John  to  re- 
serve to  himself  the  whole  equitable  interest  The  conduct  q{ 
John,  subsequent  to  the  transaction,  is  in  conformity  with  the 
fact  of  his  being  absolute  owner.  [The  Vtce-ChaitceUor. — ^Are 
the  subsequent  acts  of  the  father  evidence?]  We  concede  that 
the  will(c)  is  not  evidence,  but  may  not  the  other  acts  of  the 
father  be  admitted  to  rebut  the  presumption  that  he  intended  to 
give  a  beneficial  interest? 

Mr.  OoodevBy  for  the  defendant  [The  Vtce-Chancettar. — ^Is 
not  the  general  custom  in  these  cases  that  the  first  life  has  a 
right  of  surrendering  for  the  whole  three  lives?  The  question 
is,  whether  the  first  life  for  the  time  being  had  not  a  right  of  dis- 
position of  the  estate  without  the  consent  of  the  last  life.] 
[*12]  That  must  have  existed  in  all  the  cases.  It  *is  submit- 
ted that  that  is  a  question  involving  only  the  devolution 
of  the  legal  estate.  The  father  makes  a  surrender,  and  takes  a 
grant  without  taking  to  himself  any  further  interest,  but  giving 
an  interest  to  his  son.  That  must  be  for  the  benefit  of  the  son. 
If  it  were  not  so  intended,  he  would  have  made  a  contemporane- 
ous declaration  to  the  contrary,  or  inserted  the  life  of  a  stranger. 
Sidmouth  v.  Sidfnouthy{d)  Mumma  v.  Mummct,{e)  Murless  v. 
Franklin^f)  Finch  v.  PinchJjg) 

Mr.  Simpkinson^  in  reply. 

(a)  2  Cox.  93.       (h)  1  Myl.  &  K.  51 1.       (e)  Sm  15  VeB.  51.     00  ^  Bear.  447. 
(e,  3  Vem.  19.      (/)  I  Swanst.  13.  {g)  15  Vv.  43. 


GASES  IN  CHANCERY.  12 


1849.— Skeats  r.  Skeats. 


Nov.  9th. — ^The  Vice-Chancellor. — Before  disposing  of  this 
case,  I  wished  to  read  again  Dper  v.  Dyerj  and  some  other  of 
the  decided  cases.  Having  done  so,  I  continue  of  opinion  that 
the  state  of  the  authorities  renders  it  impossible  for  me  to  decide 
against  the  defendant,  whatever  I  may  suspect  to  have  been  the 
real  view  and  intention  of  his  father  in  the  transaction  under 
which  he  claims.  Evidence  of  intention  beyond  the  assurance 
itself,  and  tfie  relationship  of  the  parties,  there  is  none ;  except, 
that  if  any  weight  is  to  be  given  to  the  possession  of  the  copy  of 
court  roll,  that  is  with  the  defendant  Were  I  to  treat  the  intro- 
duction or  continued  use  of  the  name  of  James  Skeats,  or  the 
state  in  which,  after  the  death  of  John  Skeats  the  elder,  if  he  had 
been  survived  both  by  James  and  by  the  defendant,  the  bene- 
ficial ownership  of  the  property  would  probably  have  been  during 
James's  life,  or  the  legal  power  over  the  whole  estate  which 
James  might  possibly  have  then  had,  as  creating  a  material  dis- 
tinction in  favor  of  the  plaintiffs,  I  should,  I  think,  be  acting 
against  the  principle  of  authorities  which  have  long  been  con- 
sidered as  declaring  the  law  on  this  subject.  I  must,  therefore! 
hold  that  the  defendant  being  the  son  of  John  Skeats  the 
elder,  the  'plaintiffs  have  failed  in  showing  the  defendant  [*13] 
to  be  a  trustee,  and  that  the  bill  should  consequently  be 
dismissed,  but  without  costs,  and  without  prejudice  to  the  ques- 
tion whether  a  case  of  election  against  the  defendant  is  or  is  not 
created  by  his  father's  will,  or  to  any  proceedings  at  law  which 
the  plaintiffs  may  be  advised  to  take.[l] 

[1]  In  SidmmUk  ▼.  Sidmoutk,  S  Bwv,  447,  Lord  Langdale,  M.  R.  has  itatod  the 
doctcine  of  advancement  with  clearaeiB  and  precwion,  but  hia  remarks  are  confined  to 
the  men  natural  relation  of  parent  and  child,  without  regard  to  the  artificial  relation 
ef  a  penon  standing  in  loeo  parentis.  See  Scawin  ▼.  Seawin,  1  Yo.  &,  Coll.  C.  C. 
CS.  LningttOH  ▼.  LimngBton,  3  Johns.  Ch  Rep.  539i  40.  Partridge  ▼.  Havens, 
10  Paige,  618.  Pranktrd  ▼.  Prankerd,  1  Sim.  &  Stu.  1.  HUl  v.  Chmme,  1  Beav. 
554^  Curant  ▼.  Jago,  (a  ease  of  one  standing  in  loeo  forentio)  I  CoUyer,  261. 
Mhinkam  y.  OaUo^  Hoffi  C.  Rep.  191. 


13  CASES  IN  CHANCERY. 


1842 Whltmore  v.  Oxfaorrow. 


WhITMORE  V.  0XB0RR0W.[1] 
1843:  Nov.  8th. 
A  creditor  haYing  dehitum  in  Molvendum  in  futuro  may  maintaiii  a  crediton'  bOL 

Whether  he  can  obtain  a  decree  for  immediate  Becurity  must  depend  on  circum- 

atancee. 

« 

In  the  year  1839,  the  plaintiff,  who  carried  on  business  as  a 
pawnbroker  at  Stockport,  transferred  that  business  to  James  Ox- 
borrow.  The  consideration  for  the  transfer  was  the  sum  of  £800 
cash,  and  £2952  secured  by  bills  of  exchange  drawn  by  the  plain- 
tiff upon  and  accepted  by  Oxborrow,  and  made  payable  at  suc- 
ceeding intervals  of  six  calendar  months  for  the  space  of  about 
nine  years  and  a  half.  Oxborrow  also  executed  to  the  plaintiff 
a  bond  and  warrant  of  attorney.  The  bond,  which  was  dated 
the  4th  November,  1839,  was  conditioned  to  be  void  if  Oxborrow, 
his  heirs,  executors,  or  administrators,  should  duly  take  up  and 
pay  the  several  bills  as  they  should  respectively  become  due  and 
payable ;  provided  always,  that  if  default  should  be  made  by 
Oxborrow,  his  heirs,  executors,  or  administrators,  in  payment  of 
any  of  the  bills,  when  the  same  should  become  due,  and  the 
same  should  not  be  paid  by  Oxborrow,  his  heirs,  executors,  or 
administrators,  within  twenty-four  hours  after  demand  of  pay- 
ment thereof  by  the  plaintiff,  his  executors,  administrators,  or  as- 
signs, by  writing,  &c.,  then  the  whole  of  the  said  sum  of  £2952, 
the  amoimt  of  the  bills  of  exchange,  or  such  part  thereof  as 
should  then  remain  impaid,  should  be  deemed  immediately  pay- 
able, and  should  be  recoverable  and  recovered  by  the  plaintiff, 

his  executors,  administrators,  or  assigns,  by  virtue  of  the 
[*14]    bond,  but  subject,  in  that  case,  to  a  rebate  of  *interest 

proportioned  to  the  change  in  the  period  of  papng  the 
principal  money  then  unpaid.  The  plaintiff  on  his  part  cove- 
nanted with  Oxborrow  that  he  would  not  direcfly  or  indirectly 
carry  on  the  business  of  pawnbroker  at  Stockport,  or  within  ten 
miles  thereof,  nor  set  up,  make,  or  encourage  any  opposition  to 
the  said  trade  or  business  thereafter  to  be  carried  on  by  Oxborrow, 
his  executors,  administrators,  and  assigns,  nor  do  any  act,  matter, 
or  thing  to  the  prejudice  thereof. 

[1  j  8.  C.  in  a  subsequent  stage,  and  on  a  diftrent  pomt,  1  CoUyer,  91. 
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Immediately  after  the  conclurion  of  this  arrangement,  James 
Oxbonow  entered  upon  the  business,  and  continued  to  carry  it 
on  till  his  death,  which  occurred  in  June,  1840.  After  tiiat 
period,  the  business  was  carried  on  by  his  widow,  the  defendant, 
'vrho  was  his  administratrix. 

The  first  bill  of  exchange  became  due  in  the  lifetime  of  Ox- 
borrow,  and  was  paid  by  him.  After  his  decease,  the  bills  which 
became  due  previously  to  the  filing  of  the  defendant's  answer^ 
and  for  any  thing  that  appeared  to  the  contrary,'  up  to  the  hear- 
ing of  the  cause,  were  paid  by  her. 

The  present  suit,  which  was  framed  as  a  creditors'  suit,  was 
instituted  for  the  purpose  of  having  the  remainder  of  the  debt 
either  paid  to  the  plaintiff  with  a  rebate  of  interest,  or  secured  in 
Court  The  bill  prayed  the  usual  accounts,  an  injunction  to  re- 
strain the  defendant  from  furth^  interfering  in  the  administra- 
tion of  the  intestate's  estate,  and  a  receiver. 

The  principal  allegations  upon  which  this  relief  was  sought, 
were,  that  the  assets  of  the  intestate  at  his  death  were  not  suffi- 
cient, or  barely  sufficient  to  pay  his  debts  including  the  plaintiff's 
demand ;  that  the  defendant  had  paid  divers  simple  contract 
creditors  of  the  intestate  without  securing  to  the  plaintiff  or  re- 
serving out  of  the  assets  a  sufficient  sum  to  answer  the  amo^t 
of  the  bills,  and  that  she  had  also  out  of  the  intestate's  effects 
maintained  herself,  and  otherwise  applied  considerable 
sums  of  money  for  her  *own  use,  and  carried  on  the  busi-  [•IS] 
ness  at  a  loss  and  in  an  improvident  manner. 

The  defendant,  by  her  answer,  denied  that,  on  the  decease  of 
James  Oxborrow,  his  estate  and  effects  were  insufficient  or  bare- 
ly sufficient  for  the  dischai^e  of  his  debts ;  and  she  believed  that 
such  estate  and  effects  were  then  and  also  at  the  time  of  filing 
her  answer  sufficient  to  pay  and  satisfy  all  his  just  debts  inclu- 
ding his  liabilities  to  the  plaintiff.  She  admitted  that  she  had 
out  of  the  testator's  assets  paid  his  funeral  and  administration 
expenses,  and  likewise  the  ordinary  and  current  outgoings  in 
the  business,  and  that  she  had  obtained  her  livelihood  out  of  the 
profits  made  by  carrying  on  the  business,  but  from  no  other 
source.  She  stated  in  a  schedule  the  vjalue  of  die  effects  of  the 
intestate  come  to  her  hands,  but  save  as  aforesaid,  she  could  not 
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answer  as  to  the  amount  of  assets  come  to  her  hands,  or  whether 
out  of  the  intestate's  effects  she  had  or  not  maintained  herself, 
or  applied  considerable  sums  of  money  to  her  own  use.  She 
denied  the  charges  of  improvidence  and  mismanagement,  and 
stated  her  belief  of  being  able  to  pay  all  the  bills  as  they  might 
become  due,  and  all  other  the  debts  or  liabilities  to  which  the 
intestate's  estate  might  be  subject 
The  cause  now  came  on  for  hearing  on  bill  and  answer. 

Mr.  Russell  and  Mr.  Terrell^  for  the  plaintiff. — The  defendant 
admits  that  she  has  paid  simple  contract  creditors  of  the  intes- 
tate, alleging  as  an  excuse,  that  she  has  done  so  in  order  to  carry  on 
the  business  of  the  testator.  But  a  debt  on  bond,  though  the 
bond  be  not  yet  due,  takes  place  of  all  simple  contract  debts,  for 
the  obligation  is  the  present  duty  and  the  condition  is  but  the 
defeazance  of  it :  Williams  on  Executors.{a)  Hence  if  an  ac- 
tion  be  brought  against  an  executor  on  the  simple  contract  of 

his  testator,  he  may  plead  that  his  testator  entered  into  a 
[*16]    bond  payable  •at  a  future  day,  and  it  shall  cover  assets 

to  the  amount  of  the  sum  payable  by  the  condition: 
Buckland  v.  Brooke.{a)  The  defendant  ought  to  have  convert- 
ed the  whole  of  the  assets  immediately  on  the  intestate's  death, 
anS  after  paying  this  and  other  specialty  debts,  invested  the  re- 
sidue in  consols.  The  whole  course  of  dealing  by  the  defen- 
dant with  the  intestate's  assets  has  been  an  uninterrupted  devas- 
tavit. She  had  no  right  to  apply  any  part  of  them  to  her  own 
use  or  to  carry  on  the  trade.  The  plaintiff  therefore  has  a  right 
to  stop  the  dealing  with  those  assets  in  an  improper  manner. 
Every  creditor  who  shows  that  a  devastavit  has  been  committed, 
though  he  has  in  strictness  no  lien  on  the  assets,  has  a  right  to 
have  the  assets  secured.  The  circumstance  that  the  debt  is  not 
immediately  payable  is  immaterial.  If  a  simple  contract  credi- 
tor were  to  file  a  bill,  he  could  receive  nothing  till  every  farthing 
of  the  instahnents  were  paid. 

Mr.  Koe  and  Mr.  Myitis,  for  the  defendant. — If  the  bills  of  ex- 
change are  paid,  the  bond  does  not  come  into  operation.    Until 

(«)  Y6L  3,  744,  (3]id  ed.)  818, 3id ed  {b)  do.  iatx.315. 
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de&ult  in  payment  o£  the  bills,  the  debt  remains  a  simple  con- 
tract debt ;  and  it  has  been  expressly  held  that  though  a  bond  is 
in  existence,  yet  if  it  be.  not  payable,  an  executor  is  entitled  to 
be  allowed  payments  made  by  him  to  the  simple  contract  credi- 
tors of  his  testator:  Normans.  Baldry. (a)  [The  Vice-Chancel* 
lor  referred  to  Read  v.  Blunt.{b)]  In  this  case  there  has  been 
no  proof  of  misappUcation  of  assets.  The  carrying  on  the  trade 
was  no  devastavit.  The  contract  was  made  with  an  express 
view  to  the  payment  of  the  consideration  money  out  of  thte  pro- 
fits. The  plaintiff  asks  for  a  mode  of  payment  which  the  par- 
ties never  contemplated.  Why  should  this  Court  give  a  better 
security  than  he  contracted  for  ?  Besides,  he  has  no  right 
to  file  a  bpl  for  an  account  The  right  to  file  *such  a  bill  [*17] 
is  incidental  to  the  right  of  immediate  pajonent :  Plight 
V.  Cook.{c)  In  that  case,  relief,  it  is  true,  was  given,  but  on  the 
ground  of  special  hen.  Here,  the  plaintiff  has  by  his  own  con- 
tract excluded  himself  from  any  such  claim.  He  expressly  cove- 
nants that  he  will  not  interfere  in  the  business. 

Mr.  Russell^  in  the  course  of  his  reply,  observed,  that  in  Nor- 
man V.  Baldry  no  distinction  appeared  to  have  been  made  be- 
tween debts  certainly  payable,  and  debts  contingently  payable.  \ 

During  the  argument  the  Fice-CAa7tce22or  asked  the  defendants' 
counsel  whether  their  client  would  admit  assets  sufficient  to  pay 
the  plaintiff's  debt.  To  this  question,  however,  no  distinct  an- 
swer was  given. 

The  Vice-Chancellor. — I  am  of  opinion  that,  at  least  in  a 
case  where  assets  are  not  admitted,  a  creditor  of  the  deceased, 
whose  debt  is  not  payable  in  present^  but  payable  in  futuro^ 
may  file  a  bill  against  the  personal  representative  of  the  deceased 
in  respect  of  such  interest  as  the  creditor  has  in  the  assets,  that 
is  to  say,  a  creditors'  bill.  Whether  any  special  decree  should 
be  made  on  such  a  bill  must  depend  on  circumstances. 

In  the  present  case,  no  act  of  malversation  in  an  immoral  sense 
has  been  brought  home  to  the  personal  representative.  It  is 
possible  (upon  that  I  give  no  opinion)  that  some  payments  may 

(«)  6  Sim.  631.  (d)  5  Sun.  567.  (e)  3  Vet.  wo.  619 
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appear  to  have  been  made  which  in  strictness  ought  not  to  have 
been  made,  or  that,  considering  the  situation  of  afiairs  at  the  in- 
testate's death,  his  trade  ought  not  to  have  been  carried  on.    But 

the  circumstances  are  not  such  as  to  render  it  proper  at 
[•18]    present  *to  appoint  a  receiver,  or  to  direct  an  accoimt  of 

the  profits  of  the  trade.  RuJuxrdson  v.  Smedlwood^  Jac. 
622. 

Lbt  the  Master  take  an  account  of  what,  if  anything,  is  due  and  to  become  due  to 
the  plaintiff  by  virtue  of  the  bond  and  bills  of  exchange  in  the  pleadings  mentioned,  or 
any  of  them.  Take  the  ordinary  account  in  a  creditors*  suit  against  the  personal  re- 
presentative of  the  intestate,  giving  the  idefendant  liberty  to  apply  to  the  Court  to  stay 
or  suspend  the  taking  of  that  account  in  case  she  diaQ  admit  assets.  Let  the  Master 
inquire  and  state  what  it  will  be  fit  and  proper  and  for  the  benefit  of  the  persons  in- 
terested should  be  done  with  respect  to  the  trade  and  business  of  the  testator  and  the 
stock  employed  therein,  and  let  the  Master  be  at  liberty  to  state  any  special  circum- 
stances with  reelect  to  the  past  conduct  of  the  defendant  in  respect  of  the  trade  snce 
the  testator's  death,  if  the  Mastershall  so  think  fit,  and  otherwise.  And  if  anything 
with  respect  to  the  future  conduct  of  the  defendant  in  respect  of  the  trade  or  assets 
shall  arise  which  the  plaintiff  shall  be  advised  is  such  as  to  render  an  application  to 
the  Court  necessary,  let  him  be  at  liberty  to  apply  to  the  Court  in  respect  thereof; 
the  defendant  undertaking,  without  prejudice  to  any  question,  that,  as  long  as  she 
shall  carry  on  the  trade,  she  will  carry  it  on  in  a  proper  manner.  Liberty  to  apply 
generally.  Reserve  further  directions  and  costs.  Reserve  any  question  as  to  profit 
and  loss  made  or  to  be  made,  in  carrying  on  the  trade  since  the  testator's  death.       « 


HOLDICH   V.   HOLDICH. 


1842 :  Nov.  9th 

Heidi  that  a  widow  was  not  bound  to  elect  between  the  benefits  given  to  her  by  her 
husband's  will  (including  an  annuity  charged  upon  his  real  estate)  and  dower. 

John  Holdich,  of  Elton,  in  the  county  of  Huntingdon,  by  his 
will  devised  as  follows : — First,  I  direct  all  my  just  debts,  funeral 
and  testamentary  expenses,  to  be  fully  paid  and  satisfied,  and 
after  payment  thereof,  I  give  and  bequeath  unto  my  dear  wife, 
Mary  Holdich,  a  clear  annuity  or  yearly  sum  of  £50  of  lawful 
money  of  Great  Britain,  for  and  during  the  term  of  her  natural 
life  ;  and  from  and  immediately  after  her  decease,  I  order  and 
direct  that  the  said  annuity  shall  sink  into  and  fonn  part  of  my 


CASES  IN  CHANCERY.  18 

1849^HoIdich  v.  Holdich. 

residuary  estate.  I  also  hereby  give  permisinon  to  my  said  wife 
to  contique  to  reside  in  the  house  wherein  we  now  live, 
and  'to  have  the  ftee  use  of  the  household  goods  and  [*19] 
fomiture  that  may  be  on  the  said  premises  at  the  time  of 
my  decease,  for  and  during  the  term  of  her  natural  life,  if  she 
should  so  long  continue  my  widow  and  unmarried ;  and  from 
and  after  her  decease  or  marrying  again,  whichever  shall  first 
happen,  I  do  hereby  direct  the  same  i^all  also  sink  into  and 
form  part  of  my  residuary  estate.  I  give  and  bequeath  unto 
my  daughters,  Mary  Ann,  Margaret,  Jane,  and  Fanny  Holdich 
the  sum  of  £600  each  of  lawful  money  of  Great  Britain.  And 
I  hereby  order  and  direct  my  executor,  hereinafter  named,  to 
pay  to  my  said  daughters  their  respective  legacies  of  £500,  as 
they  shall  respectively  attain  the  age  of  twenty-one  years ;  but 
in  case  my  youngest  daughter  shall  have  attained  such  age  pre- 
vious to  my  decease,  then  and  in  that  case  I  direct  that  the  said 
legacies  shall  be  paid  within  twelve  months  after  my  decease ; 
and  in  .the  event  of  any  or  either  of  my  said  daughters  dying 
during  her  or  their  minority,  then  I  direct  the  share  or  shares  of 
her  or  ihem  so  dying  shall  sink  into  and  form  part  of  my  residu- 
ary estate.  As  respects  my.  eldest  daughter  Elizabeth  (the  wife 
of  John  Bailey,)  I  have  already  given  her  the  sum  of  £500  as  a 
marriage  portion ;  but  to  show  I  have  not  forgotten  her,  I  be- 
queath her  the  sum  of  19  guineas.  And  subject  to  the  pajrment 
of  such  annuity  and  bequests  hereinbefore  mentioned,  I  hereby 
give,  devise,  and  bequeath  all  that  my  freehold  estate  and  premi- 
ses, with  the  appurtenances  thereto  belonging,  situate,  lying,  and 
being  in  the  parish  of  Elton  in  the  county  aforesaid,  and  all  the 
rest,  residue,  and  remainder  of  my  real  and  personal  estate  and 
effects,  whatsoever  and  wheresoever,  either  in  possession,  rever- 
sion, remainder,  or  expectancy  to  my  son  John  Holdich,  to  hold 
to  him  my  said  son  John  Holdich,  his  heirs  and  assigns  for  ever. 
And  I  hereby  nominate,  constitute,  and  appoint  him  sole  execu- 
tor of  this  my  will ;  hereby  revoking  and  making  void  all 
former  wills  by  me  at  any  time  heretofore  made.  'The  [*20] 
testator  died,  leaving  John  Holdich  his  heir  at  law. 

The  bill  was  filed  by  Mary  Holdich  against  John  Holdich, 
claiming  dower  out  of  the  testator's  freehold  estates,  the  aonuity 

Vol.  n,  3 
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of  £50  for  her  life,  and  die  use  of  the  house  during  her  widow- 
hood. The  question  was,  whether  she  ^ould  elect  bet^nreen  the 
dower  and  the  benefits  given  her  by  the  will. 

Mr.  Anderdan  and  Mr.  Bartrum^  for  the  plaintiff. — ^The  be- 
quests to  the  widow  not  being  inconsistent  with  her  claim  to 
dower,  she  is  entitled  to  both :  Dowson  v.  jBe//.(a)  It  will  pro- 
bably be  contended  on  the  other  side,  that  if  the  widow  takes 
her  dower,  the  residuary  real  and  personal  property  after  pay- 
ment of  debts,  will  not  be  sufficient  to  meet  the  annuity  and 
legacies ;  but  upon  that  point  the  observations  of  Lord  Redesdale 
in  Birmingham  v.  Kirw(m,{b)  apply.  For  the  purposes  of  this 
suit  it  is  enough  to  show  that,  at  the  time  of  making  the  will, 
the  testator  contemplated  that  the  estate  would  be  sufficient 

Mr.  Cooper  and  Mr.  W.  H.  Smith,  for  the  defendant. — ^Where 
an  annuity  is  charged  upon  real  estate,  and  the  amount,  as  is 
probably  the  case  here,  is  larger  than  the  dower,  the  annuity  is 
inconsistent  with  the  dower,  and  the  widow  is  put  to  her  elec- 
tion. Again,  in  the  present  case,  a  house  is  given  to  the  widow 
specifically,  and  during  her  widowhood,  and  that  is  not  consis- 
tent with  the  claim  of  dower.  Then,  "  subject  to  the  payment 
of  the  annuity  and  bequests,"  there  is  a  devise  of  real  estate  by 
name  (for  there  is  no  residuary  real  estate)  to  the  son.  That 
shows  an  intention  on  the  part  of  the  testator,  that  the  son  should 
take  the  entire  property  subject  only  to  the  wife's  annuity  her  enjoy- 
ment of  the  house,  and  the  legacies.  The  Court,  however 
[*21]  will  not  put  a  construction  on  the  will  imtil  it  *has  ascer- 
tained the  state  of  the  property.  It  will  assist  itself  by  an 
inquiry  as  to  the  value  of  the  real  estate,  as  in  some  cases  it  will 
as  to  the  amoimt  of  the  general  property,  with  a  view  of  ascer- 
taining whether  the  intention  of  the  testator  will  be  defeated  by 
giving  the  widow  both  her  demands.  Here  the  legatees  will 
be  unpaid  if  the  plaintiff  succeeds. 

Upon  the  general  question  the  following  cases  are  in  favor 
of  the  defendant : — Lawrence  v.  LatDrence,{a)  Villa  real  v.  Lord 
Galway,{h)  Arnold  v.  Kempsteady{c)  Wake  v.  Wake,{i£)  Miall 

(a)  1  Keone,  761.  (6)  2  Sch.  &  Lef.  454.  (c)  8  Vera.  365. 

(rf)  AmbL  683.  («)  2  Eden*  236.  (/)  1  Ve^  pm.  335. 


CASES  IN  CHANCERY.  21 


1643.— Holdieh  r.  Holdich. 


V.  Br(dnj{a)  Butcher  v.  Kemp,{b)  RoaMey  v.  Dixon^{c)  Pear- 
son V.  Pearson^{d)  French  v.  Davies,{e)  Poster  v.  Cook,{f)  Hall 
V.  HUlj(g)  (in  which  case  it  is  submitted  that  the  decision  pro 
ceeded  on  the  whole  will  taken  together,'  and  not  on  the  power 
of  leasing  only,)  Daly  V.  Lynch.{h)  With  respect  to  the  refer- 
ence as  to  the  value  of  the  property,  Pearson  v.  Pearson^  Arnold 
V.  Kempstead,  Oreatorex  v.  Cary,(t)andjS?raAanv.  Suti^,{j) 
are  in  point  [The  Vice-Chancellor  intimated  that  he  should 
direct  no  reference.] 

The  Vice-Crancellor. — I  feel  bound  by  the  present  state  of 

the  authorities  to  say,  that  a  mere  gift  of  «an  annuity  to  the  tes- 
tator's widow,  although  charged  on  all  the  testator's  property,  is 

not  sufficient  to  put  her  to  her  election.  I  consider  myself  equal- 
ly bound  by  the  authorities  to  say,  that  a  mere  gift  td.the  widow 
of  an  annuity  so  charged,  and  a  gift  of  the  whole  of  the 
testator's  real  estate,  *though  specified  by  n^me,  to  some  [•22] 
other  person,  are  not  together  of  themselves  sufficient  to 
put  the  widow  to  her  election :  and  moreover,  that  a  gift  of  a 
portion  of  the  real  estate  to  the  widow,  whether  for  life  or  during 
widowhood,  is  not  sufficient,  as  to  the  residue  of  the  estate,  to 
put  the  widow  to  her  election  in  respect  of  dower.[l]    Whether 

(a)4Madd.ll9.       (&)  5  Madd.  61.       (e)  3  Roas.  193.        (ci)  1  Bra.  C.  C.  293. 
(e)  3  Yea.  jun.  576.  (/)  3  Br.  C.  C.  347.  (g)  1  D.  &  W.  94 ;  1  Con.  &  L.  120. 
(&)  3  Br.  P.  C.  478 ;  ed.  Toml.  (>)  6  Ves.  6^5.         (j )  3  Vw.  249. 

[1]  In  Dow§on  v.  BeU,  I  Koen,  761,  (cited  hycofonael  in  the  abova  case,)  a  testator 
deviaed  all  and  nngalar  tho  rents,  issues  and  profits  of  his  copyhold  lands  to  be  applied 
to  the  maintenance  of  his  children,  until  the  youngest  should  have  attained  twenty- 
one,  subject  in  the  meantime  and  charged  with  an  annuity  to  his  wife,  so  long  as  she 
should  continue  his  widow,  and  upon  his  youngest  child  attaining  twenty-one,  he  de- 
vised all  and  nngular  his  said  copyhold  lands  among  all  his  children  equally ;  and  he 
devised  all  and  singular  his  freehold  titles  and  lands  upon  the  same  trusts  as  he  had 
dedared  respecting  his  copyhold  estates,  subject  to  the  annuity  to  his  wife ;  and  he 
bequeathed  the  use  of  all  his  household  goods  and  furniture  to  his  wife,  so  long  as  she 
shoold  continue  his  widow :  It  was  held,  that  the  wife  was  entitled  both  to  the  bene- 
fits given  by  the  will,  and  to  her  dower.  So,  in  Harrimn  v.  Harrimn,  the  next  case 
m  the  same  book,  (p.  765.)  a  testator  gave  atf,  his  farms,  lands  estates  and  heredita- 
ments, and  all  other  his  real  estates  upon  trust,  to  receive  the  rents  and  profits,  and 
pay  to  his  wife  during  her  life,  in  case  she  should  continue  his  widow,  the  sum  of  £200 ; 
and  out  of  the  same  rents  and  profits,  to  maintun  and  educate  his  son  during  his 
numity,  and  to  i^ace  the  sniplus  of  the  same  rents  and  profits,  out  at  interett  till  his 
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my  opinion  would  be  so  if  the  matter  were  res  integrc^  it  is  not 
necessary  to  say.[2] 

It  is  clear,  therefore,  that  the  annuity  here  does  not  bar  the 
wife  of  her*  dower.[3]  The  testator,  however,  has  given  her 
his  house  (which  is  admitted  to  be  freehold)  during,  her  widow- 
hood, and,  after  her  marrying  again,  he  directs  that  the  same, 
that  it  the  house,  shall  fall  into  and  foml  part  of  the  residuary 
estate.  Now,  if  the  testator  had  pointed  to  a  particular  mode  of 
using  and  enjoying  the  house,  as  one  entire  thing,  after  the 
widow's  second  marriage,  it  might  be  possibly  right  to  hold  that 
the  will  contained  a  declaration,  as  in  RocMey  v.  LHxon,  that 
she  should  not  marry  flgain,  and  also  claim  her  dower ;  because, 
by  so  doing,  i^e  WQuld  disappoint  the  intention  of  the  testator, 
that  the  property  should  be  used  and  enjoyed  in  a  particular  way. 
The  testator,  however,  has  not  done  that  He  has  only  directed 
that,  upon  her  marriage,,  the  house  shall  fall  into  the  residue — 
not  directing  a  particular  mode  of  enjoying  it  So  as  to  the 
El'ton  property ;  ^though  it  is  a  residuary  gift  of  the  whole  real 
estate  which  the  testator  had,,  still  it  is  a  mere  gift  of  the  subject 
itself,  without  any  specification  of  the  particular  mode  of  enjoy- 
ing it,[4]    Therefore  it  falls  within  one  of  the  rules  which  I 

% 

•on  shoald  attain  twenty-one,  and  when  his  son  should  attain  twenty-one  to  pay  him 

the  accumulations,  aud  let  him  into  possession  of  all  his  said  real  estates,  subject  to  the 

annuity  to  the  widow  :  It  was  held,  that  the  testator's  widow  was  entitled  both  to  the 

annuity,  and  to  her  ^  dower  out  of  the  devised  estates.    Where  a  testator  devwed  all 

I 

his  property  real  and  personal  to  his  wife  and  two  other  persons,  to  be  kept  for  her  use 
and  support  so  long  as  she  should  continue  his  widow,  and  until  his  youngest  child 
should  become  of  age,  and  then  directed  that  all  his  property  should  be  divided  equally 
among  his  children  ;  and  after  the  death  of  the  testator  she  married  again :  It  was 
held,  that  the  devise  in  her  favor  was  not  inconsistent  with  her  claim  of  dower  in  the 
testator's  real  estate,  after  his  youngest  child  arrived  at  the  age  of  twenty-one,  and 
that  her  acceptance  of  the  devise  was  no  bar  to  such  claim  of  dower.  Sanford  ▼ 
Jackson,  10  Paige,  268. 

[2]  In  Hall  v.  Hill,  cited  in  the  text.  Lord  Chancellor  Sugden  throws  out  a  strong 
hint  of  dissatisfaction  with  the  established  rule,  that  an  annuity  and  dower  are  not  in- 
consistent. 

[3]  Sanford  v.  Jackson,  10  Paige  269. 

[4J  The  mere  circumstance  that  the  gifts  to  the  wife  exceed  the  value  of  what  she 
would  be  entitled  to  as  her  dower,  is  not  sufficient  to  put  her  to  an  election.  Haven» 
V.  Hax>tn8^  1  Sand.  Ch.  Rep.  324. 
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mentioned  in  the  outset  In  Roadley  v.  Dixon^  and  HaU  v.  £BK, 
the  decisions,  in  both  of  which  I  entirely  agree,  proceeded  on  the 
ground  of  distinction  to  which  I  have  adverted.  The  decision 
in  Roadley  v.  Dixon  turned  on  the  mode  of  managing  a 
farm,  that  in  HaU  v.  HUl  on  the  power  of  leasing,  both  of 
which,  though  clearly  within  the  contemplation  *of  the  [*23] 
testator,  would  be  substantially  disappointed  by  the  claim 
of  dower.  To  put  the  wife  to  her  election  on  the  groimd  that 
her  claim  to  dower  is  inconsistent  with  the  intention  of  the  tes- 
tator as  to  some  other  legatee  or  devisee,  there  must  be  something 
beyond  the  mere  gift  to  the  legatee  or  devisee.  There  must  be 
such  circumstances  attending,  the  gift  as  that,  if  dower  be  ad- 
mitted, the  legatee  or  devisee  will  be  disappointed  of  the  enjoy- 
ment of  the  property  in  the  mode  pointed  out  by  the  testator. 
No  such  circumstances  occur  in  this  case.  Therefore  I  consider 
myself  bound  by  the  authorities  to  say,  that  this  will  does  not 
exhibit  an  intention  to  exclude  the  wife  from  dower,  to  which 
she  is  prima  fade  entitled.[ff] 

[5]  Where  the  testator  in  terms  declares,  that  the  provision  made  in  favor  of  the 
wife  is  in  lien  of  dower,  if  she  aecepts  the  provision,  she  cannot  have  her  dower  in 
the  testator's  estate  also.  But  to  bar  her  of  dower  by  implication,  where  the  testator 
has  not  in  terms  declared  his  intention  on  the  subject,  by  his  will,  the  provisions  of 
the  wflJ  or  some  of  them  mnst  be  absolutely  inconsistent  with  her  claim  of  dower ;  so 
that  the  intention  of  the  testator  will  be  defeated,  as  to  some  part  of  the  property  de- 
vised or  bequeathed  to  others,  if  she  takes  her  dower  as  well  as  the  provision  made  for 
her  ill  the  will.  And  to  deprive  the  wife  of  her  dower,  or  to  compel  her  to  elect,  it  is 
not  sofBcient  that  the  provisions  of  the  will  render  it  doubtful  whether  the  testator  in- 
tended she  should  have  her  dower,  in  addition  to  the  provision  made  for  her  by  the 
will ;  but  the  terms  and  provisions  of  the  will  must  be  such  as  to  show  an  evident  in- 
intention,  on  the  part  of  the  testator,  to  exclude  the  claim  of  dower."  Walworth, 
Ch.  Sanfard  v.  Jaekmrnt  10  Paige,  266,  8, 9.  By  a  deed  of  separation  between  hus- 
band and  wife,  (which  although  it  might  be  voluntary  as  regards  creditors,  yet  under  the 
eiicamstanoes  was  binding  on  the  husband,)  the  husband  conveyed  a  fee  simple  estate  to 
trustees  upon  trust,  out  of  the  rents  to  pay  an  annuity  to  his  wife,  and  the  residue  to  him- 
self and  his  heirs :  it  was  held,  that  the  wife  who  survived  the  husband,  was  not  bound 
te  elect  between  the  annuity  and  her  dower.  Lord  Plunket,  Ch.  "  It  was  aigued  that 
the  deed  by  which  the  annuities  are  granted,  would  be  defeated  by  giving  her  dower ; 
the  authorities  that  have  been  cited,  are  all  cases  of  bounty,  and  the  grounds  on  which 
they  were  decided  rested  merely  on  the  supposed  intention  of  the  parties  giving  that 
bounty.  But  the  principle  of  those  cases  is  not  applicable  to  cases  of  contract ;  in  the 
one  case  you  have  merely  to  look  to  the  intention  of  the  dower,  but  in  the  other  yoa 
an  to  look  to  the  intention  of  the  purchaseri  to  be  collected  from  the  terms  of  the  in« 
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I  have  alieady  said  that  I  think  it  immaterial  to  direct  any 
inquiry  with  respect  to  the  value  of  the  property.  Whether  it 
could  in  my  opinion  be  right  in  any  case  of  this  kind  to  direct 
such  an  inquiry,  I  do  not  say.  In  this  case  annuities,  as  well 
as  legacies,  are  charged  upon  all  the  property.  The  will  was 
made  in  1829,  and  the  testator  lived  to  1836 ;  and  whatever^may 
have  been  the  value  of  the  property  at  his  death,  whether  suffi- 
cient or  not,  the  state  or  value  of  the  property  at  that  time  can 
make  no  difference  as  to  the  point  which  I  have  to  decide. 

Dkclakb  the  widow  entitled  to  tho  annuity  for  her  lifo,  and  to  the  house  during 
her  widowhood,  and  also  to  her  dower  out  of  the  rest  of  the  real  estate  of  which  she  is 
dowable.  Reserve  the  question,  whether,  if  she  many  again,  she  will  be  entitled  to 
dower  from  that  time  of  the  house. 


[*24]  *Brandon  V.  Aston. 

1843:  Nov.  14th. 

Testator  bequeathed  an  annuity  to  his  nephew  for  life,  declaring  that  his  nephew 
should  have  no  power  to  sell,  mortgage,  incumber,  or  anticipate  it,  and  that,  in  case 
he  should  attempt  so  to  do,  the  same  should  cease  and  be  no  longer  payable  to  him. 
And  after  the  decease  of  his  nephew,  or  any  such  attempt  to  sell,  mortgage,  incum- 
ber, or  anticipate  the  annuity,  the  testator  ordered  the  fund  out  of  which  the  annuity, 
was  to  be  paid  to  be  divided  amongst  his  nephew's  chQdren.  The  nephew  took  the 
benefit  of  thestat.  1  &  2  Vict  c.  110,  for  the  relief  of  insolvent  debtors: — Held,  that 
this  was  a  forfeiture  of  the  annuity,  and  that  the  children  were  entitled  to  the  fund* 

Lewis  Cohen,  by  his  will,  gave  and  bequeathed  to  certain 
persons  named  in  his  will  one  annuity  or  clear  yearly  sum  of 
£50,  to  be  paid  by  half-yearly  payments  on  certain  days  named, 
upon  trust  during  the  life  of  the  testator's  nephew,  Isaac  Nathan, 
to  pay  the  same  to  him  the  said  Isaac  Nathan,  when  and  as  the 
same  should  become  due  for  his  own  use  and  benefit,  the  first 
payment  of  the  annuity  to  begin  and  be  made  on  such  of  the 

strament  containing  the  contract  All  the  cases  cited  differ  from  the  present  case  in 
that  essential  particular."  Hill  v.  Hennoorth,  Lloyd  &  6.  t  Plunk.  87,  93.  In 
Taylor  v.  Taylor,  I  Yo.  &>  Coll.  C.  C.  727,  the  widow  was  put  to  an  election.  See 
the  editor's  note.  Ibid.  731,  where  a  number  of  authorities  on  the  subject  are  refer- 
red to. 
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said  days  as  should  first  happen  after  his  the  said  testator's  de- 
cease. And  the  testator  willed  and  directed  that  a  proper  fund 
shonld  be  appropriated  to  answer  and  pay  the  said  annuity. 
And  he  declared  that  the  said  Isaac  Nathan  should  have  no 
powa|to  sell,  mortgage,  incumber,  or  anticipate  the  payment  of 
the  said  annuity,  and  that  in  case  he  should  attempt  so  to  do, 
the  same  should  cease  and  be  no  longer  payable  to  him ;  and 
from  and  inunediately  after  the  decease  of  his  said  nephew, 
Isaac  Nathan,  or  from  and  immediately  after  any  such  attempt 
to  sell,  mortgage,  incumber,  or  anticipate  the  said  annuity,  the 
testator  ordered  and  directed  that  his  said  trustees,  or  the  survi- 
vors or  survivor  of  them,  or  the  executors,  administrators,  or  as- 
signs of  such  survivor,  should  pay,  transfer,  and  divide  the  capi- 
tal, stocks,  and  funds,  in  or  upon  which  the  said  annuity  should 
be  invested  unto,  between,  and  amongst  such  and  so  many  of 
the  children  of  the  said  Isaac  Nathan,  lawfully  begotten,  as  being 
sons  or  a  son,  should  Uve  to  attain  their  or  his  age  or  respective 
ages  of  21  years,  or  being  a  daughter  or  daughters,  should  live 
to  attain  that  age,  or  be  married,  in  equal  shares  and  proportions ; 
such  shares  to  be  payable  and  transferable  to  such  children  im- 
mediately upon  their  attaining  21,  or  being  married,  if  the  same 
should  happen  after  the  decease  of  him  the  said  Issac  Nathan, 
and  in  case  he  should  be  then  living,  to  be  a  vested  and 
transmissible  "interest  in  such  childen  or  child  as  being  [*26] 
sons  or  a  son,  should  attain  the  age  of  21  years,  or  being 
daughters  or  a  daughter  should  attain  that  age,  or  be  married 
during  the  lifetime  of  the  said  Isaac  Nathan,  and  should  be  paid, 
transferred,  and  assigned  to  them,  him,  or  her,  their,  his,  or  her 
executors,  administrators,  or  assigns,  immediately  on  the  death 
of  him  the  said  Isaac  Nathan ;  and  in  case  there  should  be  but 
one  such  child  &c.,  then  the  testator  directed  that  the  whole  of 
the  said  stocks,  funds,  or  securities  should  be  transferred,  paid, 
iBmd  assigned  to  such  one  child,  his  or  her  executors,  &c.,  absolute- 
ly ;  and  the  testator  appointed  the  trastees  to  be  executors  of  his 
will. 

The  testator  died  in  February  1823,  leaving  Isaac  Nathan  and 
the  several  other  persons  named  in  his  will  surviving  him.  Isaac 
Nathan  had  a  daughter  and  two  sons. 
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The  executors  duly  proved  the  testator's  will,  and  set  apart  a 
sufficient  portion  of  his  personal  estate  to  answer  the  annuity. 
The  sum  set  apart  was  invested  in  the  purchase  of  £1666  con* 
sols,  and  the  executors  regularly  paid  the  annuity  to  Isaac  Na* 
than  to  the  29th  September,  1841. 

On  the  4th  October,  1841,  Issac  Nathan  was  taken  in  execu- 
tion for  debt  upon  a  writ  of  cti,  sa.,  and  was  confined  within  the 
walls  of  Whitecross-street  prison. 

On  the  18th  of  the  same  month,  being  in  actual  custody  with- 
in the  walls  of  that  prison,  he  presented  his  petition  to  the  Court 
for  the  Relief  of  Insolvent  Debtors,  under  the  statute  1  &  2  VicL 
c.  110,  thereby  stating  that  he  was  wiUing  that  all  his  real  and 
personal  estate  should  be  vested  in  the  provisional  assignee  ac- 
cording to  the  provisions  of  the  statute,  and  praying  to  be  dis- 
charged. The  petition  was  afterwards  duly  filed  and  the  usual 
vesting  order  made. 

In  the  schedule,  which  was  subsequently  filed  by  the 
[*26]    'insolvent,  he  described  the  annuity  as  being  payable  to 
him  durii^g  his  life,  but  which  he  could  not  sell,  mortgage, 
or  incumber. 

Claims  having  been  made  to  the  annuity  by  the  creditors'  as- 
signee of  the  insolvent  on  the  one  hand,  and  the  children  of 
Isaac  Nathan  on  the  other,  the  present  bill  was  filed  by  the 
trustees  against  the  assignee  and  the  children,  for  the  purpose  of 
having  the  rights  and  interests  of  the  defendants  in  the  annuity 
and  £1666  consols  ascertained  and  declared. 

The  defendants  insisted  upon  their  respective  claims  by  their 
answers. 

Mr.  LowTides  and  Mr.  Paber,  for  the  plaintifl!s, 

Mr.  Russell  and  Mr.  Goldsmidf  for  the  defendants,  the  chil- 
dren.:—If  insolvency  be  considered  as  an  involuntary  act  of 
alienation,  there  are  several  authorities  to  show  that  such  alien- 
ation is  nevertheless  a  forfeiture  under  circumstances  similar 
to  the  present :  Cooper  v.  Wyait,{a)  Dommett  v.  Bedford.{b) 
The  cases  of  Pym  v.  Lockyer{c)  and  Lear  v.  Leggett{d)  difier 
from  the  others  in  principle.    The  present  case,  however,  pro- 

Oi)5Madd.483.  (6;3Vm.149.  (c)20LftwJ.&  (d)  3  Sim.  479 ;  1  Ron.  &  M.  690. 
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cceds  on  stronger  grounds.  Here  the  alienation  was  the  volim- 
tary  act  of  the  insolvent,  and  the  principles  of  Shee  v.  Hal€{a) 
distinctly  apply.  The  words  of  the  will  are  "  sell,  mortgage,  in- 
cumber, or  anticipate."  To  anticipate  is  to  do  any  act  whereby 
you  obtain  beforehand  the  benefit  of  the  property  in  question. 
Here  the  insolvent  presents  his  petition,  whereby  he  in  effect 
says — take  all  my  real  and  personal  estate,  and  give  me 
Uberty.  Is  there  any  distinction  between  a  proceeding  •of  [*27] 
this  nature,  and  a  sale  and  conveyance  by  deed  for  a 
valuable  consideration  7 

Mr.  BacoTij  for  the  defendant,  the  assignee. — In  all  the  cases 
the  words  of  the  will  have  directed  the  judgment  of  the  Court : 
and  the  question  here  is,  whether  this  is  an  attempt  to  sell,  &c. 
within  the  meaning  of  the  will.    The  case  of  Shee  r.  Hale  was 
decided  upon  the  words  of  the  will.    There  the  annuity  was  in- 
serted in  the  schedule  delivered  in  and  signed  by  the  insolvent. 
By  the  statute  41  Geo,  3,  c.  70,(6)  upon  which  that  case  was  de- 
cided, the  insolvent  was  required  in  his  petition  to  state  that  he 
had  no  property  other  than  that  which  he  had  stated  in  his 
schedule,  and  the  schedule  and  declaration  on  oath  were  one  in- 
strument, filed  in  the  Court  in  which  the  petition  was  presented. 
iTie  Master  of  the  Roils  was  of  opinion  that  in  taking  the  bene- 
fit of  that  act  the  son  did  the  very  thing  which  the  will  provided 
against,  namely,  authorize  and  empower  others  to  receive  the  an- 
nuity.   Under  the  modem  act,  the  mere  filing  the  petition  vests 
the  whole  property  of  the  petitioner  in  the  provisional  assignee. 
[The  Vice-Chancellor, — The  petition  is  the  wilful  act  of  the  in- 
solvent.]   Assuming  it  to  be  so,  the  question  is,  whether  it  is  an 
attempt  within  the  words  of  the  will.    When  he  files  his  schedule 
he  gives  notice  to  all  the  assignees,  not  only  that  he  does  not  at- 
tempt, but  that  he  has  not  the  power  to  mortgage  or  incmnber 
the  annuity.    He  tells  them  he  has  no  title.    It  is  true  that  by 
his  petition  he  in  the  first  instance  makes  a  submission  to  the  In- 
solvent Debtors'  Court,  that  the  law  shall  operate  on  his  effects ; 
bat  when  he  comes  before  the  Court,  he  says  that  there  is  cer- 
tain property  which  is  nominally  his,  but  which  he  has  no 

(i)  13  Vcf.  404.  ih)  Re-enacted  by  the  sUt  44  Geo.  3,  c.  108. 

YoL.  II.  4 
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power  to  assign.    That  property  vests  in  the  assignee, 

« 

[•28]  not  by  *the  act  of  the  insolvent,  but  by  force  of  the  statute. 
[The  Vice-Chancellor. — ^It  seems  to  be  agreed  that  the  ab- 
sent insolvent  has  no  title.]  Upon  that  there  is  no  question.  As 
to  the  authorities,  it  is  submitted  that  this  case  is  like  Letir  v. 
Leggett,  where  the  restriction  against  alienation  was  not  im- 
mediately followed  by  words  importing  forfeiture,  and  where 
therefore  the  assignee  was  held  entitled.  Cooper  v.  Wj/att  is 
not  inconsistent  with  that  case.  Pym  v.  Lodcyer  was  special 
in  its  circumstances.  [The  Vice-ChanceUor. — In  Cooper  v. 
WyaXt  it  was  probably  considered  that  there  was  a  defecti've 
specification  by  the  testator  of  all  the  means  of  forfeiture.  In 
Lear  v,  Leggett  it  was  not  so  considered.] 

The  Vice-Chancellor. — It  is  not  necessary,  if  it  would  be 
right,  for  me  to  express  any  opinion  on  the  respective  decisions 
in  Lear  v.  Leggett^  aad  Pym  v.  Lockyer,  The  judgment, 
which  I  feel  myself  bound  to  give  in  this  case,  may  well  stand 
consistently  with  those  decisions. 

I  apprehend  that  the  words  "  attempt  so  to  do,"  meaning  "  at- 
tempt to  sell,  mortgage,  incumber,  or  anticipate  the  payment  of 
the  said  annuity,"  are  not  too  vague  or  indefinite,  and  that, 
under  this  will,  there  may  have  been  an  act  amoimting  to  an 
attempt  to  sell,  mortgage,  incumber,  or  anticipate,  which  would 
make  the  annuity  cease  as  to  the  insolvent,  and  give  the  fund  to 
his  children.  The  question  is,  whether  there  has  been  such  an 
act 

Now  it  is  possible  that  there  may  be  a  case  of  insolvency 
which  would  not  fall  within  the  terms  of  this  will.  The  present 
case,  however,  is  one,  if  I  may  use  the  expression,  of  voluntary 
insolvency.  It  is  the  case  of  an  application  by  a  person  for  de- 
livery from  imprisonment  upon  certain  conditions :  it  is  his  own 
act.  He  presents  a  petition  to  the  Court  for  relief  of  Insolvent 
Debtors,  stating  his  imprisonment,  and  that  he  is  willing 
[*29]  that  all  his  real  and  ^personal  estate  and  effects  may  be 
vested  according  to  the  provisions  of  the  act  of  Parlia- 
ment.  By  so  doing,  he  has,  in  effect,  executed  a  parliamentary 
power ;  that  is,  he  has  voluntarily  elected  to  do  that  act  which, 


CASES  IN  CHANCERY.  fgd 

1842. — Brandon  t.  Aston. 

being  dcme,  brings  the  provisions  of  the  act  of  Parliament  into 
operation.  In  effect,  therefore,  the  vesting  order  is  procured  by 
himself:  for  every  substantial  purpose  it  is  his  own  act.  I  ap- 
prehend I  should  be  deciding  against  the  letter  and  spirit  of  this 
enactment  if  I  were  to  hold  that  there  has  not  been  a  clear  at- 
tempt to  incmnber  and  anticipate  payment  of  the  annuity.  If 
that  is  so,  the  assignee  has  no  interest,  because  the  children  are 
entitled. 

It  is  unnecessary  for  me  to  enter  into  the  question  (if  question 
it  be,)  whether  the  insolvent  could  contend  that,  having  regard 
to  the  will,  the  petition,  the  vesting  order,  and  the  schedule, 
taken  together,  the  vesting  order  ought  to  be  considered  as 
not  intended  to  pass  or  affect  this  particular  interest,  and  there- 
fore as  leaving  it  in  him,  notwithstanding  his  insolvency.  As  it 
is  not  necessary  to  decide  that  question,  I  neither  encourage  nor 
discourage  any  notion  founded  upon  it,  or  intimate  any  opinion 
either  against  or  in  favor  of  it.  In  either  view  of  the  case,  ac- 
cording to  my  judgment,  the  assignee  under  the  Insolvent  Act 
has  no  tide,  and  I  dierefore  declare  that  he  has  no  title  to  this 
annuity.[l]  The  question  of  costs  may  be  fit  matter  for  argu- 
ment 

[1]  A  tMtator  after  giving  ■eveiBl  annoitiet,  begged  it  to  be  nndentood  that  if  any 
of  his  annnitants  should  attempt  to  tell  or  dispose  of  their  interest  in  his  annuities  to 
them  (which  he  wished  only  for  their  peculiar  and  particular  benefit,)  from  that 
moment  hit  bequest  to  them  was  tu  terminate  forever,  and  the  principal  and  interest 
«f  each  bequest  to  revert  to  his  general  fund.  One  of  the  annuitants  petitioned  for 
the  benefit  of  the  Insolvent  Debtors  Act»  having  entered  the  annuity  in  his  schedule, 
together  with  the  effect  of  the  clause  in  the  will  above  mentioned,  and  afterwards 
the  usual  vesting  order  was  made  by  the  Insolvent  Debton  Court  It  was  held  that 
his  annuity  ceased  on  his  presenting  his  petition.  Martin  v.  Marghamp  (July  1844) 
14  Sim.  330.  A  testator  gave  the  dividends  of  certain  stock  to  A.  for  life,  then  to 
A's  wife  for  life,  and  then  the  stock  to  be  sold  when  the  youngest  child  of  A.  becomes 
of  age,  and  the  m<mey  to  be  divided  equally  among  such  of  the  children  of  A.  as 
thovU  be  living ;  but  "  no  one  of  the  said  children  shall  be  allowed  or  shall  ever  sell 
or  part  with  lus  or  her  share  or  interest  in  this  said  money,  until  it  shall  be  divided. 
If  oo  proof  of  any  one  or  more  of  them  having  done  so,  then  his  or  her  share  will  fimn 
that  time  become  the  property  of  the  other  children."  The  youngest  child  of  A. 
eame  of  age  in  1844.  In  1841,  J.  another  of  the  children  of  A.  having  been  airested 
tor  debt  presented  his  petition  and  obtamed  his  discharge  under  the  Act  for  the  relief 
of  Insolvent  Debt<»s :  It  was  held  that  this  was  a  "  parting  with"  J's  contingent  rs> 
Tenmary  mteiest  ia  the  capital  stock  within  the  meaning  of  the  cj^rewion  ooa« 
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Mr.  Bacon  then  addressed  the  court  on  the  question  of  costs. 

The  Vice-Chancellor  said,  t*hat  as  the  bill  was  filed  by 
trustees  to  settle  the  conflicting  claims  of  the  assignee  and  other 
parties,  and  as  the  assignee  would  probably  have  his  costs  out 
of  the  insolvent's  estate,  he  should  be  allowed  no  costs  in  this 

suit.[2] 

[*30J        *Declark  the  aasignee  not  entitled  to  the  annnity.    DismifB  the  bill  against 
him  without  costs. 


1843 :  April  20th. 

Bequest  of  a  personal  fund  to  such  of  the  children  of  J.  N.  as  should  lire  to  attain  the 
age  of  21  yean.  J.  N.  had  three  children,  two  of  whom  having  attained  21  ap- 
plied for  payment  of  their  shares.  Under  the  circumstances  of  the  case  the  Court 
declined  to  pay  over  to  them  any  part  of  the  capital,  bat  allowed  them  to  looeiTa 
the  interest  of  two-thirds  without  prejudice  to  the  claim  of  after-born  children  of 
J.N. 

The  cause  now  came  on  for  hearing  for  further  directions. 
The  Master  having  reported  that  two  of  the  children  of  Isaac 
Nathan  were  of  age,  the  question  was,  whether,  upon  the  con- 
struction of  the  will,  they  were  entitled  to  have  their  shares  of 
the  fund  (now  in  court)  paid  to  them  immediately. 

Mr.  Wigram  and  Mr.  Faber,  for  the  plaintiffs,  observed  that 

tained  in  the  will,  and  further  that  the  restraint  contained  in  the  will  against  aliena- 
tion was  valid.  Knight  Bruce,  V.  C.  "  The  language  of  the  will  of  James  Churchill 
is  more  brief  and  restricted  than  that  which  I  had  to  construe  in  Brandon  y.  Astont 
But  I  remain  of  opinion,  that  by  means  of  the  petition  presented  by  the  insolvent, 
the  vesting  order  upon  it,  and  his  discharge  so  procured,  he  «  parted  with"  his  inter- 
est, if  any,  under  the  will,  within  the  meaning  of  that  expression  contained  in  it — I 
repeat  I  do  not  consider  Brandon  v.  Aston  to  have  been  wrongly  decided."  ChurehiH 
y.  Marks,  (November  1844)  1  Collyer,  441,  6,  7.  If  in  cases  of  this  description  there 
is  BO  disposition  of  the  property  m  case  of  attempted  alienation,  the  annuitant  or 
legatee  will  take  it  free  from  the  restriction,  and  it  pass  to  his  assignee  under  a  bank- 
rupt or  insolvent  law.  2  Story's  Eq.  §  974,  a.  And  see  Yamold  v.  Moorhouse,  I 
RusB.  &.  M.  364.  Oreen  v.  Spicer,  Id.  395.  Hallett  v.  Thompson,  5  Paige,  383. 
Whitfield,  V.  Priekett,  2  Keen,  608.  Graves  v.  Dolphin,  1  Sim.  66.  Lewes  ▼. 
iMtwes,  6  Sim.  304. 

[2]  So,  in  ChurehUl  v.  Marks,  1  Collyer,  448,  (cited  in  the  preceding  note)  the 
Vice  Chancellor  refused  to  make  any  order  as  to  the  assignee's  costs.  And  see  Rider 
T.  Jones,  post,  3529. 
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BuUock  T.  Si(m€s{a)  was  the  only  case  in  favor  of  pa3ring  the 
shares  immediately. 

Mr.  RuseeU,  for  the  adult  children^  cited  Shepherd  v.  Itv- 
gramjljb)  Mills  v.  Narris,{c)  and  Scott  v.  Ecurl  of  Scarborough^{d) 
contending  that  after-bom  children  were  not  entitled.  [The 
Vice-Chancellor. — The  rule  recognized  in  the  case  of  Whitbread 
V.  Lord  St.  John(e)  as  to  after-bom  children  is  artificial,  and  I 
think  only  to  be  adopted  when  necessity  requires.  Lord  Eldofi 
in  cases  coming  very  near  it,  but  distinguishable  from  it,  held 
after-bom  children  to  be  entitled.]  [1] 

The  Vice-Chancellor  said,  that  he  considered  the  case  so 
circumstanced  as  to  justify  him  at  present  in  withholding  the 
capital  from  the  adult  children.  He  should,  however,  allow 
them  the  interest  of  their  shares,  which,  if  not  otherwise  right, 
might  be  supported  by  analogy  to  the  course  frequently  taken 
by  the  Court  as  to  maintenance. 

*Lbt  one-third  of  the  dividends  of  the  fund  in  Court  be  paid  to  one  of  the    [*31] 
adult  children,  one  other  third  to  the  other,  and  let  the  remaining  third  be  carried 
to  the  account  of  the  contingent  ihare  of  the  mfant,  without  prejudice  to  any  claim 
which  after-bom  children  of  the  fiither  may  have,  and  without  prejudice  to  any  claim 
which  the  inaolYent  may  have. 


Teed  v.  Carruthers. 

1843:  Nov.  9th,  13th. 

On  the  2nd  of  May,  1837,  freehold  and  copyhold  estates  were  mortgaged  by  C.  to 
T.,  sabject  to  a  proviso  for  redemption  on  payment  of  10,000/.  on  the  2nd  of  May, 
1844,  with  interest  half-yearly  m  mean  tune.    Prior  to  any  default,  C.  paid  to  T. 

(a)  2  Ves.  sen.  51.  (6)  Ambl.  448.         .«    {e)  5  Yes.  338. 

{d)  1  Beav.  154.  (<;)  10  Ves.  152. 

[I]  As  to  vested  interests  liable  to  be  divested  on  the  happening  of  a  contmgency, 
or  to  open  in  order  to  let  in  after-born  children,  see  Kimberly  v.  Teio,  2  Conn.  Sl 
Law.  366.  McDonald  v.  Briee,  2  Keen,  284.  Nodinc  y.  Qretnfield,  7  Paige,  544. 
EUia  ▼.  Maxwell,  3  Beav.  587.  Nayler  v.  Weiherell,  4  Sim.  114,  19.  Boughion 
▼.  JtmeM,  1  Collyer,  26,  42.  Martin  v.  Olover,  Id.  269,  72.  Salisbury  v.  Petty^ 
3  Hare,  86«  93. 
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70002.  by  cheque,  and  gave  him  two  billi  of  exchange,  dnwn  by  C.  9l  Co.,  upon 
and  accepted  by  C,  for  16202.,  at  three  months  after  date,  and  for  15002.  at  aiz 
monUia  after  date,  being  together  the  total  amount  of  the  mortgage  debt  and  in- 
terest. Upon  the  receipt  of  the  cheqne  and  two  acceptances,  T.  signed  the  follow- 
ing memorandum: — "  London,  23rd  December  1839 — Received  this  day  of  C, 
the  sum  of  70002.  in  cash,  and  two  bills  of  exchange,  as  under,  for  31202.,  drawn 
by  G.  dt  Co.  of  M.,  upon  and  accepted  by  the  said  C,  one  dated  16th  December, 
for  16202.,  the  other  dated  the  23rd  of  December,  for  15002.,  and  which  cheque  for 
70002.  and  bills  for  31202.,  making  together  10,1202.,  are  in  full  of  principal  and  m- 
terest  due  tome  upon  a  mortgage  of  C.*s  freehold  property  in  K.  and  S.  for  10,0002iY 
and  I  do  hereby  undertake  whenever  required,  to  execute  a  conveyance  of  the  said 
property.  (Signed)  T."  T.  gave  this  memorandum  together  with  the  title  and 
mortgage  deeds  of  the  premises  to  C.  The  cheque  for  70002.  was  paid,  but  both 
the  bills  of  exchange  were  dishonoured ;  C.  afterwards  conveyed  all  his  estate  to  a 
trustee  for  the  benefit  of  his  crediton,  and  then  became  bankrupt  T.  never  re* 
conveyed  the  premises : — Held,  that  as  between  T.  and  C,  and  his  assignee  by 
deed,  and  his  assignees  in  bankruptcy,  the  receipt  of  the  cheque  and  bills,  and  the 
giving  the  above  memorandum,  did  not  discharge  tho  mortgaged  premises  fivm  the 
mortgage,  but  that  on  their  dishonor,  T.  was  entitled  to  a  decree  against  them  all 
for  the  restoration  of  the  title  and  mortgage  deeds,  and  to  a  decree  of  forecIosure.[  1  ]  [2J 

A  party  having  an  interest  in  the  subject  matter  of  a  suit  by  virtue  of  a  partnendiip* 
had  parted  with  his  interest  prior  to  the  date  of  filing  the  bill.  The  plaintiff  never- 
theless made  him  a  defendant,  and  he  by  his  answer  disclaimed.  The  plaintiff 
was  ordered  to  pay  such  defendant's  costs,  without  being  entitled  to  them  over, 
the  Court  being  of  opinion  that  the  plaintiff  might  have  easily  ascertained  the  fact 
of  the  assignment,  and  it  not  appearing  tliat  he  had  attempted  to  do  so. 

Although  a  defendant  disclaim  all  interest  in  the  suit  at  the  bar,  and  his  disclaimer  is 
entered  by  the  registrar,  yet  the  Court  will  retain  him  on  the  record,  if  there  be 
any  question  whether  he  has  documents  relating  to  the  suit  in  his  possession  which 
ought  to  be  delivered  up ;  and  an  inquiry  will  be  directed  on  the  subject 

The  plaintiff  having  lent  to  the  defendant  Camithers,  £10,000 ; 
by  indentures  of  lease  and  release,  dated  the  1st  and  2nd  of  May, 
1837,  between  the  defendant  Camithers,  of  the  one  part,  and  the 

[1]  Where  after  the  death  of  the  obligor  on  a  bond,  his  executors  and  devisee  m 
trust  under  his  will,  by  which  he  had  charged  his  real  estate  with  payment  of  his 
debts,  gave  a  new  bond  on  his  own  name  for  the  same  amount  to  the  obligee  who  de« 
livered  up  the  original  bond,  and  signed  an  endorsement  thereon,  stating  that  he  had 
accepted  the  new  bond  "  in  lieu  of  it"  The  obligor  in  the  new  bond  having  after- 
wards become  bankrupt.  Held,  in  a  creditor's  suit  for  administration  of  the  testator's 
estate,  that  the  obligee  had  no  right  of  proof  upon  the  original  bond.  Share  v. 
Shore,  2  Fhillipa,  378. 

[2]  For  cases  of  substituted  securities  and  changes  in,  see  Hardwiek  ▼.  Mynd,  1 
Anstr.  111.  Saunder9i.  Lealie,  2  Ball  &,  B.  509.  Lee  v.  Lockhart,  3  Myhie  & 
Cr.  302. 
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plaintiff  of  the  other  part,  ceitain  freehold  and  copyhold  lands, 
forming  an  estate,  called  the  Mitchell's  Estate,  and  Wag^om 
Gate  Farm,  were,  as  to  the  freehold,  released,  conveyed,  and 
assured  unto  the  plaintiff,  his  heirs  and  assigns,  and  as  to  the 
copyhold,  covenanted  to  he  duly  surrendered  to  hihi 
*and  his  heirs,  subject  to  a  proviso  therein  contained  for  [*32] 
the  redemption  and  reconveyance  thereof,  on  the  payment 
of  the  £10,000,  on  the  2nd  May,  1844,  with  interest,  at  £5  per 
cent,  per  annum,  in  the  meantime,  half-yearly,  on  the  2nd  of 
November,  and  the  2nd  of  May.  The  indenture  of  release  con- 
tained a  proviso,  that  it  should  be  lawful  for  the  said  defendant 
Carruthers,  his  heirs,  executors,  or  administrators,  to  pay  off  the 
said  sum  of  £10,00,  or  any  part  thereof,  not  being  less  than 
£1,000  at  each  payment,  at  any  time  before  the  said  2nd  May, 
1844,  on  givmg  six  months'  notice  of  each  intended  payment ; 
but  that  it  should  not  be  lawful  for  the  plaintiff,  his. heirs,  exe- 
cutors, administrators,  or  assigns,  to  call  in  any  part  T)f  the  said 
principal  before  the  said  2nd  May,  1844,  provided  the  said  in- 
terest were  punctually  paid ;  but  in  case  the  same  interest,  or 
any  half-yearly  payment  thereof,  should  be  in  anear  for  the 
period  of  30  dajrs  after  the  same  should  become  due,  then  it 
should  be  lawful  for  the  plaintiff,  his  heirs,  executors,  adminis- 
trators, and  assigns,  to  call  in  and  require  payment  of  the  said 
principal  sum  and  interest  in  like  manner  as  if  the  time  fixed 
for  the  payment  thereof  had  expired. 

In  the  month  of  December,  1839,  the  defendant,  John  Car- 
ruthers, gave  to  the  plaintiff  a  cheque  for  £7000,  on  Messrs. 
Coutts  &  Co.,  in  part  dischaj^e  of  the  principal  moneys  due  on 
the  mortgage.  He  also  gave  to  the  plaintiff  tw^o  bills  of  exchange, 
one  for  £1620,  and  the  other  for  £1600,  intended  to  be  in  dis- 
charge of  the  £3000,  residue  of  the  principal  mortgage-money, 
and  the  interest  then  due  on  the  security,  which  amounted  to 
£120.  Upon  the  receipt  of  the  cheque  and  bills  of  exchange, 
the  plaintiff  gave  a  receipt  for  the  mortgage-money  and  interest. 

The  cheque  for  £7000  was  at  first  dishonored  by  Messrs. 
Coutts  &  Co.,  but  it  was  shortly  afterwards  duly  *paid.    [*33] 
The  bill  for  £1620  was  discounted  by  Messrs.  Coutts 
&  Co.  for  the  plaintiff,  and  it  became  due  in  their  hands,  and 
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was  dishonoied.  Upon  this  the  defendant  Carruthers  paid 
Messrs.  Coutts  &  Co.  £120,  part  thereof  in  cash,  and  gave  them 
a  promissory  note,  drawn  by  him  in  favor  of  the  plaintiff  for  the 
residue,  which  note  was  indorsed  by  the  plaintiff  as  his  sure- 
ty. Carruthers  at  the  same  time  deposited  with  Messrs.  Coutts 
&,  Co.  all  the  title  deeds  of  the  mortgaged  property  (except 
the  mortgage  deeds  to  the  plaintiff,  which  he  Carruthers  retain- 
ed), together  with  a  memorandum  in  writing,  by  way  of  equita- 
ble mortgage,  as  a  further  security  for  the  due  pa5rment  of  that 
note.  The  note,  having  become  due,  was  dishonored,  and  the 
plaintiff  paid  the  amount  due  thereon  to  Messrs.  Coutts  &  Co, 
before  the  date  of  the  filing  the  bill. 

The  bill  of  exchange  for  £1500  remained  in  the  plaintiff's 
hands,  and  became  due  on  the  26th  of  March,  1840,  and  was 
dishonored  in  the  hands  of  Coutts  &  Co.,  and  remained  unpaid 
at  the  time  of  filing  the  bill. 

The  plaintiff,  on  the  8th  of  July,  1840,  filed  his  original  bill 
stating  the  above  facts,  and  praying  that  Messrs.  Coutts  &  Co. 
might  be  ordered  to  deliver  up  to  the  plaintiff  the  title-deeds  of 
the  mortgaged  property  and  the  memorandum  of  equitable  mort- 
gage ;  and  that  it  might  be  declared  that  the  plaintiff  was  enti- 
tled to  a  lien  on  the  mortgaged  property,  not  only  for  what  he 
had  paid  Messrs.  Coutts  &  Co.  but  also  for  the  residue  of  tlie 
sum  of  £3000  and  interest.  And  that  the  defendant  John  Carru- 
thers might  be  ordered  to  redeliver  to  the  plaintiff  the  mortgage 
deeds  and  the  rdfeeipt,  and  that  he  might  in  the  meantime  be  re- 
strained by  injunction  from  receiving  the  said  title-deeds  so  de- 
posited, or  destroying  or  parting  with  the  mortgage  deeds  or  the 
receipt  or  any  title-deeds  relating  to  the  mortgaged  prop- 
[*34]  erty,  and  that  Messrs.  Coutts  &  Co.  might  *in  like  man- 
ner be  restrained  from  delivering  up  the  title-deeds  depos- 
ited with  them  to  the  defendant  Carruthers  or  to  any  person 
other  than  the  plaintiff,  and  for  redemption,  and  in  default  of  re- 
demption for  a  foreclosure  of  the  equity  of  redemption  in  the  pre- 
mises. 

Subsequent  to  the  date  of  the  filing  of  the  plaintiff's  bill  by 
indentures  of  lease  and  of  release  and  appointment,  dated  the 
7th  and  8th  of  August,  1840,  the  defendant  Carruthers  conveyed 
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the  mortgaged  premises  to  the  defendant  Hoggart  and  his  heiis 
upon  trust  for  sale,  and  to  stand  possessed  of  the  proceeds  upon 
trusts  for  benefit  of  the  creditors  of  defendant  Carruthers  who 
should  execute  that  deed.  These  deeds  were  executed  by  de* 
fendants  Carruthers,  Hoggart,  and  several  cieditors  of  Car* 
nithers. 

On  the  21st  of  September,  1840,  a  fiat  in  bankruptcy  was  is- 
sued against  Carruthers,  upon  which  and  prior  to  the  12th  of 
October,  1840,  he  was  declared  bankrupt. 

On  the  12th  of  October,  1840,  the  defendant  Carruthers  an- 
swered the  plaintiff's  original  bill,  and  by  his  answer  stated,  as 
the  fact  at  the  hearing  appeared  to  be,  that,  in  March,  1839,  he 
took  his  son  into  partnership  with  him  under  the  firm  of  "  Car- 
ruthers &  Co.,?'  that  the  two  bills  of  exchange  of  December,  1839, 
given  by  him  to  the  plaintiff  for  £1620  and  £1500,  were  re- 
spectively drawn  by  the  firm  oi^  Carruthers  &  Co.  of  Manches- 
ter, upon  and  accepted  by  the  defendant  Carruthers  fn  favor  of 
the  plaintiff,  and  that  the  sum  of  £120,  part  of  the  first  bill  (for 
£1620,)  was  for  interest  accrued  due  on  the  £10,000  (but  not 
payable  at  that  time.)  The  defendant's  answer  then  proceeded 
to  state  that,  in  pursuance  of  the  said  arrangements,  the  plaintiff, 
upon  such  payment  being  made  to  him  as  last  aforesaid,  deliver- 
ed up  to  the  defendant  the  aforesaid  mortgage  deeds  and  the 
title-deeds,  and  at  the  same  time  gave  to  the  defendant  a 
memorandum  or  receipt  in  writing  signed  *by  the  plaintiff  [*35] 
as  follows :— "  £7000,  London,  23rd  December,  1839.  Re- 
ceived this  day  of  John  Carruthers,  Esq.,  the  sum  of  £7000  in 
cash,  and  two  bills  of  exchange  as  under  for  £3120,  drawn  by 
Messrs.  Carruthers  &  Co  of  Manchester  upon  and  accepted  by  the 
said  John  Carruthers,  one  dated  16th  of  December  for  £1620,  the 
other  dated^23rd  December  for  £1500,  and  which  cheque  for 
£7000  and  bills  for  £3120,  making  together  £10,120,  are  in  full 
of  principal  and  interest  due  to  me  upon  a  mortgage  of  Mr.  Car- 
ruther's  freehold  property  in  Kent  and  Sussex  for  £10,000,  and 
I  do  hereby  undertake  when  required  to  execute  a  conveyance  of 
the  said  property.  Thomas  Teed."  The  defendant  ia  his  an- 
swer set  out  the  indentures  of  conveyance  and  covenant  to  sur- 
render to  Hoggart,  and  the  trust  deed  for  the  benefit  of  creditors. 
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but  he  did  not  disclaim  interest,  and  did  not  mention  or  allude 
to  his  bankruptcy,  and  he  stated  that  the  mortgage  deed  and  re- 
ceipt were  then  in  the  possession  of  his  solicitor  Mr.  Paterson, 
subject  to  a  lien  by  him  thereon  fgr  costs. 
Messrs.  Ck>utts  &  Co.  submitted  by  their  answer  to  act  as  the 

Court  should  direct. 
On  the  12th  of  January,  1841,  the  plaintiff  amended  his  bill ; 

and  on  the  18th  of  the  same  month  he  filed  a  supplemental  bill, 
whereby,  after  stating  the  bankruptcy  of  defendant  Carruthers, 
and  the  effect  of  the  indentures  of  the  7th  and  8th  of  August, 
1840,  and  the  deed  of  declaration  of  trust  of  the  latter  date,  and 
its  execution  by  several  creditors  of  defendant  Carruthers,  he 
prayed  the  relief  asked  by  the  original  bill  against  the  assignees  in 
bankruptcy,  the  defendant  Hoggart,  and  the  creditors  who  execut- 
ed the  trust  deed,  and  for  a  foreclosure  against  them  respectively. 

Neither  the  defendant  Hoggart  nor  the  defendants,  the  cred- 
itors, by  their  answers  disclaimed  interest,  except  a  defendant 
named  Stevens.  He  by  his  answer  alleged  that  he  had  been 
in  partnership  with  a  creditor  named  Dunk,  another 
[*36]  'defendant ;  that  such  partnership  was  dissolved  on  the 
24th  of  September,  1840,  upon  which  he  had  assigned  to 
Dunk  a  debt  of  £50  due  to  the  partnership  from  the  defendant 
Carruthers.    He  disclaimed  all  interest  in  the  suit 

The  defendant  Dunk  appeared  to  have  executed  the  trust 
deed  after  the  24th  of  September,  in  the  then  late  partnership 
name  of  Dunk  &  Stevens. 

The  assignees  in  the  bankruptcy  of  Carruthers,  by  their  an- 
swer, claimed  all  the  rights  and  interests  of  the  bankrupt  in  the 
premises. 

Mr.  RusseU  and  Mr.  W,  M.  James,  for  the  pls^ntiff. — ^The 
objection  of  the  assignees  is  understood  to  be  this — that  the  plain- 
tiff in  December,  1840,  gave  up  to  the  defendant  Carruthers  the 
title-deeds  and  the  mortgage-deeds,  and  that  he  actually  satis- 
fied his  mortgage  by  the  cheque  for  £7000  and  the  two  bills. 
The  answer  to  this  objection  is  obvious,  that  such  satisfaction 
could  only  arise  upon  the  actual  payment  of  the  two  bills,  and 
the  satisfaction  by  payment  of  all  that  was  due  on  the  security. 
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Mr.  Swanston  and  Mr.  RoU^  for  the  assignees. — ^The  gprounds 
on  which  the  plaintiff  comes  before  the  Court  are  two.  1st.  For 
a  foreclosure  on  his  own  debt  2ndly.  As  representing  the  rights 
of  Messrs.  Coutts  d&  Co.  in  respect  of  the  dishonored  bill  for 
£1620,  and  of  their  lien  upon  the  deeds  to  seciure  that  amoimt 
It  is  admitted  that  he  is  correct  in  his  second  ground  ;  and  the 
assignees  do  not  dispute  it. 

But  as  to  the  first  ground,  it  is. submitted  that  he  is  wrong. 
Under  the  provisions  of  the  mortgage  deed  the  plaintiff  was  not 
entitled  to  foreclose  till  May,  1844,  except  in  default  of  payment 
of  the  interest  in  the  meantime.  Now  it  does  not  appear  that 
at  the  time  when  the  arrangement  between  the  plaintiff 
and  Mr.  Carruthers  *was  made,  any  interest  was  due.  [*37] 
The  plantiff  was  then  paid  off  by  the  cheque  for  the  £7000 
and  by  the  two  bills.  A  distinction  is  to  be  taken  as  to  the 
cheque  for  £7000  and  the  two  bills.  The  transaction  would 
have  been  fraudulent  if  the  cheque  were  not  paid,  but  as  to  the  two 
bills  the  plaintiff  relied  on  the  personal  security  of  the  parties  to 
the  bills  to  pay  at  a  future  time  as  a  substituted  security.  The 
plaintiff  on  receipt  of  the  cheque  and  bills  gave  up  the  title-deeds 
and  mortgage,  and  gave  the  receipt  and  undertaking  of  the  23rd 
of  December,  1839.  Now  what,  for  this  accelerated  payment 
and  additional  security  of  the  firm  of  Carruthers  &,  Co.,  did  the 
plaintiff  give  up  ?  he  says  nothing.  He  received  not  only  the 
accelerated  payment,  but  as  to  the  two  bills  an  additional  se- 
curity ;  and  we  submit  that  as  to  the  two  bills  it  was  a  substitu- 
ted security.  Assent  on  both  sides  will  convert  a  separate  into  a 
joint  debt.  The  consideration  was  valuable,  since  the  bills  gave 
the  plaintiff  the  additional  security  of  the  firm  as  well  as  the  per- 
sonal security  of  Mr.  Carruthers.  And  though  it  was  for  many 
years  a  vexata  qucestio,  the  plaintiff  may  now  prove  on  both  estates 
till  his  whole  debt  is  paid.  This  is  settled  in  Ex  parte  Shep- 
pardJ(a)  The  consideration  being  valuable,  the  plaintiff,  if  cal- 
led on  so  to  do,  the  day  after  the  payment  of  the  cheque,  would 
have  been  bound  to  reconvey  the  mortgaged  premises.  The 
plaintiff  comes  here  not  to  enforce  his  mortgage,  but  to  deny  his 
contract    The  conduct  of  the  parties  is  consistent  with  this. 

(fl)  5  Jnriit,  1147. 
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On  the  19th  of  March,  1840,  the  deposit-  of  the  title-deeds  was 
made  with  Coutts  &,  Co.,  and  the  memorandum  of  deposit  with 
them  signed.    This  was  done  by  Mr.  Camithers  ;  and  on  that 

occasion  the  plaintiff  never  suggested  that  Camithers  had 
[•38]    no  right  to  dfeal  with  the  estate  as  the  owner ;  in  fact  *Car- 

ruthers  acted  as  the  own^r,  and  the  plaintiff  treated  the 
estate  as  Mr.  Camithers',  exempt  from  the  plaintiff's  lien. 

If  the  plaintiff  has  no  right  to  relief  under  his  original  mort- 
gage, no  benefit  accrues  to  the  plaintiff  from  his  taking  up  the 
deeds  from  Coutts  &  Co.  That  is  an  accidental  circumstance. 
No  analogy  in  favor  of  the  plaintiff  can  be  drawn  from  the  cases 
between  vendor  and  purchaser  as  to  lien  for  unpaid  purchase 
money  ;  nor  can  the  principle  of  tacking  be  applicable.  The 
agreement  was  to  reconvey  immediately.  The  return  of  the 
deeds  raises  a  presumption  that  the  intention  was  to  extinguish 
the  claim  on  the  estate  :  and  if  the  plaintiff  insists  otherwise, 
the  plaintiff  should  have  averred  in  his  bill  that  the  deed  was 
to  remain  as  such  security,  which  he  has  not  done.  Again,  on 
the  failure  in  payment  of  the  bills,  a  party  having  a  lien  would 
have  forthwith  enforced  or  claimed  it :  but  here,  after  the  dis- 
honor of  one  of  the  bills,  Mr.  Teed  allows  Mr.  Camithers  to  con- 
tinue to  act  as  having  the  whole  legal  title,  and  confirms  the 
presumption  that  extinguishment  had  been  intended.  This 
comes  therefore  to  a  case  of  a  reconveyance,  or  what  is  equiva- 
lent to  it 

Mr.  Rogers,  for  the  defendants  Camithers  and  Hoggart,  and 
for  various  creditors,  parties  to  the  indenture  of  the  8th  of  Au- 
gust, 1840,  disclaimed  at  the  bar  all  interest  in  the  suit 

Mr.  Parker,  for  the  defendant  Stevens,  said  that,  having  dis- 
claimed by  his  answer,  he  had  only  to  repeat  his  disclaimer 
at  the  bar,  and  he  asked  for  his  costs.  For  two  other  defendants 
he  did  not  disclaim. 

Mr.  Collins,  for  another  defendant. 

[W]       *Nov.  12/A.— Thb  Vice-chancellor,— In  this  case 
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Messrs.  Coutts  &  Go.  having  been  satisfied  by  the  plaintiff  the 
right  of  any  third  party  does  not  intervene.  Mr.  Camithers' 
other  co-defendants  do  not  and  could  not  claim  any  higher  or 
better  right  than  he,  if  solvent,  could  have  done.  The  question 
in  the  cause  therefore  stands  in  the  same  way  as  if  it  were  be- 
tween Mr.  Teed  and  Mr.  Carruthers  personally. 

If  I  were  satisfied  that  the  agreement  between  them  was  un- 
derstood and  intended  by  them  to  be,  that  the  mortgaged  estate 
should  be  absolutely  discharged,  whether  the  bills  were  honored 
or  dishonored,  productive  or  waste  paper — ^however  unusual  or 
improvident  I  might  consider  such  an  agreement,  I  might  very 
possibly  have  thought  it  right  to  give  effect  to  such  a  contract, 
clearly  proved.  » 

It  is  contended  that  the  receipt  of  the  23rd  of  December,  1839, 
coupled  with  the  delivery  of  the  cheque  afterwards  paid,  the  de- 
livery of  the  bills,  and  the  deUvery  to  Mr.  Carruthers  of  the 
mortgage  and  title-deeds,  amounts  to  clear  proof  of  such  an 
agreement  I  am  not,  however,  satisfied  that  this  as  between 
themselves  was  intended  by  them ;  the  form  of  the  receipt  and 
the  facts  to  which  I  have  referred  being  in  my  judgment  neither 
conclusive  on  the  point,  nor  of  themselves  sufficient  (and  they 
are,  substantially,  all  that  there  is)  to  establish  so  impropable  a 
state  of  things. 

I  have  not  forgotten  the  accelerated  payment  of  the  principle, 
partly  fulfilled  and  partly  promised,  and  that  the  interest  seems  not 
to  have  been  substantially  in  arrear  in  December,  1839 ;  but  the 
acceleration  may  be  gathered  to  have  been  more  an  object  to  Mr. 
Carruthers  than  to  the  plaintiff,  who  does  not  seem  to  have  been 
desirous  to  call  in  his  money  :  nor  is  the  liabilty  of  Carruthers 
&  Co.  on  the  bills  an  ingredient  of  any  weight,  where  the 
other  facts  are  such  only  as  they  are  here.  I  think  *the  [*40] 
case  also  capable,  if  necessary,  of  being  viewed  in  a  man- 
ner analogous  to  that  in  which  questions  of  lien  between  vendors 
and  purchasers  of  real  estate  are  considered.  Generally  where 
a  vendor  receiving  bills  for  the  purchase-money  signs  a  receipt 
for  the  amount  as  cash,  and  actually  conveys  the  estate  as  upon 
payment,  he  retains  as  between  him  and  the  purchaser,  a  lien 
on  the  estate  for  the  money  in  the  event  of  the  bills  being  dis- 


40  CASES  IN  CHANCERY. 

1842.— Teed  y.  Carrathen. 

honored,  unless  the  purchaser  can  show  an  agreement  to  the 
contrary/  I  need  do  no  more  than  refer  to  the  well-known  cases 
of  Hughes  V.  Keameyjl^a)  Ghrtrnt  v.  MiUs,{b)  Winter  v.  Lord 
Ansen^{c)  and  a  prior  case  in  banckruptcy  of  Ex-parte  Loco-- 
ing.{d)  In  one  at  least  of  these,  Which  are  only  a  few  of  the 
Qumerous  cases  on  that  subject,  there  was  an  added  liability  on  the 
bills.[3]  Why  should  a  mortgagee  reconveying  to  the  mortga- 
gor, on  receiving  pajrment  in  the  shape  of  bills,  be  in  a  worse 
situation  than  a  vendor  having  or  not  having  a  binding  contract 
prior  to  the  conveyance  ?  In  th6  present  case  a  reconveyance 
has  not  taken  place ;  but  probably  if  it  had  (though  it  is  not  ne- 
eessary  to  decide  this  point,)  it  would,  in  my  judgment,  haver 
made  no  difference.  The  disclaiming  defendants  must  be  dis^ 
missed ;  but  as  to  the  others,  there  must  be  the  ordinary  deefee 
of  foreclosure.  As  to  the  costs  of  the  disclaiming  defendants; 
whose  disclaimers  at  the  bar  must  be  noticed  in  the  decree,  I 
wish  to  hear  the  plaintiff's  counsel. 

Mr.  Russell  was  then  heard  upon  the  question  of  costs. 

(a)  1  Sch.  &  Lef.  132.  (ft)  2  Ves.  &.  B.  309. 

(e)  3  Ross.  488.     [S.  C.  1  Sim  &  Sta.  434.]  {d)  2  Roee,  79. 

[3]  "  It  a  well  settled  rule  that  the  vendor  has  a  lien  on  the  estate  for  the  purchase 
money,  while  the  estate  is  in  the  hands  of  the  vendee,  and  when  there  is  no  contract 
that  the  Ken  by  implication  was  not  intended  to  be  reserved.  Prima  fade  the  pur- 
chase money  is  a  lien  upon  the  land,  and  it  lies  on  the  purchaser  to  show,  that  the 
vendor  agreed  to  rest  on  other  security.  The  death  of  the  vendee  does  not  alter  the 
claim.  Taking  a  note  for  the  purchase  money  does  not  afiect  the  vendor's  lien,  and 
if  part  be  paid,  the  lien  is  good  as  to  the  residue,  and  the  vendee  becomes  a  trustee 
as  to  that  which  is  unpaid.'*  Kent  Ch.  Oarton  v.  Cfreen,  1  Johns.  Ch.  Rep.  308. 
fiy  joining  a  third  person  as  security  the  lien  is  lost  FUk  v.  Howland,  1  Paige  20» 
in  which  ease  Walworth  Ch.  considers  the  safer  rule  to  be,  "  to  sustain  the  implied  lien 
whenever  the  vendor  has  taken  the  mere  peiaonal  security  of  the  vendee  only,  and 
to  consider  any  bond,  note  or  covenant,  given  by  the  vendee  alone,  as  intended  only 
to  countervail  the  receipt  of  the  purchase  money  contained  in  the  deed,  or  to  show 
the  time  and  manner  in  which  the  payment  is  to  be  made,  unless  there  is  an  express 
agreement  between  the  parties  to  waive  the  equitable  lien ;  and  on  the  other  hand, 
to  consider  the  lien  as  waived,  whenever  any  security  is  taken  on  the  land  or  other- 
wise, for  the  whole  or  any  part  of  the  purchase  money,  unless  there  is  an  express 
agreement,  that  the  equitable  lien  on  the  land  shall  be  retained."  See  Parrott  v. 
Sweetland,  3  Myl.  Sl  K.  655,  where  a  distinction  is  taken  between  a  security,  and  a 
substitution  for  the  price. 
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The  Vice-Chancellob. — ^The  defendant  Stevens  had  as- 
signed the  debt  to  his  partner  before  the  trust-deed,  and 
*had  nothing  to  do  with  the  trust-deed ;  it  appears  to  me,  [*41] 
that  that  state  of  things  might  have  been  leamt  by  the 
plaintiff  if  he  had  desired  to  inform  himself  of  it,  and  that  he 
should  have  endeavored  to  inform  himself  of  it,  before  the  bill 
was  filed. 

I  think,  therefore,  that  Stevens,  disclauning  at  the  bar  by  his 
counsel,  as  well  as  on  the  record,  is  entitled  to  be  dismissed  on 
that  disclaimer,  with  his  costs  of  the  suit,  and  the  plaintiff  ought 
not  to  have  them  over.  With  regard  to  Mr.  Carruthers,  and  cer- 
tain creditors,  represented  by  Mr.  Rogers  and  Mr.  Collins,  neither 
of  these  parties  does  disclaim  on  the  record,  neither  of  them  in- 
timates that  he  has  not  an  interest ;  on  the  contrary,  as  far  as 
they  are  concerned,  the  aspect  of-the  record  shows  that  they  have 
an  interest ;  consequently,  though  I  must  dismiss  the  defendants, 
the  creditors,  as  they  disclaim  at  the  bar,  I  cannot  give  them 
their  costs,  because  they  had  an  interest,  and  they  appear  here 
asserting  that  interest  up  to  the  moment  of  the  hearing. 

With  regard  to  Mr.  Carruthers,  I  have  had  some  doubt  It 
appears,  however,  that  by  his  answer  after  his  bankruptcy,  he 
does  not  object  to  being  a  party  or  being  continued  as  a  party  on 
the  ground  of  the  bankruptcy.  He  does  not  even,  in  his  answer, 
mention  his  bankruptcy,  but  takes  up  the  case  as  a  solvent  per- 
son would  do,  not  disclaiming,  but  claiming,  by  his  answer,  in 
effect  and  substance.  On  this  special  ground,  therefore,  I  think, 
that  though,  on  his  disclaiming  at  the  bar,  he  should  now  also 
be  dismissed,  yet  I  caimot  give  him  costs.[4] 

Mr.  Rtcssell  then  observed  that  it  appeared  from  the  answers 

[4]  Where  a  defendant  disclaims  all  interest,  and  then  proceeds  to  answer  the  bill 
in  detail,  he  can  in  no  case  have  more  costs  than  arise  .upon  a  disclaimer,  or  what 
was  necessary  to  show  that  he  had  parted  with  the  interest  once  held  by  him. 
Hatekinmn  v.  Reed,  Hofil  Ch.  Rep.  317.  Where  a  biU  was  filed  in  consequence  of 
a  claim  made  by  a  defendant  to  a  fund,  the  defendant,  in  his  answer  disclaimed  all 
light  to  the  fund,  bnt  stated  certain  facts  as  the  ground  for  his  not  bemg  ordered  to 
pay  the  costs  of  the  soit  The  plaintiffi  entered  into  evidence,  by  which  they  falsified 
those  statements,  the  court  held  they  were  justified  m  so  doing,  and  ordered  defendant 
to  pay  costs  of  suit    Deoeon  t.  Deacon,  7  Sim.  378. 
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of  the  defendants  CamiiheTS  and  Hoggart  that  the  mortgage- 
deed  was  in  the  possession  of  Mr.  Paterson,  as  the  agent  either  of 
Hoggart  or  Carruthers,  subject  to  a  lien  of  Mr.  Paterson  thereon. 

[*42]  'The  Vice-Chancellor  said  that  under  these  circum- 
stances, the  plaintiff  not  consenting  to  dismiss  Mr.  Car- 
ruthers,  the  court,  notwithstanding  his  disclaimer  at  the  bar  and 
the  entry  of  it  by  the  registrar,  could  not  dismiss  him.  An  in- 
quiry must  be  directed  as  to  the  possession  of  the  mortgage  deed, 
and  Mr.  Carruthers  must  remain  a  party  to  the  record  as  to  that 
inquiry. 

Thb  disclaimer  of  Camithen,  Skipsey,  and  hukmg,  (creditois,)  and  Sterena  tobe 
entered.  Let  the  bill  stand  dismissed,  without  costs,  as  against  Skipsey  and  Larking. 
liOt  it  be  dismissed  as  against  Stevens,  with  costs,  to  be  paid  by  the  plaintiff:  the 
plaintiff  not  to  have  these  costs  over  against  the  estate  of  Carruthera.  Let  Messra. 
Coutts'  costs  be  taxed  and  paid  by  the  plaintiff,  and  be  added  to  his  security.  Let 
Messra  Coutts  and  Company  hand  oyer  to  the  plaintiff  the  deeds  in  their  possession. 
Let  the  Master  inquire  in  whose  custody  and  in  whose  power  and  under  what  drcnm- 
stances  the  mortgage  deeds  are.  Reserve  the  costs  of  that  inquiry,  with  liberty  to 
apply.    In  other  respects  the  usual  decree  of  foreclosure. 


Jones  v.  Smith. 

1843 :  Dec.  3rd  and  8th. 

A  commission  to  examine  witnesses  and  the  depositions  taken  thereunder  were  in- 
tituled in  an  original  and  revived  suit,  but  the  interrogatories  were  intituled  as  in  a 
single  suit,  though  in  a  manner  applicable  either  to  the  original  suit,  or  to  the  suit  as 
revived : — Held,  that  the  interrogatories  were  not  wrongly  intituled,  and  a  motion 
to  suppress  them  was  refused. 

In  1824  the  plaintiff  filed  his  original  bill  against  Thomas* 
Assheton  Smith  and  William  Turner,  praying  for  an  account 
of  an  alleged  partnership  between  the  parties.  The  suit  le- 
mained  dormant  for  some  years,  and  Smith  died  without  having 
filed  his  answer.  Afterwards,  in  1840,  the  plaintiff  filed  his 
bill  of  revivor  against  Thomas  Assheton  Smith,  the  son  and 
personal  representative  of  the  original  defendant.  Tho- 
[*43]  mas  Assheton  Smith  the  son  answered  *the  original  bill 
and  bill  of  revivor,  and  in  July,  1842,  a  commission  for 
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the  examination  of  witnesses  issued  in  which  the  plaintiff  and 
defendants  joined. 

On  the  7th  November  last  a  motion  was  made  in  these  causes 
on  behalf  of  the  defendant  Turner,  that  the  depositions  of  a  per- 
son of  the  name  of  Millington,  who  had  been  examined  on  the 
part  of  the  plaintiff,  might  be  suppressed  on  the  ground  (which 
was  supported  by  affidavits)  that  the  witness,  aftet  having  been 
for  some  time  examined  by  the  commissioners,  was  allowed  to 
go  to  the  plaintiff's  attomey  in  an  adjacent  room,  where  he  and 
the  attomey  examined  certain  documents,  and  then  returned  to- 
gether to  the  commissioners,  who  pursued  their  examination  of 
the  witness.  In  support  of  that  motion,  Shaw  v.  L%ndsey^{a)  and 
Hosier  v.  Hart,{b)  were  cited,  and  on  the  other  hand  Dan.  Pr. 
Vol.  2,  p.  498,  was  referred  to.  The  motion,  however  was  ulti- 
mately compromised,  the  Vice-ChanceUor  having  intimated  an 
intention  to  allow  Millington  to  file  an  affidavit 

A  motion  was  now  made  that  the  depositions  of  all  the  wit* 
nesses  examined  on  the  part  of  the  plaintiff  in  these  causes 
might  be  suppressed,  on  the  ground  of  irregularity  in  the  title 
to  the  interrogatories,  they  being  headed  in  a  cause  wherein 
^<  Hugh  Jones  is  complainant  and  Thomas  Assheton  Smith  and 
William  Turner  are  defendants:" whereas,  under  the  commis- 
sion the  conmiissioners  were  directed  to  examine  all  witnesses 
upon  interrogatories,  to  be  exhibited  in  "  a  cause  wherein  Hugh 
Jones  is  complainant  and  Thomas  Assheton  Smith  (since  de- 
ceased) and  William  Turner  are  defendants,  by  original  bill ; 
and  wherein  the  said  Hugh  Jones  is  complainant  and  Thomas 
Assheton  Smith  the  younger  is  defendant,  by  bill  of  revivor ; " 
the  depositions  taken  by  the  commissioners  under  such  commis- 
sion being  also  intituled  in  the  maimer  last  mentioned. 

•The  present  motion  was  supported  by  the  affidavits  of    [*44] 
Mr.  Wood  and  Mr.  Roberts,  who  were  respectively  the 
town  agent  and  coimtry  solicitor  of  the  defendant,  who  stated 
that  at  the  time  when  the  former  order  was  made  they  were  not 
aware  of  the  manner  in  which  the  interrogatories  were  headed. 

Mr.  Russell  and  Mr.  Renshaw,  for  the  motion,  cited  Priichard 
v.  F(mUces,{c) 

(tf)  15  Ves.  380.  (&)  Mob.  391.  (c)  3  Beav.  1S3. 

YoL.  II.  6 
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Mr.  Wigram  and  Mr.  Heberden,  control. 

Dec.  8/*.— The  Vice-Chancellor.— The  question  upon  this 
motion  is,  whether  the  depositions  taken  on  the  part  of  the  plain- 
tiff should  be  suppressed  for  irregularity;  the  ground  taken 
being,  that  the  interrogatories  on  which  the  witnesses  were  ex- 
amined diflFer  in  tide  from  the  commission  under  which  the  in- 
terrogatories were  administered,  and  from  the  depositions  them- 
selves, and  are  incorrectly  intituled. 

The  motion  is  made  on  the  part  of  the  defendant  Turner  on 
whose  part  a  former  motion  had  been  previously  made  and  dis^ 
posed  of,  which  had  for  its  object  the  suppression,  for  irregulaiity 
of  the  depositions  of  one  alone  of  the  plaintiff's  witnesses. 

The  ground  alleged  in  argument  and  by  alfidavit  in  support 
of  that  former  motion  (notice  of  which  was  not  served  until  some 
days  after  publication  had  passed)  was  some  irregularity  or  sup- 
posed irregularity,  in  conducting  the  examination  of  that  witness 
or  in  the  course  pursued  while  the  examination  was  proceeding. 

An  order  upon  that  application  was,  during  the  term,  made  by 
consent,  to  the  effect  that  the  depositions  impeached  by  it  shoidd 
stand,  and  that  the  cause  should  be  appointed  for  hearing  on  the 

first  day  of  causes  after  the  term. 
[M5]  *The  3rd  instant  having  been  a  day  for  causes  as  well 
as  motions,  the  cause  accordingly  stood  in  the  paper  for 
hearing  after  the  motions  on  that  day.  But  bel^ore  the  court  ar- 
rived at  it,  the  motion  of  which  I  am  now  to  dispose,  notice  of 
which  was  given  subsequentiy  to  the  term,  was  made. 

Its  ground,  if  tenable,  was  effectually  available  in  support  of 
the  former  motion,  but  was  not  then  suggested.  The  party  mo- 
ving, or  his  solicitor,  though  they  may  not  then  have  thought  of 
it,  and  may  not,  when  notice  of  that  application  was  given,  have 
received  an  office  copy  of  the  plaintiff's  depositions  and  interro- 
gatories, yet  had  received  that  office  copy  before  the  day  on 
which  the  consent  order  just  mentioned  was  made. 

[His  Honor  then  referred  to  the  circumstances  stated  in  the 
affidavits  of  Mr.  Wood  and  Mr.  Roberts,  and  proceeded  thus:—] 

The  circumstances  that  I  have  mentioned  may  be  deemed 
material  upon  the  motion  now  before  me.    Supposing,  however, 
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that  they  were  out  of  the  case,  ought  I  to  accede  to  what  this  de- 
fendant asks  ?  The  proposition,  which,  in  order  to  succeed, 
he  must  establish,  is,  that  on  indictment  for  perjury  could  not 
be  sustained  upon  the  depositions  of  the  plaintiff's  witnesses,  or 
that  they  are  vitiated  by  some  material  irregularity  affecting  the 
whole  of  them.  He  has  not  established  his  proposition  to  my 
satisfaction. 

When  the  case  of  Priiohard  v.  Fonlkes  was  first  cited  to  me, 
I  understood  that  the  depositions  there  sought  to  be  suppresed 
were  depositions  taken  on  the  psurt  of  the  plaintiff;  and  had  it 
been  so  I  should  have  considered  that  case  clear  of  all  dfficulty. 
I  allude  to  the  application  in  Pritchard  v.  Fovlkes  first  report- 
ed in  2  Beavan,  not  to  that  mentioned  at  the  foot  of  page  136  in 
that  volume.  As  that  case  was  afterwards  explained  to  me,  and 
as  it  appears  in  the  book,  it  had  some  difficulty.  It  is  not 
necessary  or  material  that  I  should  on  the  present  *occa-  [*46] 
sion  express  or  intimate  any  opinion  or  doubt  that  I  may 
entertain,  if  indeed  I  have  formed  any  opinion  or  doubt,  as  to 
any  branch  of  it  I  apprehend  that  Pritchard  v.  FouUces  and 
my  present  decision  may  well  stand  together. 

The  present  case  is  thus : — clones  was  and  is  the  sole  plaintiff. 
The  original  defendants  were  Thomas  Assheton  Smith  and 
the  party  who  moves.  Thomas  Assheton  Smith  having  died 
before  any  witness  had  been  examined  and  before  any  commis- 
sion had  issued  and,  indeed,  before  either  defendant  had  an- 
swered, the  plaintiff  filed  a  bill  of  revivor  (a  mere  bill  of  revivor 
in  the  ordinary  form,  and  regular  and  sufficient,  as  I  collect) 
against  the  present  defendant  Thomas  Assheton  Smith,  the  son 
and  personal  representative  of  the  deceased  defendant,  as  his 
personal  representative.  Upon  this  bill,  after  the  present  Mr.  T. 
A.  Smith  had  put  in  one  answer  to  both  bills  admitting  assets, 
the  usual  order  of  revivor  appears  to  have  been  regularly  made. 
The  abatement  or  partial  abatement  was  thus  cured,  and  the 
cause  again  regularly  and  sufficiently  constituted  in  point  of 
parties. 

This  having  been  done,  the  commission  in  question  regularly 
issued.  It  was  intituled  thus :  "  Victoria  &c.,"  "  We  give  you 
full  power  and  autiiority  diligentiy  to  examine  all  witnesses," 
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&c.  [see  ante,  p.  43.]  The  depositions  agree  substantially  in 
title  with  the  commission,  except  one  inaccuracy,  perhaps  imma- 
terial. The  objection  suggested  is,  that  the  title  of  the  plainti£f  s 
interrogatories,  differing  from  the  title  of  the  commission,  was 
thus :  [see  ante,  p.  43.]  Is  there  any  substantial  difference  ?  la 
there  any  substantial  inaccuracy  in  this  title  1  It  may  first  be 
observed  that  the  defendant  Turner,  before  he  put  in  his  answer, 
was  aware  of  the  abatement,  and  when,  or  before  the  commis- 
sion issued,  was  aware  of  the  revivor,  and  that  the  addition 
"  the  yoimger  "  to  the  name  of  the  present  Mr.  Thomas  Assheton 

Smith  could  after  his  father's  death  be  proper  only  when 
[*47]    his  name  was  mentioned  together  with  that  of  *the  father, 

or  when  there  was  an  occasion  for  distinguishing  one  from 
the  other. 

It  seems  io  me  that,  admitting  the  title  of  the  commission  to 
be  correct,  the  title  of  the  interrogatories  is  not  incorrect,  in  de- 
scribing them  as  being  in  a  single  cause ;  that  cause  being  con- 
stituted of  Jones  as  plaintiff  against  Thomas  Assheton  Smith 
and  Turner  as  the  defendants.  I  apprehend  that  there  are  not 
two  causes,  and  that  the  suit  is  the  one  original  cause  which, 
after  an  abatement  or  a  partial  abatement,  has  been,  and  stands 
revived ;  the  plaintiff  having  remained  throughout  unchanged, 
the  present  Mr.  Smith  being  by  a  proceeding  merely  of  revivor 
substituted  for  his  deceased  father  whom  he  represents,  and  there 
having  been  no  other  alteration  or  addition.  If  Lord  RedesdMs 
book  be  referred  to,  I  apprehend  that  his  mode  of  treating  the 
subject  will  be  found  exactly  to  correspond  with  ihe  view  which 
I  have  endeavored  to  express  of  it.(a)  Cattail  v.  Lord  Car- 
lisle,{b)  Pruen  v.  Lunn.{c)  It  is  true  that  there  are  two  bills. 
But  if  the  cause  is  single,  why  should  it  be  held  necessary  to 
mention  the  plurality  of  bills  in  the  title  of  the  interrogatories  ? 
That  title  seems  to  me  substantially  to  agree  with  the  state  of 
the  cause,  and  not  substantially  to  differ  from  the  title  used  in 
the  commission.  We  are  not  now  dealing  with  the  case  of  an 
abatement  by  the  death  of  a  plaintiff  or  the  marriage  of  a  female 

(a)  Mitf.  R.  (3nl  edit.)  pp.  44,  45,  48,  53,  59,  60.  (i)  5  Madd.  437. 

(e;  5  Rum.  3.    The  Vice-Chaneellor  also  stated  the  ordinary  and  regular  fonn  of 
an  order  of  revivor. 
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plaintiff;  especially  not  with  a  case  where  upon  the  death  of  a 
plaintiff  his  interests  in  the  subject  of  suit  sever  and  vest  in  dif- 
ferent persons :  nor  are  we  dealing  with  a  case  of  revivor  after 
decree.  We  are  dealing  with  a  most  simple  and  common  case 
of  revivor  on  the  death  of  a  defendant  before  the  hearing — ^be- 
fore any  examination  of  witnesses — ^before  any  commis- 
sion— and  before  answer ;  to  different  considerations  *from  [*48] 
which  the  other  cases  to  which  I  have  just  alluded  may 
or  may  not  be  open. 

On  the  whole  I  think  it  right  to  refuse  this  application.  But 
in  doing  so  my  mind  is  not  free  from  doubt  Without  saying, 
however,  that  it  is  better  to  err  in  favor  of  substance  against 
form,  than  to  be  right  in  favor  of  form  against  substance,  I  may 
say  that  to  err  in  favor  of  substance  against  form,  is  better  than 
to  err  in  favor  of  form  against  substance.[l] 

I  think  at  present  that  the  costs  of  both  parties  should  be  costs 
in  the  cause,  but  if  the  plaintiff's  counsel  wish  to  address  the 
Court  on  the  subject  of  costs,  they  of  course  have  the  right  of 
doing  so.[2J 

fl]  The  followinjr  caae,  although  somewhat  earlier  in  date,  decided  by  the  Master 
of  the  Rolls  in  June  184],  could  not,  in  all  probability,  have  been  in  print  at  the 
period  of  the  deciaiou  in  the  text,  and  was  therefore  oyeriooked  both  by  the  court 
•ad  the  connseL  A  supplemental  bill  was  filed  m  which  a  deceased  person  wat 
named  as  co-plaintiff,  and  as  next  friend  of  infant  plamtifi,  and  in  the  title  of  the 
plaintiff's  interrogatories  for  the  examination  of  witnesses,  his  name  was  mentioned  at 
being  still  a  party ;  it  was  held  that  a  defendant  who  had  acqui(«ced  and  mtituled 
his  interrogatories  in  a  similar  manner,  could  not,  after  publication,'^move  to  suppress 
the  depositions ;  and  the  Master  of  the  RoUs,  (Lord  Langdale)  observed  «  that  m 
making  his  decision  in  Pritehard  v.  FotiZ&et,  (3  Beav  133,)  there  was  a  considerable 
difference  of  opinion  among  the  officers  of  the  court  as  to  the  correct  mode  of  intitu- 
ling these  matters  ;  and  that  in  the  case  of  Pritehard  y.  Foulkea,  he  had  himself 
been  under  the  necessity  of  deciding  between  conflicting  opinions  as  to  the  practice.** 
LincolfL  T  Wright,  4  Beav.  166. 

[3]  When  costs  of  a  motion  are  costs  in  the  cause,  see  further  Riehardaon  t  Tht 
Bunk  of  England,  1  Beav.  153. 
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Storer  V.  Great  Western  Railway  Company. 

1842 :  Nov.  12th. 

Thi>  Court  haa  juriadtction  to  enforce  the  apedfic  performaiice  of  a  oontraet  by  a  de* 
fendant  to  do  defined  work  upon  hia  property,  in  the  performance  of  which  the 
plaintiflThas  a  material  intereet,  and  which  is  not  capable  of  adequate  oompeneatioa 
in  damages. 

The  plaintiff  was  the  owner  of  a  mansion-house  and  pleasure 
grounds,  and  lands  adjoining. 

The  defendants  had  obtained  power,  under  certain  acts  of 
Parliament,  to  construct  a  railway  from  London  to  Bristol,  but 
desiring  to  deviate  from  the  line  to  which,  by  those' acts,  they 
were  restricted,  gave  notice  of  an  intended  application  to  Parlia- 
ment for  another  act  to  authorize  such  deviation,  and  to  carry 
ftieir  railway  across  certain  specified  lands,  amongst  which  were 
ftie  plaintiff's  pleasure  groundsand  lands. 
'The  plaintiff  gave  the  Company  notice  of  his  intention  to  op- 
pose their  application.  A  treaty  was  afterwards  entered  into  be- 
tweeu  the  parties,  and  on  the  faith  of  the  agreement,  which  was 
the  result  of  that  treaty,  he  withdrew  his  opposition.  The  bill, 
was  passed  accordingly,  the  defendants  constructed  their  rail- 
way across  the  plaintiff's  pleasure  grounds  and  Icuids,  and  the 

public  had  ever  since  used  it 
[*49]  •The  agreement  was  under  seal,  dated  the  24th  of  April, 
1837,  and  made  between  the  defendants,  Messrs.  Qibbs, 
Gower,  &  Fenwick,  thereof,  the  directors  of  the  Company,  on 
behalf  of  the  Company,  of  the  one  part,  and  the  plaintiff  of  the 
other  part  By  this  agreement  the  plaintiff  agreed  to  withdraw  his 
opposition  to  the  defendants's  bill,  and  the  defendants  agreed  to 
purchase  so  much  land  as  was  necessary  for  their  purposes,  at  a 
price  named,  and  to  construct  and  for  ever  thereafter  maintain 
one  neat  archway,  sufficient  to  permit  a  loaded  carriage  of  hay 
to  pass  under  the  archway,  at  such  place  as  the  plaintiff,  his 
heirs  and  assigns,  should  think  most  convenient  in  his  pleasure 
grounds,  and  should  form  and  complete  the  approaches  to  such 
archway. 

The  agreement  not  having  been  performed  with  respect  to  the 
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construction  of  the  archway  and  its  approaches,  the  present  bill 
was  filed  to  enforce  the  specific  performance  of  the  agreement  ia 
that  particular. 

Mr.  Wigram  and  Mr.  Bazalgettey  for  the  plaintiff. — The 
Court  has  jurisdiction  to  decree  the  specific  performance  of  an 
agreement  to  build ;  and  though  in  the  case  of  erecting  a  house 
there  may  possibly  be  some  difficulty  on  this  head,  there  can  be 
no  such  difficulty  where  relief  in  specie  is  the  only  substantial 
relief,  and  the  only  relief  prayed :  Allen  v.  Harding,{a)  Holt  v. 
HoU.{b)  In  CUy  of  London  v.  Nask{c)  the  Ck)urt  entertained 
the  jurisdiction ;  but,  under  the  circumstances  of  that  case,  gavo 
relief  by  way  of  inquiry  of  damages  before  a  jury.  Specific 
performance  of  a  contract  to  build  a  house  was  decreed  in  Pem- 
broke V.  Thorpe.{d)  In  another  case,  Moseley  v.  Vir- 
gin,{e)  the  bill  *was  dismissed  ;  but  the  Court  there  said,  [*50] 
^<If  the  transaction  and  agreement  (to  build)  is  in  its 
nature  defined,  perhaps  there  would  not  be  much  difficulty  to 
decree  specific  performance."  In  Franklyn  v.  TvJLonj^f)  relief 
was  given  upon  the  same  principle. 

The  rule  to  be  derived  from  all  the  cases  is  this — that  where, 
from  the  nature  of  the  relief  asked,  performance  in  specie  will 
alone  answer  the  justice  of  the  case,  there  it  is  granted.  It  may 
be  conceded  that  the  authorities  also  show  that  the  Court  will 
not  give  such  relief  where  performance  in  specie  is  not  necessary : 
Errington  v.  Ai/neslyy{g)  Flint  v.  Brandon.(h)  Here,  however, 
such  necessity  exists.  The  Company  is  seised  in  fee  of  the  soil 
on  which  the  archway  is  contracted  to  be  built,  and  the  plaintiff 
cannot  go  upon  their  soil.  It  was  only  upon  a  consideration  of 
these  principles  that  relief  was  not  given  in  Lucas  v.  Comer- 
ford.(i)  In  Lane  v.  Newdigate,{j )  an  order  specifically  to  repair 
was  refused,  but  the  object  was  effected  by  a  negative  injunc- 
tion.   Rankin  v.  Huskisson,{k)  Whittaker  v.  Howe.{J) 

If  the  Court  should  decree  specific  performance  it  will  also 

(a)  9  Eq.  Cas.  Abr.  17.  (Jb)  2  Vem.  322  ;  S.  C.  1  Ch.  Ca.  190. 

(e)  3  Atk.  512.  (<0  3  Swan.  437,  n.  (e)  3  Vw.  184 

(/)  5  Mad  469.  {g)  9  Bro.  C.  C.  342.  (A)  8  Ves.  162. 

(i)3  Bio.a  C.  166;  1  Vee.  Jon. 235, and 8 Sim.  499.  0)  lOVea.  192. 

(ik)  4  Sim.  13.  if)  3  Boa.  383. 
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grant  an  injunction  against  using  the  railway  in  the  meantime ; 
so  as  effectually  to  secure  to  the  plaintiff  the  relief  prayed.  It  is 
not  material  that  the  injunction  has  not  been  prayed  for.  The 
plaintiff's  case  is  shortly  this :  that  he  cannot  go  upon  the  de- 
fendants' soil  to  construct  the  archway,  and  no  amount  of  dama- 
ges will  compensate  him. 

Mr.  Cooper^  Mr.  Stevens,  and  Mr.  Osbornej  for  the 
[*51]  *Company. — As  to  the  alleged  jurisdiction  to  decree  the 
specific  performance  of  a  contract  of  this  native,  it  is  sub- 
mitted that,  where  the  building  has  not  been  commenced  and 
does  not  exist,  the  Court  will  not  interfere,  but  leave  the  party 
to  a  more  fitting  remedy  at  law.  In  the  case  of  a  contract  to 
build  a  square,  if  one  house  were  in  course  of  building  the  Court 
might  interfere.  So,  if  the  Company  were  in  this  case  building 
the  archway  in  a  way  differing  from  the  agreement  of  1837. 
The  exercise  of  this  ancient  jurisdiction  may  be  traced  from  the 
Year  Books.  In  Lord  Hardwick^s  time,  the  remedy  by  action 
on  the  case  became  more  common,  and  as  that  action  could  be 
applied  to  these  contracts,  there  was  less  occasion  for  the  inter- 
ference of  this  Court.  In  this  case  we  submit  that  the  plaintiff's 
whole  remedy  is  at  law. 

The  case  of  Alien  v.  Harding  does  not  assist  the  plaintiff's 
argimient ;  the  ground  of  decision  there  being  that  the  contrEict 
was  for  the  benefit  of  the  church.  The  most  material  case  for 
the  plaintiff  is  that  of  Pembroke  v.  Thorpe,  which  was  in  the 
nature  of  a  case  for  a  partition.  That,  however,  was  special  in 
its  circumstances.  Besides,  Lord  Hardwicke  in  reconsidering 
the  question,  seven  years  afterwards,  in  The  City  of  Londmt  v. 
Nash,  changed  his  opinion.  In  Franklyn  v.  TSiton  the  decree 
was  unopposed.  [The  Vice-Chancellor. — That  is  important.] 
It  was  the  case  of  a  building  erected  at  variance  with  a  plan, 
and  comes  within  the  distinction  for  which  we  contend.  Mose- 
ley  V.  Virgin  was  a  case  of  waste.  In  later  times  the  Court  has 
refused  to  interfere.  In  Errington  v.  Aynesly  the  Court  declined 
to  order  specific  performance,  because  nioney  was  an  adequate 
compensation.  In  Lucas  v.  Comerford,  Lord  Thurlow  having 
had  occasion  to  consider  the  doctrine,  said  there  could  not  be  a 
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decree  to  lebuild,  as  he  could  no  more  undertake  the  con- 
duct o(  a  rebuilding  than  of  *repairs.    No  dictum  of  Lord    [*52] 
Eldon  to  the  contrary  can  be  found. 

The  Court  has  always  repudiated  a  jurisdiction  to  enforce  a 
covenant  to  repair.  If  there  were  jurisdiction  to  decree  the 
making  an  archway,  or  building  a  house,  why  not  also  to  decree 
the  digging  a  well  or  papering  a  room  ?  If  any  such  jurisdiction 
exist  the  absence  of  modem  decrees  is  remarkable.  In  Flint  v. 
Brandon  the  decree  of  specific  performance  was  refused.  There 
are  other  authorities — Booth  v.  PoUard,{a)  where  several  cases 
were  cited ;  and  the  csises  collected  in  a  note  to  3  Swan.  437, 
Lord  Henley{b)  and  Mr.  Justice  Story{c)  also  collect  the  authori- 
ties, and  the  conclusion  appears  to  be  that  the  Court  has  no  such 
jurisdiction.  The  performance  of  this  agreement  is  so  dpfeult 
as  almost  to  be  impossible. 

The  Vice-Chancellor. — If  the  thing  be  reasonably  possible 
it  must  be  done.  The  difficulty  and  expense  of  performing  the 
contract  do  not  necessarily  form  an  objection.  In  a  case,  I 
think,  of  the  Brighton  Railway,  before  Lord  Cottenham,  it  was 
shown  that  the  expense  of  making  a  road  would  be  very  great 
and  burthensome ;  but  his  Lordship  did  not  accede  to  that 
reasoning.  I  have  no  doubt  that  this  work  ought  to  be  done ; 
the  only  question  is,  whether  it  can  be  enforced  on  these  plead- 
ings, but  I  am  clear  that  under  some  shape  of  the  pleadings  it 
can  be  enforced. 

Mr.  Cooper  then  stated  that  the  directors,  being  trustees,  could 
not  consent  to  a  decree ;  but,  as  the  Vice-Chancetlor  had  intima- 
ted his  opinion,  the  defendants  would  submit  to  such  a  decree 
as  the  Court  might  make. 

•The  Tice-Chancellor. — The  course  of  the  argu-  [•63] 
ment  and  the  intimation  of  the  defendants'  coimsel  render 
it  unnecessary  for  me  to  give  that  further  consideration  to  the 
authorities  and  points  in  difference  which,  if  the  case  were  still 
adversely  contested,  I  should  have  done.  Consistently  with  the 
principle  of  the  case  of  Flint  v.  Bratidonj  with  which  I  agree, 

(•)  4  T.  dD  C.  61.  (5)  Eden  <m  Injun.  36.  (e)  9  Eq.  Jar.  p.  33. 
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it  iff  competent  to  this  Court  to  interfere  to  enforce  the  specific 
performance  of  a  contract  by  a  defendant  to  do  defined  work 
upon  his  property,  in  the  performance  of  which  the  plaintiff  has 
a  material  interest,  and  which  is  not  capable  of  adequate  com- 
pensation in  damages.    The  defendants  having  purchased  land 
intersecting  the  plaintiff's  land,  contracted  to  make  a  communi- 
cation for  carriages,  through  the  land  thus  acquired  by  them, 
for  the  plamtiff,  from  one  side  to  the  other.    The  defendants 
have  acquired  property  under  that  contract,  and  its  performance 
is  now  resisted ;  for  what  reason  it  does  not  on  the  pleadings 
plainly  appear.    Damages  would  not  be  an  adequate  compen- 
sation.   In  my  opinion,  the  plaintiff  has  a  right  to  specific  per- 
formance, and  it  is  competent  to  this  Court  to  say  that  the  work 
shall  be  properly  done.    The  Company  seem  to  think  that  the 
Court  might  deal  more  leniently  with  them  than  a  jury ;  in  that 
ihey  are  probably  right,  for  this  would  possibly  be  a  case  for 
very  heavy  damages.    There  is  no  difficulty  in  enforcing  such 
a  decree.    The  Court  has  to  order  the  thing  to  be  done,  and  then 
it  is  a  qtiestion  capable  of  solution  whether  the  order  has  been 
obeyed.    The  Company  is  bound  to  perform  the  agreement; 
but,  on  the  other  hand,  the  plaintiff  must  give  the  Company 
every  facility  for  making  the  approaches,  and  must  put  them, 
-as  I  understand  he  undertakes  to  do,  into  possession  of  the  land 
necessary  for  such  approaches.    Though  this  is  not  a  judgment 

after  all  the  deliberation  which,  imder  other  circum- 
[*54]    stances,  I  should  have  bestowed  on  *the  case ;  yet  my 

present  opinion  is  clearly  as  I  have  stated.[lj 

DicLARS  that  the  defendants,  the  Company,  are  bonnd  to  conatmct  and  for  ever 
hereafter  to  maintain  one  neat  archway  lufficient  (o  permit  a  loaded  caniage  of  bay 
to  pass  under  the  railway,  at  such  place  as  the  plaintiff  shall  think  moat  conTenient 
m  his  pleasure  grounds,  and  to  form  and  complete  the  approaches  to  such  archway. 
Let  the  plamtiff  point  out  such  place  within  a  roasonable  time,  with  liberty  to  the  de- 
fendants to  apply  to  this  Court  in  case  of  refusal  by  the  plaintiff  to  affiird  them  aU 
Kasoaable  anistance  m  his  power  for  such  work  or  otherwise,  and  with  liberty  to  the 
plamtiff  to  apply  in  case  of  delay  by  the  defendants  or  otherwise.  Tlie  Company  to 
pay  all  costs  of  this  suit,  indoding  the  costs  of  the  other  defendants.  Let  the  other 
defendants,  on  consent  of  the  plaintiff  and  the  defendants,  the  Company,  be  now  dis* 
missed. 

^  -    ■     I  ■  ■  .  Mill.  ■  ^ 

[1 J  SOf  it  was  held  by  Walworth,  Ch.  citing  the  case  in  the  text,  that  the  Court  of 
Chancery  has  jurisdiction  to  compel  the  gpeci&c  performance  by  the  detodant*  of  a 
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Specific  perfonnance  of  a  contract  for  sale  of  an  estate  in  fee  limple  decreed  in  favor 
of  a  vendor  who  at  the  time  of  the  contract  was  tenant  for  life  only ;  the  purchaser 
not  having  rejected  the  purchase  as  soon  as  he  had  ascertained  the  real  interest  of 
the  vendor,  and  the  vendor  being  able  by  means  of  the  consent  of.  the  parties  in* 
terested  in  remainder  to  make  a  good  prima  facie  title  to  the  lee  simple  at  thft 
hearing. 

Francis  Webb,  by  his  will  and  codicil,  devised  his  real 
property,  including  certain  freehold  lands  in  the  parish  of  Mam- 
hull,  which  were  the  subject  of  this  suit,  to  James  Edward  Earl 
of  Malmesbury  and  Thomas  Alfred  Harris,  their  heirs  and  as- 
signs, upon  trust,  with  all  convenient  speed  after  his  decease, 
and  with  the  approbation  of  Frances  Salisbury,  widow,  the  tes- 
tator's only  child,  and  the  plaintiff  in  this  cause,  to  sell  so  much 
as  should  be  necessary  for  the  purpose  of  paying  the  remainder 
of  the  purchase  monies  for  certain  estates  which  he  had  agreed 
to  purchase,  and  of  supplying  any  deficiency  in  his  personal  es- 
tate to  discharge  his  debts,  and  for  the  purpose  also  of  raising 
£10,000  for  the  plaintiff,  and  subject  thereto  upon  trust  to  stand 
seised  of  the  same  estates,  or  so  much  thereof  as  should 
not  be  *wanted  for  those  purposes,  upon  trust  for  the  [*55] 
plaintiff  and  her  assigns  for  her  separate  use  for  her  life, 
without  power  of  anticipation,  and  after  her  decease,  upon  trust 
for  all  and  every,  or  such  one  or  more  of  the  children,  exclusive 
of  the  other  or  others,  of  the  plaintiff,  for  such  estate  and  estates, 
and  in  such  shares  and  proportions,  manner  and  form,  as  the 
plaintiff  by  any  deed  or  instrument  in  writing  to  be  executed  in 
manner  therein  mentioned,  or  by  her  last  will  and  testament, 
should  appoint,  and  in  default  of  such  appointment,  upon  cer- 
tain trusts  for  her  three  children  and  their  issue,  in  equal  pro- 
portions, and  for  default  of  such  issue  upon  such  trusts  as  there- 
in mentioned.  And  he  appointed  his  said  daughter  sole  execu- 
trix of  his  will. 

eoreiuuit  to  make  erections  or  improvements  upon  his  own  land,  for  the  bene6t  of  tho 
plaintiff,  as  the  owner  of  the  adjoining  property,  and  who  has  an  interest  in  having 
■ndi  erections  or  improvements  made  ;  and  where  the  injury  to  the  plaintiff  from  the 
hnach  of  the  covenant  is  of  such  a  nature  as  not  to  be  capable  of  being  adequately 
eompeMated  m  dunagM.  Siuyvetma  v.  The  Mayor,  ^  of  New  Yarkf  11  Fi^fN 
15. 
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The  testator  died  in  October,  1814.  The  plaintiff,  Tvfao  vms  a 
widow,  had  three  children  only  living  at  the  testator's  death ;  viz. 
Ann  Caroline,  Maria,  and  Sophia  Frances. 

In  August,  1829,  a  marriage  being  in  contemplation  between 
Ann  Caroline  Salisbury  and  Edwin  Bumaby,  an  indenture  dated 
the  24th  of  that  month  was  duly  executed  by  the  plaintiff,  where- 
by, in  pursuance  of  the  power  given  to  her  by  her  father's  will, 
she  appointed,  that,  subject  and  without  pYejudice  to  the  payment 
and  performance  of  the  debts  and  engagements  of  her  father  then 
remaining  unsatisfied  or  unperformed,  and  also  subject  to  the  sums 
of  money  raised  and  charged  by  his  trustees  or  executrix  for  the 
purpose  of  carrying  into  execution  the  contracts  entered  into  by 
him,  and  also  subject  to  and  without  prejudice  to  the  powers  of 
sale  and  mortgage  vested  in  them  by  his  will  and  codicil,  the 
manors  and  hereditaments  devised  by  or  subject  to  the  trusts  of 
such  will  and  codicil,  and  which  should  remain  imsold  after  pay- 
ment of  his  debts,  and  the  sums  charged  thereon  by  his  trustees 
and  executrix  should,  immediately  after  her  the  plaintiff's  decease 
go  in  equal  third  parts  am(mgst  her  three  children  in  fee.  She 
retained,  however,  a  power  of  revocation  as  to  the  two 
[*56J  third  *paxts  appointed  to  her  daughters  Maria  and  Sophia 
Frances. 

By  an  indenture  executed  two  days  after  the  last-mentioned  in- 
denture, being  the  marriage  settlement  of  Ann  Caroline  Salisbury 
and  Edwin  Bumaby,  Ann  Caroline  Salisbury  released  and  con- 
firmed the  one  undivided  third  part  in  the  devised  estates  to  which 
she  was  entitled  imder  the  deed  of  appointment  executed  by  her 
mother,  the  plaintiff,  subject  to  the  trusts  of  her  grandfather's  will 
and  codicil,  and  without  prejudice  to  the  plaintiff's  life  estate,  unto 
James  Ed wsird  Earl  of  Malmesbury  and  Steward  Beaumont  Bum- 
aby and  their  heirs,  upon  trust,  as  soon  as  conveniently  might 
be  after  the  decease  of  the  plaintiff,  or  in  her  lifetime,  with  her 
concurrence,  and  at  the  request  of  Mr.  and  Mrs.  Bumaby,  during 
their  joint  lives,  or  of  the  survivor  of  them,  to  sell  and  dispose  of 
the  same,  to  any  person  or  persons  whomsoever,  and  apply  the 
produce  of  the  sale  upon  the  tmsts  therein  mentioned.  The 
deed  contained  the  usual  clauses  that  the  receipts  of  the  tmstees 
should  be  sufficient  discharges  for  the  puxchase-money,  and  that 
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the  purchaser  should  not  be  obliged  to  see  to  the  proper  applica- 
tion of  such  money. 

In  August  1839,  the  plaintiff,  who  since  the  death  of  her  father 
had  been  in  possession  of  the  devised  estates,  and  had  taken  an 
active  part  in  the  execution  of  the  trusts  of  his  will  finding  it  ne- 
cessary to  sell  part  of  the  testator's  real  estates  for  payment  of  the 
testator's  debts,  agreed  with  the  defendant,  Edmimd  Hatcher,  for 
the  absolute  sale  to  him  of  the  fee  simple  and  inheritance  of  the 
MamhuU  estate  at  the  price  of  £31,500.  This  agreement  was 
put  into  writing,  and  signed  by  the  parties,  and  bore  date  the  19th 
August,  1839.  Amongst  other  stipulations,  it  contained  the  fol- 
lowing :  that  the  plaintiff  or  her  heirs  should  cause  to  be  made 
and  delivered  at  her  and  their  own  expense  unto  the  de- 
fendant or  his  solicitor,  within  two  'calendar  months,  a  full  [*57] 
and  satisfactory  abstract  of  the  title  of  the  plaintiff  to  the 
premises,  &c.  That  if  the  defendant  should  raise  any  objection 
to  the  title,  not  therein  provided  for,  the  abstract  should  be  return- 
ed within  two  calendar  months  from  the  time  of  the  delivery  there- 
of, with  the  objections  thereto  in  writing  ;  and  in  case  the  abstract 
should  not  be  retiuned  within  that  period,  it  should  be  deemed  a 
waiver  of  all  objections,  and  an  acceptance  of  the  title.  And  the 
plaintiff  agreed,  that  she  would,  on  or  before  the  6th  of  April,  1840, 
on  receiving  from  the  defendant  the  said  sum  of  £31,500  exe- 
cute proper  conveyances  and  assurances  of  the  inheritance  in  fee 
simple  in  possession  of  all  and  singular  the  premises  unto  and  to 
the  use  of  the  defendant,  his  heirs  and  assigns,  or  as  he  or  they 
should  direct,  free  from  incumbrances,  except  the  land  tax ;  and 
also  that  all  necessary  parties  should,  if  required,  join  in  the  said 
assurances,  according  to  their  respective  estates  and  interests. 
And  it  was  agreed,  that  such  conveyances  and  assurances  should 
contain  aU  usual  and  other  proper  covenants  for  the  title,  for  quiet 
enjoyment,  freedom  from  incumbrances  except  land  tax,  and  fur- 
ther assurance,  and  should  be  prepared  by  and  at  the  expense  of 
the  defendant,  and  be  perused,  approved,  and  executed  by  all  the 
necessary  parties,  or  their  solicitors,  at  the  expense  of  the  plaintiff. 
And  the  defendant  promised  and  agreed,  that,  upon  the  execution 
of  such  conveyances  and  assurances,  he  would  pay  unto  the  plain- 
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tiff  the  said  purchase  money  of  £31,500,  and  also  the  amount  at 
which  the  timber  should  be  valued. 

On  the  23rd  of  August,  1839,  the  plaintiff's  solicitors  sent  to 
Mr.  Hodgkin  the  convejrancer,  at  the  desire  of  the  defendant,  a 
copy  of  the  agreement  and  an  abstract  purporting  to  be  an  ab- 
stract of  the  title  of  the  trustees  and  devisees  of  the  late  Francis 
Webb,  Esquire,  and  their  mortgagees,  to  divers  messuages,  farms, 
lands,  and  hereditaments  in  the  parish  of  MamhuU  in 
[*58]  the  coimty  'of  Dorset  On  the  11th  November  the  defen- 
dant's solicitors  returned  the  abstract  to  the  plaintiff's  soli- 
citors, with  the  observations  and  requisitions  of  Mr.  Hodgkin. 

Neither  the  deed  of  appointment  of  the  24th  August,  1829,  nor 
Mrs,  Bumaby's  settlement,  were  comprised  in  the  abstract ;  but 
Mr.  Hodgkin  having  suggested  that  it  would  be  desirable  that  an 
appointment  should  be  made  of  the  fee  to  the  daughters,  and 
that  they  should  join  in  the  conveyance  with  the  surviving  trus- 
tee and  the  plaintiff,  the  plaintiff's  solicitors,  in  directing  their  at- 
tention to  that  point,  ascertained  that  an  appointment  had  been 
already  made  as  before  stated.  They  accordingly  wrote  to  the 
defendant's  solicitors  to  that  effect ;  and  on  the  1st  February,  1 840, 
sent  them  a  copy  of  the  deed  of  appointment.  They  also,  some 
weeks  afterwards,  in  compliance  with  the  request  of  the  defend- 
ant's solicitors,  sent  them  an  abstract  of  Mrs.  Bumab3r's  marriage 
settlement ;  referring  them  to  the  office  in  London  where  the  ab- 
stract could  be  compared  with  the  original. 

A  correspondence  of  some  length  respecting  the  title  then  took 
place  between  the  plaintiff's  and  defendant's  solicitors,  and  on  the 
23rd  of  April,  1840,  the  solicitors  of  the  latter  sent  some  further 
requisitions  to  the  solicitors  of  the  former,  who,  on  the  13th  of 
May  and  14th  of  June  following,  sent  answers  to  such  requisi- 
tions. A  further  correspondence  ensued,  and  on  the  31st  of  July, 
1840,  the  defendant's  solicitors,  in  reply  to  two  letters  of  the  plain* 
tiff's  solicitors,  wrote  that  they  intended  to  submit  the  papers  again 
to  counsel,  after  which  they  should  hear  from  them  again.  On  the 
6th  October  they  accordingly  wrote  as  follows : — "  Gentlemen — 
We  feel  very  considerable  difficulty  in  replying  to  your  two  seve- 
ral letters  upon  this  subject,  for  we  have  not  yet  sent  back  the 
papers  to  our  counsel  for  his  final  opinion  upon  the  title  as  ^own 
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by  you.  We  confess,  the  mode  in  which  your  clients 
have  ^disclosed  their  title,  even  to  yourselves,  has  created  [*59] 
a  strong  impression  in  our  minds  that  there  may  be  still 
some  charges  or  incumbrances  affecting  the  estate,  of  which  we 
have  no  notice,  and  against  which  our  utmost  vigilance  may  be 
miable  to  guard  the  purchaser ;  for  it  must  be  within  your  recol- 
lection, that  no  disclosure  of  the  daughter's  settlement,  and  sev- 
eral mortgages  affecting  the  estate,  was  made  by  you  for  many 
months  after  you  had  delivered  what  you  were  led  to  believe  was 
a  full  and  complete  abstract  of  the  vendor's  title ;  and  we  have 
now  no  guarantee  that  there  are  not  others  of  a  similar  nature : 
besides  that,  we  have  but  a  flimsy  protection  from  those  that  our 
inquiries  have  opened.  We  have  seen  sufScient  in  the  deduction 
of  this  title  to  satisfy  us,  that  we  shall  be  incurring  a  great  re- 
sponsibility in  advising  our  client  to  take  it  &c.  Under  these 
circumstances,  our  client  has  made  up  his  mind  not  to  complete  ' 
the  purchase,  and  you  will  therefore  consider  this  contract  as 
abandoned  by  him ;  and  we  trust  you  will  feel  it  the  interest  of 
your  cUent,  under  all  the  circiunstances  to  yield  to  his  determina- 
tion." 

To  this  letter  the  plaintiff's  solicitors  replied,  in  a  letter  of  the 
3rd  December,  1840,  containing  the  following  passage: — ^*'We 
believe  that  all  the  requisitions  made  by  you  have  been  satisfac- 
torily answered ;  but  to  avoid  any  doubt  as  to  the  willingness  of 
the  parties  entitled  under  Mrs.  Salisbury's  appointment  to  concur, 
according  to  Mr.  Hodgkin's  suggestion,  we  have  obtained  their 
consent  in  writing,  of  which  we  inclose  copies.  We  are  willing 
to  consider  any  point  in  which  you  may  tliink  the  evidence  which 
has  been  furnished  incomplete.  But  if  Mr.  Hatcher  adheres  to 
his  resolution  not  to  complete  the  contract,  there  will  be  no  alter- 
native but  a  suit,  which,  if  necessary,  we  have  positive  instruc- 
tions at  once  to  institute."  In  this  letter  were  inclosed  the 
consents  in  writing  of  Steward  *Beaumont  Bumaby,  Edwin  [*60] 
Bumaby,  and  Ann  Caroline  Bumaby,  Sophia  Frances  Sal- 
isbury, and  Maria  Salisbury.  Neither  the  defendant  nor  his  solici- 
tors ever  made  any  reply  to  this  letter ;  and  consequently  on  the 
23rd  of  January  1841,  the  plaintiff  filed  her  bill  for  specific  per- 
formance of  the  agreement. 
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In  September,  1841,  James  Edward  Earl  of  Malmesbury,  who 
had  survived  his  co-trustee,  Mr.  Harris,  died  intestate  as  to  the 
trust  estates,  leaving  James  Howard,  Earl  of  Malmesbmy,  his 
eldest  son  and  heir-at-law. 

The  cause  came  on  for.  hearing  on  the  16th  November  last, 
when,  on  the  plaintiff  undertaking  to  pay  the  costs  of  the  day,  it 
was  ordered  to  stand  over,  in  order  to  give  her  an  opportunity  of 
bringing  befoie  the  Court  the  Esurl  of  Malmesbury,  Mr.  and  Mrs. 
Bumaby,  S.  Beaumont  Bumaby,  Maria  SaUsbury,  and  Sophia 
Frances  Salisbury.  The  plaintiff  accordingly,  on  the  24th  No- 
vember, filed  her  supplemental  bill  and  bill  of  revivor  against  the 
last-named  five  parties,  stating  these  facts,  which  were  in  evidence ; 
viz.  that  on  the  25th  August,  1840,  the  plaintiff  caused  the  con- 
tract to  be  communicated  to  John  Edward  Earl  of  Malmesbury, 
and  requested  nis  approval  thereof;  that  a  copy  of  the  contract 
was  at  his  request  forwarded  to  him,  and  that  he  considered  the 
same  and  approved  thereof,  and  returned  the  same  to  the  plaintiff's 
soUcitors,  with  his  written  approval  thereof,  &c.  That  the  con- 
tract was  in  Uke  manner  communicated  to  Mr.  and  Mrs.  Bum- 
aby, Beaumont  Bumaby,  Maria  Salisbury,  and  Sophia  Frances 
Salisbury,  and  that  they  in  writing  approved  thereof,  6cc.  The 
bill  then  stated  the  death  of  J^es  Edward  Earl  of  Malmesbury, 
as  before  mentioned,  leaving  his  son,  the  present  Earl  of  Malmes- 
bury, his  heir-at-law,  &c. 

The  defendants  to  the  supplemental  bill  and  bill  of  re- 
[*61]    vivor,  *by  their  answer,  stated,  that  they  were  ready  and 
willing,  and  thereby  offered,  to  execute  all  such  convey- 
ances, and  to  do  and  concur  in  doing  all  such  acts  and  things  as 
the  Court  should  direct,  for  giving  full  effect  to  the  contract 

Mr.  Wigram  and  Mr.  G,  L,  Russell  for  the  plaintiff. — ^The 
point  to  be  made  for  the  defendant  is,  want  of  mutuality  in  the 
remedy  between  the  parties.  But  want  of  mutuality  is  no  ob- 
jection if  it  does  not  exist  when  the  cause  is  brought  to  a  hearing ; 
Hoggart  V.  Scoti,{a)  Chamberlain  v.  Lee,{b)  In  Might  v.  Bol- 
land,{c)  it  was  held  that  an  infant  could  not  enforce  specific  per- 

(a)  1  Run.  &  M.  293.    [S.  C.  Taml.  500.]     (&}  19  Sim.  444.     (c)  4  Riw.  99& 
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fonnance  of  a  contract  because  the  remedy  was  not  mutual ;  but 
there  the  plaintiff  was  an  infant  at  the  hearing  of  the  cause.  If 
his  infancy  had  ceased  before  that  time,  it  is  apprehended  that 
the  decision  would  have  been  otherwise :  Clayton  v.  Ashdovm,{a) 
Suppose,  in  the  present  case,  that  the  plaintiff  had  had  originally 
no  interest  whatever^  and  had  subsequently,  by  a  new  title,  ac- 
quired an  interest,  and  then  the  purchaser  had  filed  a  bill  against 
her  ;  it  is  clear,  that  she  could  not  have  resisted  ;  Hyde  v. 
Whiie,{b)  WUliams  v.  Carter. {c)  Here,  however,  the  plaintiff 
had  originally  a  partial  interest,  and  by  consent  of  proper  parties 
is  now  able  to  convey  the  whole  interest.  She  is,  therefore,  en- 
titled to  a  decree :  Graham  v.  Oliver. {d)  At  law,  a  contract  for 
sale  of  goods  to  be  delivered  at  a  future  day  is  not  rendered  void 
by  the  circumstance  that  at  the  time  of  the  contract  the  vendor 
had  neither  the  possession  of  them  nor  any  reasonable  ex- 
pectation of  being  posisessed  of  them  otherwise  *than  by  [*62] 
purchase  after  the  contract :  HibblewhUe  v.  M^Marine,{e) 
Mortimer  v.  M^CaUan.{f) 

Mr.  RusseU,  Mr.  Chandless^  and  Mr.  Fawcett,  for  the  defen- 
dant Hatcher,  (after  insisting  that  their  client  was  a  stranger  to  the 
supplemental  bill.) — The  defendant  did  not  intend  to  deal  with 
a  person  who  was  not  owner  at  the  time  of  the  contract,  and 
could  not  by  the  ordinary  course  of  law  become  owner  of  the 
estate.  The  plaintiff,  though  tenant  for  life,  only  undertakes  to 
deal  with  the  fee.  It  is  said  that  she  has,  or  can  make  out,  an 
interest  beyond  that  of  tenant  for  life :  but  that  was  mere  matter 
of  conjecture  at  the  time  of  the  contract.  Until  the  defendant 
had  repudiated  tlie  contract,  there  was  no  assent  from  the  other 
persons.  The  case  of  Graham  v.  Oliver  was  decided  on  a  prin- 
ciple quite  inapplicable  to  this  case,  viz.  that  a  party  who  resists 
the  specific  performance  of  a  contract  shall  not  by  means  of  his 
own  misrepresentation  of  his  rights  succeed  in  rescinding  the  con- 
tract altc^ether,  if  part  of  it  can  be  performed.  Thomas  v.  De- 
ringig)  proceeded  on  the  same  principle ;  and  unquestionably  that 

(a)  9  Vuk  Abr.  398,  pL  1.  (6)  5  Sim.  594. 

(e)  Bu^.  v.  &  P.  ToL  1,  p.  347 ;  So;.  Pow.  App.  N«.  7.    {d)  3  Beav.  134. 
(e)  5  MMi.  &  W.  463.        (/)  7  Meet.  &  W.  SO.  (^)  1  Keen,  72SL 
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equity  may  be  enforced,  although  the  party  so  acting  cannot  en- 
force the  contract  or  any  part  of  it  But  that  is  one  of  the  except- 
ed cases  from  the  rule  as  to  mutuality.  One  of  the  exceptions  is, 
where  the  defendant  has  signed  the  contract  the  plaintiff  not 
having  done  so ;  the  other,  where  the  party  who  seeks  the  exe- 
cution of  the  contract  was  imposed  on  by  misrepresentation.  In 
all  other  cases  mutuality  is  the  life  of  specific  performance 
[The  Vice-Chancellor. — Suppose  husband  and  wife,  seised  in  fee 
in  the  wife's  right,  to  contract  to  seU ;  is  there  any  case  which 

decided  that  they  cannot  by  bill  enforce  the  contract?]  In 
[*63]    that  case  *the  purchaser  •buys  the  estate  subject  to  the 

chance  of  the  wife  repudiating  the  contract.  But  if  the 
contract  of  sale  states  the  property  to  be  the  husband's,  and  in 
the  course  of  the  negotiation  it  turns  out  to  be  the  wife's,  the 
vendors  cannot  compel  a  sale.  The  same  principle  must  apply 
to  the  case  of  a  tenant  for  life  contracting  to  sell  as  tenant  in  fee. 
^'  If  a  tenant  for  life  bona  fide  apprehending  that  the  trustees  of 
the  settlement  will  adopt  his  contract,  sell,  meaning  only  to  con- 
cur in  a  sale  of  the  fee,  that  might  be  a  good  defence  in  equity 
against  a  partial  execution  of  the  contract  by  the  tenant  for  life 
alone.  But  such  sales,  where  the  settlement  is  concealed,  de- 
serve no  favor,  for  there  is  no  mutuality.  The  trustees,  by  their 
election,  'may  force  the  purchaser  to  complete,  though  he  cannot 
compel  them  to  join,  and  they  are  too  frequently  mere  instru- 
ments in  the  hands  of  the  tenant  for  life,  who  procures  them  to 
concur  in  the  sale  or  to  reject  it,  just  as  best  suits  his  own 
views."(a)  Tendring  v.  London^{b)  Hamilton  v.  Crrant,{c)  HoweU 
V.  George,{d)  Kiniberley  v.  Jennings,{e)  In  Hoggart  v.  Scott^ 
the  parties  acquired  complete  authority  to  sell  before  the  hearing. 
The  objection  to  title  apparent  on  the  abstract  cannot  be  waived 
by  the  subsequent  conduct  of  the  purchaser :  Magennis  v.  Fai- 
lon{f) 

Mr.  Kitiglake  appeared  for  the  other  defendants. 

The  Vice-chancellor. — In  cases  of  specific  performance 

(•)  8iigd.*V.  &  p.  ToL  1,  p.  499.        (h)  S  Eq.  Ca.  Alir.  680.    (e)  3  Dow.  39. 
(lO  I  Mtdd.  I.  (e)  6  Sim.  840.  (/)  9  MoUoy,  M. 
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the  want  of  mutuality  is  a  consideration  generally  niat^rial,[l] 
but  it  is  ccxitrary  to  principle  and  authority  to  say  that  perfect 
mutuality  is  requisite  in  order  to  call  a  court  of  equity 
into  action.  There  are  cases  in  which  plaintiffs  'have  [*64J 
had  a  decree  for  specific  performance  against  defendants^ 
vrbOj  when  the  bill  was  filed,  were  not  in  a  condition  to  enforce 
specific  performance  in  their  own  favor.  Where  no  legal  inva- 
lidity affects  the  contract,  the  enforcement  of  it  in  this  Court  is 
matter  of  judicial  discretion.  In  this  case  it  has  not  been  con- 
tended that  there  is  any  legal  invaUdity.  Suppose  Mrs.  Salis- 
bury to  have  obtained  a  legal  conveyance  of  the  fee  before  the 
time  fixed  for  completion  of  the  contract,  and  to  have  done  and 
tendered  all  other  things  requisite  to  be  done  and  tendered.  If 
this  were  done  in  sufficient  time,  she  would,  I  apprehend,  have 
been  entitled  to  recover,  at  law,  on  the  contract.  The  contrary, 
indeed,  has  not  been  argued,  and  I  do  not  understand  that  on 
that  point  the  counsel  for  the  defendant  desire  a  case  for  the 
opinion  of  a  court  of  law.  If  so,  this  becomes  a  case  for  the 
judicial  discretion  of  the  court  of  equity  to  which  application 
for  specific  performance  is  made. 

;  Now  what  are  the  circumstances  7  Under  the  will  and  codicil 
of  Mr.  Webb  the  estate  in  question  was  vested  in  trustees,  of 
whom  the  late  Lord  Malmesbury  was  the  survivor,  upon  trust 
in  the  first  place  to  sell  fen:  payment  of  certain  debts,  which  for 
anything  that  I  know  may  still  be  undischarged,  and  the  dis- 
charge of  which  is  not,  as  I  am  aware,  suggested.  Subject  to 
that  trust,  Mrs.  Salisbury  was  equitable  tenant  for  life,  with  re- 
mainder to  her  children  in  such  shares  as  she  should  appoint, 
with  remainder  in  default  of  appointment,  to  her  children  in 
strict  settlement,  with  remainders  over.  Mr.  Webb  died  in  1814. 
Mrs.  Salisbury  was  entrusted  by  the  trustees  very  much  with 
the  administration  (m  respect  of  such  matters  as  she  could  pro- 
perly administer)  of  the  affairs  relating  to  the  estate.  She  was 
allowed  to  be  in  an  active  position  as  to  these  trusts,  and  as  ten- 
ant f<x  life  she  was  in  possession  of  the  estate.    Whether 

'  [1]  Oerman  t.  Maehin,  6  Paige  992.  Withy  y.  CottU,  1  Sim.  &  Stn.  174. 
HeUkmm  r.  LtmgUy,  1  Yo.  Sl  CoIL  G.  C.  179.  Pickering  ▼.  The  Bi»h9p  of  Ely^ 
poit,  S49, 67. 
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the  trast  reposed  in  her  was  so  great  as  to  make  her  in 
[*66]  ^effect  an  agent  of  the  trustees  for  selling  the  property  I 
do  not  say ;  but  being  thus  in  the  active  execution  of  the 
trust  and  in  the  enjoyment  of  the  property,  she  entered  into  a 
contract  for  sale,  which,  from  the  course  that  the  cause  has 
taken,  I  must  consider  as  beneficial  to  the  estate.  In  the  con- 
tract, whether  through  inadvertence  or  otherwise  (and  as  this 
record  is  constituted  it  is  not  material  to  consider  how  it  happen- 
ed,) she  is  treated  as  tenant  in  fee :  abstracts  are  delivered,  and 
as  early  as  August,  1839,  it  appeared  from  the  instruments  set 
out  in  the  abstract  that  the  estate  was  subject  to  the  uses  and 
trusts  created  by  the  will  and  codicil  of  her  father,  uses  and 
trusts  subversive  at  once  of  the  notion  tliat  she  was  or  could  be 
tenant  in  fee,  and  showing  her  interest  and  those  of  others  in  the 
estate  to  be  such  as  already  mentioned.  This  being  doae  in 
August,  1839,  does  the  purchaser  reject  the  purchase  ?  Does  he 
say  that  he  has  been  deceived  and  will  proceed  no  further  in  the 
matter  ?  Whether  he  could  have  said  so  effectually  it  is  not 
material  to  consider.  He  does  not  say  so.  On  the  contrary  the 
abstracts  were  laid  before  counsel,  and  very  many  objections  to 
the  title,  more  or  less  tenable,  more  or  less  weighty,  were  sugges- 
ted by  the  able  and  distinguished  conveyancer  whose  assistance 
the  purchaser  had  on  this  occasion.  A  correspondence  then  goes 
on  for  several  months  between  the  parties,  and  as  late  as  the 
31st  of  July,  1840,  a  letter  is  written  by  the  purchaser's  solicitor, 
explaining  why  matters  had  not  gone  on  more  promptly  on  his 
part,  but  stating  that  further  papers  would  be  immediately  laid 
before  the  purchaser's  coimsel.  This  occurred  on  the  eve  of  the 
long  vacation.  From  some  unexplained  reason,  it  appears,  that, 
towards  the  end  of  the  long  vacation,  on  the  6th  of  October, 
without  any  apparent  grounds  for  so  doing,  the  purchaser  rejects 
the  title ;  the  papers,  as  far  as  I  can  leam,  not  having  been  laid 
before  his  counsel,  according  to  the  promise  or  statement  contain- 
ed in  the  letter  of  the  31st  July.  This  leads  to  the 
[•66]  ^filing  of  the  bill  on  the  23rd  January  following.  Before, 
however,  the  bill  was  filed,  in  the  most  formal  manner 
consents  were  obtained  from  the  persons  whose  consents  were 
necessary  to  meet  the  requisitions  of  Mr.  Hodgkin.    It  does  not 
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appear  &at  all  these  consents  were  communicated  to  the  pur- 
chaser. That  of  Lord  Malmesbury  appears  not  to  have  been  so, 
but  no  difficulty  seems  to  have  been  su^ested  on  that  account 
In  this  state  of  things  I  am  asked,  on  the  ground  of  want  of 
mutuality,  to  say  that  the  plaintiff  is  not  *en titled  to  any  relief. 
I  should  be  trampling  on  all  principle  and  authority,  if  I  were 
to  accede  to  such  an  argument  Even  if  the  rule  of  mutuality, 
as  it  has  been  called,  could  be  carried  so  far  as  it  has  been  at- 
tempted to  be  carried  in  a  case  of  this  description,  which  I  do 
not  say,  still  the  conduct  of  the  purchaser  has  been  amply  suffi- 
cient to  exclude  him  from  the  benefit  of  any  such  argument 
With  full  notice  of  the  state  of  the  title,  he  pursues  the  investi- 
gation of  it,  and  obtains  the  fulfilment  of  a  requisition  made  by 
himself,  and  founded  on  the  very  state  of  the  title.[2]  In  my 
opinion,  therefore,  to  relieve  him  from  the  contract  would,  as  I 
have  already  said,  be  contrary  to  all  principle  and  authority,  and 
descreditable  to  a  court  of  justice.  The  only  question  that  could 
be  raised  in  my  mind  with  any  chance  of  success  is,  the  ques- 
tion of  the  delay  that  has  occurred  in  completing  the  title,  not 
with  reference  to  this  point  alone,  but  also  to  other  matter. 
Having  regard  however  to  the  correspondence,  and  to  the  state 
of  the  pleadings,  which  do  not  suggest  this  difficulty,  I  appre- 
hend that  point  also  is  not  a  bar  to  the  plaintiff's  title  to  relief. 
This  appears  to  me  therefore  still,  as  it  has  appeared  from  the 
first  moment  I  was  apprised  of  the  facts,  a  case  substantially 
clear  of  all  difficulty,  subject  only  to  die  question,  whether  it  was 

[9]  EytUm  v.  Smondt,  1  Y.  &  Coll.  C.  C.  608.  In  Hoggart  ▼.  Scott,  1  Rubb. 
Sb  M.  293,  as  reported,  Taml  500,  504,  Leach,  M.  R.  said  ;  "Those  Tendon  hay- 
ing acquired  the  legal  authority  before  the  hearing  of  this  suit,  there  is  no  objection 
to  a  deene  for  specific  performance.  The  defendant  might  haTe  retired  from  the  con- 
tiaet  on  the  discovery  of  the  defect  in  the  vendor's  title  ;  but  he  did  not  do  so ;  he 
acquiesced  in  those  proceedmgs  which  were  necessary  to  clothe  the  plaintiflb  with  the 
ligal  title,  and  there  is  no  evidence  that  reasonable  diligence  was  not  used  in  the  Mas- 
lei's  ofBoe  **  A  paichaser  cannot,  owing  merely  to  the  delay  of  the  vendor  in  com- 
idyiag  with  his  requisitions,  determine  the  contract  without  notice,  or  bring  an  action 
tot  his  deposit  before  the  termination  of  his  notice,  where  time  was  not  originaUy  of 
Ifae  essence  of  the  contract :  but  whether  he  can  do  so  after  the  expiration  of  notice, 
vheie  time  has  not  bean  made  of  the  essence  of  the  contract,  or  being  of  the  essenoe 
of  the  esntiact,  has  been  waived,  depends  upon  the  conduct  of  the  vendor  after  notice. 
Wo9d  T.  Jfocte,  5  Haie,  156. 
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not  safer  to  bring  the  parties  who  are  made  defendants  to  the 
supplemental  bill  before  the  court     That  they  were 

[•67]  necessary  parties  I  do  not  say,  nor  is  there  any  •occasion 
to  decide ;  here  they  are  at  present,  and,  being  here,  I 

shall  take  the  consent  and  undertaking  which  it  appears  they 

have  been  and  are  willing  to  give.[l]    Therefore — 

'  Thb  defendants  to  the  supplemental  bill  consenting  to  confirm  and  giro  effect  to 
the  contract,  and  to  do  all  such  acts  as  may  be  necessary  to  giye  effect  to  it,  and  the 
counsel  for  Mrs.  Bomaby  not  objecting  to  the  decree,  refer  it  to  the  Master  to  in- 
quire and  state  whether  the  plaintiff  with  the  concurrence  of  the  defendants,  or  any 
and  which  of  them,  can  make  a  good  title  according  to  the  contract,  and  if  so, 
when  that  good  title  was  first  shown.  Liberty  to  state  special  circumstances.  Re- 
serve the  question  of  costs.    Let  the  decree  be  drawn  up  in  both  suits. 


Morton  v.  Tewart. 


1843:  Dee.  16th. 

A  perM>n  who  occupied  a  large  farm  as  tenant  under  a  lease,  fell  into  difficultieea&d 
surrendered  his  lease  to  his  landlord.  The  tenant  had  by  means  of  his  private 
expenditure  increased  the  value  of  the  property  by  about  the  rate  of  JCIOO  per 
annum.  The  brother  of  the  tenant's  wife  then  applied  to  the  landlord  to  become 
tenant  of  the  farm  for  the  residue  of  the  term,  at  the  rent  and  under  the  covenants 
comprised  in  the  surrendered  lease.  This  a|^lication  was  made  by  letter,  m  which 
the  writer  stated  it  to  be  bb  wish  to  be  of  use  to  his  unfortunate  sister  and  her 
young  family,  and  spoke  of  his  disinterested  motives.  The  application  was  acceded 
to  by  the  landlord  with  the  sole  view,  as  he  stated  in  his  evidence,  of  benefiting 
the  sister  and  her  family.  By  a  subsequent  arrangement,  it  was  agreed  that  a 
third  person  should  be  joined  as  lessee  with  the  brother,  who  should  manage  the 


[i]  The  general  rule  is,  though  subject  to  many  qualifications,  that  a  vendor 
a  bill  for  a  specific  performance,  is  entitled  to  a  decree  in  his  favor,  if  he  can  make 
a  good  title  to  the  purchaser  at  or  before  the  time  of  the  decree.  Hepburn  v.  X>iifi* 
lop,  1  Wheat  179.  The  Reformed  Protestant  Dutch  Church  v.  Matt,  7  Paige  77. 
Baldwin  v.  Salter,  8  Paige  474.  Hoggart  v.  Scott,  1  Russ.  &  M.  393.  S.  C. 
Tamb.  500.  Egerton  v.  Jonee,  1  Russ.  Sl  M.  694.  Pwtman  v.  Mill,  Id.  G9& 
Coeter  v.  Turner,  Id.  311.  Bewnet  v.  Reee,  1  Keen,  408.  Sidehotham  v.  Barring* 
ton,  4  Beav.  1 10.  Dolby  v.  PuUen,  3  ^m.  39.  Chamberlain  v.  Lee,  10  Sim.  444, 
50.  Eyaton  v.  Symonde,  1  Yo.  &.  CoU.  C.  C.  608.  3  Story's  Eq.  §  777.  Seymmn' 
V.  Delaney,  3  Cowen,  446.  Hepburn  v.  Auld,  5  Cranoh,  363.  Woodeoek  v.  Ben* 
net,  1  Cowen  711. 
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Inilk  of  the  property,  and  give  the  brother  552.  per  annum  for  his  occupation,  the 
bcvther  nnderietting  the  residao  of  the  property.  In  his  letters  respecting  this 
anangement  the  brother  expressed  himself  as  having  taken  the  farms  with  no  selfish 
molhres,  bat  from  a  wish  to  assist  his  sister  and  her  unfortunate  family.  This 
arrangement  was  acted  upon  until  the  brother's  death ;  the  brother  for  some  years 
leeeiving  the  552.  (which  was  secured  to  him  by  the  bond  of  his  co-lessee)  and  un- 
derietting  the  residue  of  the  premises  at  45Z.  per  annum  i^^HM^  that,  by  means 
of  the  letten  (which  the  Court  considered  to  be  a  sufficient  manifestation  in  writing 
within  the  Statute  of  Frauds,)  aided  by  parol  evidence  of  the  circumstances  under 
which  they  were  written,  a  trust  was  created  of  the  annual  sums  of  55/.  and  452. 
in  favor  of  the  sister  and  her  children,  and  (the  husband  wai^i^  all  interest 
therein)  that  the  sister  and  her  children  took  as  jomt-tenants. 

For  several  years  previously  and  up  to  the  year  1827,  the  de- 
fendant Henry  Morton  occupied  certain  farms  called  the  Kilham 
estate,  as  tenant  to  the  Earl  of  Tankerville,  under  a  lease  of 
which  several  years  were  unexpired  in  the  year  1827,  at  the 
yearly  rent  of  £1400.  In  the  course  of  his  tenancy  he  laid  out 
considerable  sums  of  money  upon  the  premises ;  particularly  a 
sum  of  £2000,  which  was  expended  on  the  premises  shortly  be- 
fore the  surrender  of  the  lease  as  after  mentioned. 

*In  the  early  part  of  June,  1827,  Morton  had  fallen  [*68] 
into  pecuniary  difficulties,  and  on  or  about  the  11th  of 
June,  1827,  he  executed  a  general  assignment  of  his  effects  for 
the  benefit  of  his  creditors,  which  however  did  not  include  his 
interest  in  the  lease  held  by  him  under  Lord  Tankerville,  inas- 
much as  that  case  contained  a  clause  of  forfeiture  on  assignment 
without  the  consent  of  the  lessor,  and  Lord  Tankerville  refused 
to  permit  such  assignment  to  be  made.  About  the  same  time 
therefore  at  which  the  general  assignment  was  made,  the  lease 
was  duly  surrendered  to  Lord  Tankerville. 

In  the  month  of  October,  1827,  Mr.  John  Langhom,  the  agent 
of  Lord  Tankerville,  advertised  the  premises  to  be  let,  where- 
upon Matthew  Culley,  who  was  the  brother  of  Mrs.  Morton,  the 
wife  of  the  defendant  Henry  Morton,  wrote  a  letter  to  Mr.  Lang- 
hom dated  flie  24th  of  October,  1827,  a  part  of  which  was  as 
follows: — 

"My  dear  Sir, — I  am  at  present  engaged  in  an  inquiry  to  as- 
certain whether  I  can  take  Mr.  Morton's  whole  concern  upon 
myself^  but  I  must  confess  to  you  in  candor,  that  so  far  as  I  can 
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at  present  judge,  I  cannot  do  so.  Mr.  Grey  tells  me  you  are 
about  to  advertise  Kilham,  and  I  dare  scarcely  ask  you  to  sus- 
pend it  for  a  few  weeks." 

In  answer  to  this  letter,  CuUey  received  a  letter  from  Lang- 
horn  to  the  effect  that  it  was  impossible  to  delay  advertising  the 
premises  to  be  let ;  Culley  accordingly  wrote  another  letter  to 
Langhom  dated  the  5th  of  November,  1827,  which  was  as  fol- 
lows : — 

"  My  dear  Sir, — I  duly  received  your  sensible  reply  to  my  ap- 
plication for  a  delay  in  the  advertising  of  Kilham.  I  am  per- 
fectly satisfied  that  yours  was  the  correct  view  of  the  subject 
As  it  is  my  wish  to  be  of  use  to  my  unfortunate  sister  and  her 

young  family,  I  am  tempted  to  risk  requesting  a  great 
[•69]    favor  of  Lord  Tankerville  ;  viz.  to  take  *me  as  tenant  of 

Kilham  on  the  present  conditions  for  the  remainder  of 
the  lease,  with  a  power  to  sublet.  I  am  aware  I  have  no  claim 
to  such  a  favor  from  Lord  Tankerville,  except  that  arising  be- 
twixt a  very  old  tenant  and  landlord.  Will  you  have  the  good- 
ness to  make  this  request  known  to  Lord  Tankerville  with  as 
little  delay  as  possible,  and  to  explain  my  object  to  his  Lordship, 
as  he  must  be  ignorant  (^  my  disinterested  motives.  I  am, 
&c." 

Immediately  after  the  receipt  of  this  letter,  Langhom  commu- 
nicated the  contents  to  Lord  Tankerville,  who  in  reply  wrote  a 
letter  to  Langhom  dated  the  15th  November,  which  was  as  fol- 
lows : — 

"  Dear  Sir, — ^I  return  you  in  this  and  another  cover  the  three 
letters  as  you  desire.  I  cannot  consent  to  give  the  power  of  sub- 
letting Kilham,  but  if  Mr.  Culley  is  desirous  of  taking  it,  placmg 
himself  in  the  shoes  of  Mr.  Morton,  with  the  view,  as  he  states, 
of  benefiting  Mr.  Morton's  family  and  becoming  himself  my  ten- 
ant, I  will  not  object  We  let  the  farm  to  Mr.  Mort<m  at  a  time 
when  we  thought  we  could  make  more  of  it,  because  he  was 
an  old  tenant,  and  we  knew  him  to  be  an  excellent  cultivator. 
Now  that  the  farm  is  thrown  on  our  hands  at  a  less  favorable 
period,  I  have  a  right  to  look  for  my  compensation  in  the  chance 
of  what  I  may  be  able  to  make  of  it  on  the  return  of  more  favor- 
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able  times  now,  or  at  any  later  period.  In  allowing  Mr.  CuUey, 
therefore,  to  occupy  it  during  the  remainder  of  the  lease  on  the 
same  terms  as  Mr.  Morton,  I  am  doing,  I  believe,  all  I  could  be 
expected  to  do  for  the  benefit  of  Mr.  Morton's  assignees  in  respect 
of  the  money  laid  out,  without  giving  them  also  the  benefit  of 
the  speculation  in  case  of  more  profitable  times.  It  is  not  ne- 
cessary, perhaps,  to  enter  into  this  explanation  with  Mr.  Culley, 
though  I  should  like  that  he  should  be  satisfied  with  the 
justice  of  'what  I  propose ;  and  this  appears  to  me  the  [VO] 
fair  view  of  the  question — Yours,  <fcc.      Tankerville." 

The  material  contents  of  this  letter  having  been  communicated 
to  Culley,  he  agreed  to  become  tenant  of  the  premises  upon  the 
terms  of  it,  without  a  power  of  subletting,  and  accordingly  a  mem- 
orandum of  agreement,  founded  on  that  letter,  was  on  the  17th 
November  entered  into  between  Langhom,  on  the  part  of  Lord 
Tankerville,  of  the  one  part,  and  Culley  of  the  other  part. 

In  the  early  part  of  the  month  of  March,  1828,  Culley  entered 
into  an  arrangement  with  Hugh  Boag  of  Yetlington  in  the  coun- 
ty of  Northumberland,  farmer,  the  nature  of  which  will  be  seen 
from  the  following  letter  dated  the  6th  of  March,  1828,  from  Cul- 
ley to  Langhom. 

"  Dear  Sir, — ^I  beg  to  inform  you  that  I  have  made  an  arrange- 
ment with  Mr.  Hugh  Boag  of  Yetlington  which  would  relieve  me 
from  the  trouble  of  managing  Kilham.  He  is  a  wealthy  and 
most  respectable  young  man,  he  will  allow  me  £100  per  annum 
in  consideration  of  the  capital  expended  by  Mr.  Morton,  provided 
that  Lord  Tankerville  will  do  as  the  late  Lord  Tankerville  did 
with  regard  to  Dawson  and  myself  at  Wark,  viz.  grant  us  a  joint 
lease  and  leave  us  to  make  our  private  arrangements.  This  still 
holds  me  jointly  or  separately  responsible  to  Lord  Tankerville. 
In  the  difierent  situations  in  which  Lord  Tankerville  and  myself 
are  placed,  it  is  not  very  probable  that  I  may  have  an  opportu- 
nity of  returning  so  great  a  kindness.  I  do  not,  however,  feel  in- 
clined to  rest  satisfied  with  the  dictum  of  some  moralist  who  says 
that  to  feel  gratitude  is  to  pay  it.  I  should  prefer  a  practical  mo- 
rality.   I  set  out  for  Sutherland  this  day  and  shall  be  absent 

nearly  three  weeks.    I  am,  &c." 
Vol.  II.  9 
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Shortly  after  the  receipt  of  this  letter,  Mr.  Langhom  commu- 
nicated its  contents  to  Lord  Tanfcerville,  who  replied  by 
[Vl]  letter  dated  the  18th  March  to  the  effect  that,  though  *he 
was  generally  averse  to  the  plan  of  subletting,  yet  in  this 
instance  he  was  disposed  to  give  way  to  Mr.  CuUey  for  the  bene- 
fit of  Mr.  Morton's  family,  it  being  understood  that  Mr.  CuUey's 
security  should  continue,  and  due  provision  should  be  made  for 
the  proper  cultivation  of  tlie  estate. 

It  being  afterwards  proposed  on  behalf  of  Lord  Tankerville 
that  a  clause  should  be  introduced  into  the  lease  binding  Mr. 
CuUey  to  lay  out  an  additional  sum  in  improvements  on  the  prem- 
ises, Mr.  CuUey  wrote  to  Lord  Tankerville  a  letter  dated  the  4th 
May,  1828,  which  was  in  part  as  follows : — "  It  was  stated  to 
your  lordship  that  my  inducements  in  taking  these  farms  arose 
from  no  selfish  motives  or  personal  interest,  but  from  a  wish  to 
assist  my  sister  and  her  unfortimate  family,  and  I  felt  that  I  had 
justice  also  on  my  side,  as  Mr.  Morton  had  expended  between 
£2000  and  £3000  on  these  grounds,  generally  in  fixed  and  per- 
manent improvements.  Had,  however,  the  trustees  continued  the 
.lease,  this  expenditure  could  not  have  benefited  your  lordship 
during  that  period :  I  therefore  conjectured  that  seeing  it  in  this 
point  of  view  your  lordship  would  be  induced  to  allow  me  to  re- 
ceive the  interest  of  this  money  so  expended  during  the  residue 
of  Mr.  Morton's  lease.  I  therefore  entered  into  a  written  agree- 
ment with  your  agent  to  have  the  farm  precisely  on  Mr.  Morton's 
terms.  On  talking  matters  over  with  him,  I  willingly  agreed 
to  alter  the  rotation  from  Mr.  Morton's  system  of  only  one  year 
in  grass  to  two,  as  better  adapted  to  such  soils.  I  also  consented, 
&c.  (fcc.  I  am  promised  but  £100  per  annum,  which  is  not  a 
business  retum  for  £2000  sunk,  &c.  I  do  not  therefore  see  how 
your  lordship  can  ask  for  greater  concessions,  more  especially 
when  I  inform  your  lordship  that  I  proceeded  to  make  an  arrange- 
ment with  some  eligible  person,  which  I  have  done  upon  the 
conditions  agreed  on  between  your  agent  and  myself,  and  seem- 
ingly guaranteed  by  your  letter ;  and  the  man,  a  most  wor- 
[•72]  thy  and  active  young  *person,  had  absolutely  taken  pos- 
session by  several  acts  (sowing  grass  seeds,  hiring  ser- 
vants &c.)  before  your  lordship  made  this  claim.    It  is  quite  evi- 
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dent,  therefore,  that  if  such  conditions  are  imposed  upon  him,  I 
must  be  the  sufferer ;  because  now  he  cannot  throw  up  the  bar- 
gain, nor  can  I  enter  upon  the  farm.  Time  is  too  far  gone  for 
either  alternative.  If  these  conditions  are  imposed  upon  him,  and 
repaid  by  me,  then  I  shall  be  held  responsible  to  your  lordship 
for  sixteen  years  for  rent  and  conditions,  without  any  adequate 
remuneration  for  such  risk  to  myself  or  premium  for  such  assu- 
rance to  your  lordship,  which  is  manifestly  imjust :  neither  would 
my  unfortmiate  sister  and  her  family  receive  any  return  for  Mr. 
Morton's  expended  capital." 

In  consequence  of  this  letter,  Lord  Tankerville's  proposition 
for  additional  expenditure  on  the  property  was  abandoned,  and 
by  an  indenture  dated  the  13th  May,  1828,  between  Lord  Tan- 
kerville  of  the  one  part,  and  Matthew  Culley  and  Hugh  Boag  of 
the  other  part,  Lord  Tankerville  demised  the  Kilham  estate  to 
Culley  and  Boag,  their  executors,  &c.,  to  hold,  &c.  from  the  13th 
May,  1828,  for  the  term  of  sixteen  years,  at  the  yearly  rent  of 
£1400,  payable  by  half-yearly  payments,  and  the  additional  rent 
of  £10  an  acre  for  every  acre  of  the  premises  managed  contrary 
to  the  covenants  thereinafter  contained  on  the  part  of  the  said 
Matthew  Culley  and  Hugh  Boag,  and  subject  to  the  covenants, 
conditions,  and  agreements,  in  such  indenture  contained. 

By  an  arrangement  between  Boag  and  Culley,  Boag  paid  to 
Culley  the  annual  sum  of  £55,  instead  of  the  £100  previously 
agreed  upon,  and  gave  Culley  his  bond  for  the  punctual  payment 
of  the  £55.  The  remaining  portion  of  the  £100  was  raised  by 
means  of  an  under-lease  by  Mr.  Culley,  of  part  of  the  premises, 
called  Branston ;  Boag  being  in  receipt  of  the  rents  and  profits  of 
all  the  premises  comprised  in  the  demise  except  the  part  so  un- 
derlet 

•Culley  died  in  April,  1834,  having  by  his  will  appoint-    [*73] 
ed  Edward  Tewart  and  others  his  executors,  who  took 
possession,  and  received  the  rents  and  profits  of  that  part  of  Kil- 
ham which  was  underlet. 

The  bill  which  was  filed  by  Mrs.  Morton  against  the  execu- 
tors of  Mr.  Culley,  and  the  husband  and  children  of  Mrs.  Mor- 
ton, alleged,  that  under  the  circumstances  aforesaid,  the  inden- 
ture of  lease,  to  the  extent  of  the  interest  of  the  testator,  Matthew 
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Culley  therein,  and  the  bond  so  executed  by  Hugh  Boag,  were 
held  by  the  testator  Mathew  Culley  in  trust  for  the  plaintifT  and 
her  children  ;  and  that  the  several  sums  received  by  Culley  and 
his  executors  from  Hugh  Boag,  and  the  rents  of  the  premises 
called  Branston,  belonged  to  the  plaintiff  and  her  children,  but 
that  neither  Culley  nor  his  executors  had  so  applied  the  same, 
or  rendered  any  account.  And  the  bill,  after  charging  that  the 
lease  was  obtained  by  Culley  from  Lord  Tankerville,  upon  the 
express  understanding  that  it  was  to  be  held  by  him  for  the 
benefit  of  the  plaintiff  and  her  family,  prayed  that  Culley  might 
be  declared  a  trustee  as  before  mentioned,  and  that  an  account 
might  be  taken  of  the  monies  so  received ;  and  that  the  same 
might  be  paid  to  the  plaintiff,  to  her  separate  use,  to  be  applied 
for  the  benefit  of  herself  and  her  children,  or  otherwise,  as  the 
Court  might  direct;  and  that,  if  necessary,  a  deed  of  trust  might 
be  executed,  and  for  receiver,  &c. 

The  defendant  Tewart,  (who  answered  separately  from  the 
other  executors,)  by  his  answer,  insisted  that  the  circumstances 
stated  in  the  bill  did  not  raise  such  a  contract  of  trust  on  the  part 
of  Matthew  Culley  as  could  have  been  specifically  enforced 
against  him ;  and  that  the  letters  written  by  him  did  not  consti- 
tute a  valid  or  binding  declaration  of  trust  And  he  relied  on 
the  7th  section  of  the  Statute  of  Frauds. 

The  cause  now  came  on  for  hearing. 

The  plaintiff  proved,  by  the  evidence  of  Mr.  Langhom, 
[*74]  *that  the  premises,  when  advertised  to  let,  were,  by 
reason  of  the  improvements  made  on  them  by  Henry 
Morton,  worth  more  than  the  yearly  rent  of  £1400,  the  addition- 
al worth  being,  in  the  deponent's  estimation,  about  £100  per 
annum.  The  same  witness  deposed  to  the  affectionate  terms  on 
which  the  plaintiff  lived  with  her  brother,  and  his  frequent  de- 
clarations of  being  desirous  to  become  tenant  of  the  farm,  solely 
with  a  view  of  applying  the  profits  to  the  maintenance  of  his 
sister  and  her  family.  The  plaintiff  also  read  the  evidence  of 
Lord  Tankerville,  who  stated  that  he  let  the  farm  to  Mr.  Culley 
at  the  rate  of  £1400  per  anmrni^  which  was  a  less  sum  than  he 
might  have  obtained  for  it,  solely  in  consideration  of  the  profits 
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being  applied  by  Mr.  Culley  for  the  benefit  of  his  sister  and  her 
children. 

In  further  support  of  the  plaintiff's  case,  Mr.  CuUey's  ledger 
was  put  in,  containing  various  entries  in  his  own  handwriting 
as  to  the  Kilham  estate.  Amongs};  these  was  the  following  en- 
try to  the  credit  of  Mrs.  Morton : — "  1828,  to  a  half-year's  rent  of 
Blanston,  November  lOth,  221.  10*." 

It  was  admitted  that,  during  the  time  of  the  correspondence 
before  stated,  the  plaintiff  had  five  children,  all  of  whom  were 
under  age.    They  were  made  defendants  in  this  suit 

Mr.  Hussell  and  Mr.  Hall,  for  the  plaintiff. — ^Assume  that  this 
is  a  case  in  which  the  Statute  of  Frauds  applies.  In  October, 
1827,  the  parties  were  in  this  situation.  The  plaintiff  and  her 
children  had  no  legal  claim  on  Lord  Tankerville,  but  a  large 
sum  of  money  had  been  expended  by  Morton  upon  the  farm. 
Culley  appUes  to  Lord  Tankerville  not  to  acquire  any  benefit 
for  himself,  but  to  benefit  his  sister's  family ;  and  Lord  Tanker- 
ville's  agent  establishes  that  the  agreement  was  entered  into 
with  Mr.  Culley  solely  on  the  faith  of  these  representa- 
tions, and  Lord  Tankerville  *says  he  would  not  have  [*75J 
granted  the  lease  on  any  other  terms.  If  a  person  induces 
another  to  give  him  an  interest  in  property  in  consideration  of  a 
benefit  arising  to  a  thifS  person,  it  would  be  a  fraud  in  the  donee 
to  apply  the  property  to  his  own  use.  We  do  not  seek  to  enforce 
a  voluntary  tnist  against  CuUey's  land,  but  a  trust  founded  on  a 
pecuniary  consideration :  Dundas  v.  Dutens,{a)  There  is  evi- 
dence in  writing  of  the  tnist  under  CuUey's  own  hand.  First, 
there  is  the  application  which  he  makes  with  a  view  to  relieve 
"  his  unfortunate  sister  and  her  family."  Then  after  the  agree- 
ment is  signed,  there  is  the  letter  of  the  6th  March,  which  states 
the  consideration,  viz.  £100  per  annum  in  consideration  of  the 
capital  expended  on  the  farm  by  Morton.  Then  there  is  the 
letter  of  May,  in  which  he  states  to  Lord  Tankerville  that  his  in- 
ducement for  taking  the  farm  arose  not  from  any  selfish  motives, 
&c.  These  documents  may  not  alone  be  sufiicicnt  to  establish 
the  trust,  but  they  are  so  when  taken  with  the  other  evidence 

(a)  3  Cox,  235. 
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in  the  cause:  Cripps  v.  JeeJl^a)  [The  Vice-Chancellor. — ^The 
other  evidence  may  be  of  this  value — namely,  to  give  credit  to 
the  doctmients,  and  to  show  that  they  were  not  voluntary  docu- 
ments, but  enforceable :  Gardner  v.  Rowe^{b)  MUner  v.  Single- 
t(m.{c)] 

Mr.  Craigj  for  the  plaintiffs   Henry   Morton  and  the  chil- 
dren, admitted  on  the  part  of  Henry  Morton  that  the 
[  V6]    *trust,  if  estabhshed,  was  for  the  separate  use  of  the  plain- 
tiff during  his  life. 

Mr.  Wigram  and  Mr.  ColviUe,  for  the  defendant  TewarL — 
The  intention  of  the  parties  was  that  Mr.  Culley  should  be 
dominus  of  the  boimty.  Culley  was  to  have  an  inducement  to 
do  something  for  Mrs.  Morton  and  her  family.  Is  there  anything 
in  the  docmnents  which  binds  Culley  to  employ  the  whole  rents 
and  profits  for  his  sister's  benefit  ?  And  from  what  time  did  the 
supposed  trust  arise  ?  What  is  there  in  these  letters  to  show  a 
trust  constituted  and  executed  (for  it  must  be  that)  for  the  sister 
and  her  family?  It  was  mere  charity  and  benevolence  in  Lord 
Tankerville  to  increase  Mr.  CuUey's  means  of  benefiting  his 
sister.  The  case  on  the  other  side  mainly  depends  on  the  words 
"no  selfish  motive  or  personal  interes^"  &c.  But,  on  those 
words,  could  the  sister  call  on  Culley  for  every  portion  of  the 
rents?  Besides,  there  is  nothing  which  shows  with  certainty 
to  whom  he  was  to  account    The  precise  terms  of  the  trust 

(a)  4  Bro.  C.  C.  473.  (b)  5  Ron.  25& 

{d)  Not  reported.  In  this  case  Singleton  had  obtained  a  lease  from  the  Dean  and 
Chapter  of  York.  Mihier  alleged  that  he  had  obtained  it  under  a  secret  trust  for  him- 
self. Singleton  denied  the  imputed  trust,  and  said  that  he  took  the  lease  in  his  own 
name  and  refused  to  give  Milner  the  benefit  of  it  except  upon  his  own  terms,  which 
Milner  refused.  Milner  then  filed  his  bill  to  establish  the  alleged  agency  of 
Singleton  for  him.  The  Vice-Chancellor  of  England  in  the  first  instance,  and  after- 
wards Lord  Cottenhamt  C,  directed  issues  to  try  the  fact  of  agency,  and  directed 
both  the  plamtiff  and  defendant  to  be  confronted  before  a  jury.[3]  The  issues  were 
tried  at  York,  in  March,  1841,  when  a  verdict  was  found  on  e^ch  issue  for  Milner. 


[3]  As  to  permitting  parties  to  be  examined  on  the  trial  of  an  issue,  tee  Parker  ▼• 
MorrelU  3  PhUlips  453. 
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shoidd  appear  in  writing:  Forster  v.  Hale.{a)    Lastly,  the 
plaintiff  is  bound  by  lapse  of  time. 

Mr.  Purvis  and  Mr.  ToUer,  for  the  other  executors. 

Mr.  Russellj  in  reply. 

The  following  cases  were  also  mentioned :  Chambers  v. 
WaJtersJlp)  Colyear  v.  Countess  of  MulgTave,{cy  WhecUley  v. 
Piirr,(d)  Ex  parte  Pye,{e)  Meek  v.  Ketilewell{f) 

The  Vice-Chancellor. — The  question  of  the  applicability 
of  the  Statute  of  Frauds  to  an  interest  such  as  that  claimed  by 
the  plaintiff,  is  one  that  I  need  not  decide,  and  oi}e  that  I 
desire  not  to  be  understood  as  deciding ;  because,  *in  my  [VZ] 
judgment,  Mr.  CuUey's  letters  which  are  in  evidence — 
letters  bearing  his  signature — satisfy  the  requisitions  of  the 
statute,  if  the  statute  applies.  In  that  view  of  the  case,  the  rest 
of  the  evidence  must  be  considered  as  received  for  the  legitimate 
purpose  of  showing  the  position  in  which  Mr.  CuUey  stood  when 
he  wrote  them,  the  circumstances  by  which  to  his  knowledge  he 
was  then  surrounded,  and  the  degree  of  weight  and  credit  which, 
independently  of  any  question  of  construction,  may  belong  to 
those  letters. 

It  appears  that  Mr.  Morton,  who  had  married  Mr.  CuUey's 
sister,  was  the  tenant  of  a  large  farm  at  as  high  a  rent  as  £1400 
a  year,  imder  Lord  Tankerville.  He  held  by  a  lease,  of  which 
more  than  twelve  or  fourteen  years  were  unexpired.  He  had 
made  a  large  expenditure  upon  the  farm,  in  respect  of  which  ex- 
penditure it  appears  to  be  agreed  on  all  hands  he  had  not  held 
the  farm  long  enough  to  remunerate  himself,  but  the  remunera- 
tion in  respect  of  which  he  might  reasonably  expect  to  derive 
during  the  residue  of  his  term.  * 

He  fell  into  difficulties.  His  property  appears  to  have  been 
assigned  to  trustees  for  the  benefit  of  his  creditors ;  but  the  farm 

(a)3VM696.  (6)  Ca.  t  Brong.  9 1.  (e)  3  Keen,  81. 

(4  1  KeeDi  551.  (e)  18  Ves.  140.  (/)  1  Hare,  464. 
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was  not  capable  of  being  assigned,  as  I  collect,  without  the  con* 
sent  of  Lord  Tankerville,  whose  steward  would  naturally  look 
with  particularity  as  to  the  mode  in  which  so  important  a  farm 
should  be  occupied ;  nor  were  the  trustees  of  his  estate  for  the 
benefit  of  his  creditors  willing  to  undertake  the  responsibility 
and  risk  of  such  an  occupation.  In  substance,  therefore^  the 
farm  was  of  necessity  relinquished  to  Lord  Tankerville.  The 
steward  of  the  estate,  in  the  execution  of  his  duty,  took  means 
for  re-letting  the  farm.  This,  of  course,  was  a  great  loss  to  Mr. 
Morton's  estate,  and  the  heavier  under  the  circumstances  of  em- 
barrassment in  which  he  was  placed.  Lord  Tankerville  how- 
ever, though  thinking  it  necessary  that  the  farm  should  be 
[*78]  re-let,  yet  with  those  feelings,  the  general  *prevalence  of 
which  between  a  great  landed  proprietor  and  his  tenants 
is  one  of  the  happy  distinctions  of  this  country,  was  desirous,  if 
possible,  not  to  avail  himself  of  Morton's  expenditure,  but  to  let 
his  family  have  the  benefit  of  it. 

Mr.  CuUey,  a  considerable  tenant  of  Lord  Tankerville,  and  ap- 
parently a  most  respectable  person,  was  the  brother  of  Mrs.  Mor- 
ton, and  naturally  interested  for  his  sister  and  her  children.  It 
appears  that  at  that  time  Mrs,  Morton  had  several  children,  all 
of  whom  were  under  age,  and  was  placed,  as  might  be  expected, 
in  a  position  of  considerable  distress.  Mr.  CuUey,  therefore, 
conmienced  a  correspondence  with  Mr.  Langhom,  (Lord  Tank- 
erville's  steward,)  with  a  view  of  taking  the  farm  himself  for  the 
purpose  of  assisting  his  sister  and  her  family. 

This  proposal  was  received  favorably  by  Lord  Tankerville, 
and  negotiations  were  entered  into,  which  were  unavoidable, 
considering  the  nature  and  extent  of  the  property,  and  ultimate- 
ly it  was  arranged  that  Mr.  Culley  should  be  considered  as  the 
tenant  To  relieve  himself,  however,  to  a  certain  extent  from 
the  fatigue  and  anxiety  of  the  management  of  the  farm,  Mr. 
Culley  associated  himself  with  a  young  farmer  of  respectability 
of  the  name  of  Boag,  who  it  appears  was  to  occupy  the  bulk  of 
the  farm  at  his  own  risk,  and  for  his  own  profit,  rendering  year- 
ly rent  in  respect  of  it  to  Mr.  Culley,  who  was  to  be  treated  as 
the  owner,  as  far  as  there  could  be  ownership  under  a  lease,  of 
the  residue  of  the  farm ;  provided  that,  if  Mr.  Boag  himself  oc- 
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cupied  that  portion  of  the  fann,  he  was  to  pay  Mr.  CuUey  a  rent 
for  it ;  80  that,  in  effect  and  substance,  the  arrangement  made 
was  this — ^that  Mr.  Boag  should  have  the  benefit  of  the  lease, 
make  all  he  could  of  it  at  his  own  risk,  and  give  to  Mr.  Culley 
benefits  out  of  it  to  the  extent  of  about  £100  a-year ;  and  the 
question,  whether  these  benefits  were  taken  by  Mr.  Culley 
•for  his  own  benefit,  to  be  used  by  himself  at  his  own  [*79] 
arbitrary  discretion,  or  were  taken  by  him  as  a  trustee  for 
Mrs.  Morton  and  her  family — is  the  question  in  the  cause. 

The  letters  appear  to  me  to  afford  sufficient  evidence  of  a  trust ; 
and,  as  I  said  before,  the  other  circumstances  are  to  be  taken 
into  consideration,  only  for  the  purpose  and  to  the  extent  which 
I  have  mentioned. 

It  is  plain  that  the  accepting  Mr.  Culley  as  a  tenant,  and  the 
agreeing  to  a  certain  mode  of  arranging  that  tenancy,  were  not 
originally  very  acceptable  to  Lord  Tankerville,  or  consistent  with 
the  ordinary  mode  of  management  adopted  on  his  estates.  Lord 
Tankerville's  wish,  however,  was  to  benefit  the  family  of  the 
late  tenant,  whose  money  had  improved  the  farm.  The  farm 
was  accordingly  let  to  Mr.  CuUey  at  £1400  a-year,  the  ssone  rent 
that  Mr.  Morton  paid,  though  it  is  agreed  on  all  hands  that  it 
was  worth  considerably  more  than  that  rent,  having  been  render- 
ed worth  more  by  Mr.  Morton^s  expenditure.  Those  were  Lord 
Tankerville's  view  and  motives ;  we  know,  from  his  own  evi- 
dence, that  Lord  Tankerville  would  not  have  thus  acted  except 
with  the  view  of  benefiting  Mrs.  Morton  and  her  family. 

Now,  the  same  views  are  expressed  in  the  letters  of  Mr.  Culley 
himself;  they  are  not  formally  or  technically  written  letters, 
which  it  is  not  likely  they  would  have  been,  but  they  are  the  let- 
ters of  a  sensible  man,  and  a  man  of  business,  and  a  kind  relative. 

From  the  language  of  those  letters,  you  may  collect  that  he 
had  no  selfish  object  in  taking  the  farm ;  that  he  did  not  look 
to  his  own  personal  benefit,  but  that  his  views  were  to  assist  his 
sister  and  her  family. 

Now,  it  is  said  that  I  am  to  consider  those  expressions  as  in- 
dicative not  of  anything  that  was  to  bind  him,  but  as  indicative 
merely  of  this — ^that  his  means  of  charity  were  to  be 
increased ;  that  the  matter  was  to  be  left  not  *only  to  his    [^80] 

yoL.iL  "  10 
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own  arbitrary  will  and  discretion,  (which  probably  might  have 
been  trusted,)  but  to  the  arbitrary  will  and  discretion  of  those 
who  might  come  after  him.  Mr.  Culley  was  much  too  sensible 
a  man  not  to  be  fully  aware  of  the  imcertainty  of  human  affairs, 
and  that  such  an  arrangement  would  ensure  no  benefit  of  any 
kind  to  Mrs.  Morton  and  her  family,  but  would  probably  leave 
her  to  the  caprice,  or  at  the  mercy  of  others — a  thing  quite  con- 
trary to  the  views  and  intentions  of  Lord  Tankerville,  who,  if 
the  family  were  to  be  placed  at  the  discretion  of  any  person, 
would  naturally  have  wished  (as  they  themselves  would  have 
wished)  them  to  be  placed  at  his  discretion — at  the  discretion  of 
a  kind,  forbearing,  and  generous  landlord,  and  not  as  the  recipi- 
ents of  the  casual  and  arbitrary  bounty  of  a  relative,  whose 
views  and  intentions  might  be  changed  by  a  variety  of  circum- 
stances, and  whose  death  might  place  the  administration  of  his 
affairs  in  the  hands  of  strangers.  It  is  not  Ihy  Iks  ea  tuitch 
should  have  been  the  intention  of  the  parties. 

Verba  intentiani  debent  inservire.  I  must  construe  the  words 
of  the  documents,  but  in  so  doing  I  must  give  effect  to  the  in- 
tention and  views  of  the  parties  as  far  as  I  can.  When  I  find 
the  intention  and  views  of  the  parties  require  a  positive  trust- 
not  a  mere  claim  upon  the  feelings  and  honor  of  Mr.  Culley, 
which  might  at  any  time  be  disappointed  either  in  his  lifetime 
or  after  his  death — is  not  the  Court  required  to  hold  a  declara- 
tion of  the  absence  of  interest,  and  of  the  absence  of  selfish  mo- 
tives, and  the  fact  of  this  property  being  taken  with  a  view  to 
assist  his  sister  and  her  family — as  a  positive  declaration  that 
the  interest  thus  acquired  was  to  be  and  should  be  so  held  ?  In 
my  opinion  it  is  emphatically  a  trust-r-clearly  manifested  in 
writing,  and  signed  by  the  party.[l] 

[1]  MeFadden  y.  Jenkyns,  1  PhiUipe,  153,7,  n.  1,2  ;  S.  C.  1  Han,  458.  Baylef 
T.  Bouleott,  4  Ru88.  345.  Benhow  v.  Towtuend,  1  Myl.  6b  Cr.  506.  Meek  v. 
KettUwelt,  1  Hare,  464.  Hughe$  v.  Stubbt,  Id.  476.  A  declaration  of  trast  is 
Talid,  although  executed  after  bankruptcy  of  the  trustee  making  the  declaration. 
Cfardner  y.  Bowe,  5  Russ.  258.  *<  A  trust  need  not  be  created  by  writing,  but  it 
must  be  manifested  and  proved  by  writing.  The  nature  of  the  trust  and  the  terms 
and  conditions  of  it  must  sufficiently  appear ;  so  that  the  court  may  not  be  called  on 
to  execute  the  trust  bi  a  manner  different  from  that  intended."  Woodworth,  J. 
Whelan  v.  Whelan,  3  Cow.  580. 
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The  trust,  however,  must  be  shown  to  be  certam  in  its  nature 
and  in  its  object;  otherwise  it  must  fail.    For  whose 
benefit  such  a  trust  would  fail,  if  it  were  to  fail,  *is  a    [*81] 
question  upon  which  it  is  not  necessary  to  give  any 
epini<m. 

The  farm  at  Kilham  is  mentioned  in  the  letters,  which  and 
the  other  evidence,  legitimately  receivable,  clearly  show  what 
die  farm  at  Kilham  was.  The  subject  indeed  is  beyond  all 
question  clear,  and  the  contrary  has  not  been  contended. 

The  objects  of  the  trust  are  equally  plain.  Whether  the  true 
construction  of  the  letters  is  to  give  Mrs.  Morton  an  interest  for 
her  separate  use  it  is  not  necessary  for  me  to  decide,  and  I  give 
no  opinion  upon  it.  I  have  taken  the  consent  and  undertaking 
of  Mrs.  Morton  at  the  bar,  that  all  her  interest  shall  be  dealt  with 
and  treated  as  for  her  separate  use;  avoiding  therefore  any 
judicial  construction  upon  that  point  What  is  the  meaning  of 
the  word  <'  family  ?"  It  is  a  flexible  expression.  The  meaning 
to  be  attributed  to  it  must  depend  upon  the  circumstances  of 
each  particular  case.  A  state  of  things  may  exist  in  which  the 
Court  may  be  unable  to  put  a  construction  upon  so  large  and 
general  an  expression.  Other  cases  undoubtedly  exist  in  which 
it  is  easy  to  give  it  a  definite  and  plain  meaning.  In  this  case 
Mrs.  Morton  had  at  the  time  several  young  children  requiring 
assistance,  and  dependent  upon  their  parents  or  one  of  them : 
and  looking  at  the  whole  of  the  letters  together,  and  the  facts 
which  may  be  legitimately  regarded  upon  a  question  of  construc- 
tion and  at  those  only,  I  am  opinion  that  the  word  "  family*^ 
here  means  "  children ;"  and  that  the  trust  declared  is  for  the 
benefit  of  Mrs.  Morton  and  her  children  then  living.  Whatever 
inclination  one  might  feel  not  to  hold  that  the  mother  and  chil- 
dren took  as  joint-tenants  under  those  words,  the  law  is,  I  think, 
too  strong  to  enable  any  conjecture  as  to  any  other  possible 
meaning  that  might  have  been  present  to  the  mind  of  the  par- 
ties, to  interfere  with  the  settled  rule  of  interpretation 
upon  that  point.[2]     I  am  of  opinion   ^therefore    that    [•82] 

[2J  A  sum  of  money  was  remitted  to  England  to  be  Mcared  for  the  benefit  of  a 
manied  woman  and  her  children,  ao  that  the  same  might  not  come  to  the  hands  of 
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the  mother  and  her  children  must  be  held  to  have  taken  as 
joint-tenants. 

Dkclaki  therofore  that  all  the  benefiti  which  wen  taken  by  Mr.  CuQey  under  the 
agreement  and  leaee  or  either  of  them  were  taken  ae  tmttee  for  the  benefit  of  Mn. 
Morton  and  her  children  then  living ;  and  npon  the  coneent  of  the  hosband,  let  him 
be  excluded*  in  favor  of  the  eeparale  nae  of  the  wife,  from  all  participation  in  the 
benefit  of  the  nid  lease  and  agreement  or  either  of  them.  Let  an  account  be  taken 
of  what  Mr.  Culley  and  the  exocuton  have  received,  giving  Mr.  Culley*!  eetate  the  be- 
nefit of  all  juit  allowances. 

With  respect  to  the  arg^ument  upon  the  question  of  the  lapse 
of  time,  after  giving  it  considerable  attention,  I  do  not  think 
that  there  is  sufficient  ground  for  it 


As  to  the  word  "  family,"  eee  LUey  v.  Hey,  1  Hare,  580.    Ae  to  a  gift  of  pewm- 
■Ity  to  ▲.  and  her  duldren,  eee  De  WiUe  v.  De  WUU,  11  Sim.  4L 


Clagett  v.  Phillips. 

1842 :  Nov.  35th. 

To  entitle  confidential  eommunieationa  to  the  protection  which  ii  onfinaiily  extended 
to  them  in  a  mit,  it  is  not  necessary  thai  they  should  have  been  made  in  conleM- 
plation  of  the  suit :  it  is  snfllcient  if  they  relate  to  and  were  made  in  the  coutm  of 
the  dispute  which  is  the  subject  of  the  suit 

The  bill  prayed  a  discovery  touching  certain  matters  in  which 
the  defendants  Lawrence  Phillips,  Samuel  Phillips,  and  Eugene 
Larrieu  were  prosecuting  the  plaintiff  by  an  action  at  law,  and 
for  an  injunction  to  restrain  the  proceedings  at  law  until  an- 
swer. 

The  case  as  represented  by  the  bill  was  as  follows : — ^Rogers 
&  Gray  were  in  partnership  as  merchants  at  Richmond,  in  the 
United  States,  under  the  firm  of  Rogers  &  Gray.  Rogers  also 
carried  on  business  at  Havre,  where  he  resided,  under  the  firm 
of  Lewis  Rogers  &  Co.  The  defendant  Larrieu  was  a  merchant 
in  Paris,  and  the  defendants  L.  and  S.  Phillips  were  merchants  in 

her  husband ;  it  was  held  that  the  mother  and  children  took  as  joint-tenants.    Bu§' 
tard  T.  SaawiEtrs,  7  Beav.  93,  and  see  WOson  v.  Madditon,  post,  373. 
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London  under  the  firm  of  Jonas  PhiUips  &  Sons.  Rogers  &  Qray 
Lewis  Rogers  &  Co.  and  Larrieu,  were  for  some  years  the 
correspondents  *of  Warwick,  a  tobacco  merchant  in  Lon-  [*83] 
don.  In  1835  a  joint  adventure  was  entered  into  between 
Warwick,  Rogers  Sc  Gray,  Lewis  Rogers  &  Co.,  Larrieu  and 
Jonas  Phillips  &,  Co.,  for  supplying  the  English  and  French 
maricets  with  tobacco.  The  tobacco  was  to  be  purchased  by 
Rogers  &,  Gray  in  America,  and  was  to  be  consigned  to  Lewis 
Rogers  Sc  Co.  at  Havre,  who  were  to  have  the  absolute  dis- 
posal and  sale  of  it  for  the  benefit  of  all  parties.  Accordinglyi 
Rogers  &  Gray  purchased  and  paid  for  tobacco  to  the  amount 
of  £360,000,  and  the  whole,  with  the  exception  of  a  small  parcel 
which  was  sent  to  London,  was  sent  with  the  bills  of  lading  to 
Lewis  Rogers  6c  Co.  The  tobacco  not  finding  a  sufficient  sale 
in  France  was  forwarded  by  Lewis  Rogers  &  Co.  to  Warwick 
in  England.  On  the  arrival  of  the  vessels  in  England,  Rogers 
&  Gray  commenced  drawing  upon  Warwick  in  reimbursement. 
Warwick  in  the  first  instance  paid  the  bills,  but  there  being  no 
market  for  the  tobacco,  he  was  afterwards  obliged  to  pledge 
certain  of  the  warrants  in  order  to  raise  money  for  payment  of 
Ihe  bills.  Pending  these  transactions,  and  in  October,  1836, 
the  plaintiff  entered  into  partnership  with  Warwick.  To  meet 
the  payment  of  the  loans  raised  on  the  security  of  the  warrants, 
the  firm  of  Warwick  d&  Clagett  repledged  those  warrants  and 
pMged  others.  The  pledging  of  the  warrants  was  afterwards 
known  to  and  approved  of  by  Rogers  and  Lairieu.  In  the  spring 
of  1837  Warwick  &  Clagett  became  bankrupt.  About  the  same 
time,  the  defendants  Phillips  and  the  defendant  Larrieu  com- 
menced actions  at  law  against  the  holders  of  the  warrants  to  re- 
cover the  value  of  the  warrants ;  some  of  which  actions  were 
pending  at  the  filing  of  the  bill  and  some  had  been  compromised. 
In  September,  1837,  Clagett  obtained  his  certificate.  In  June, 
1842,  the  defendants  L.  and  S.  Phillips  and  Larrieu  commenced 
an  action  against  the  plaintiff  to  recover  from  him  the  value  of 
the  tobacco. 
The  defendants  severed  in  their  defence  to  the  bilL 
*The  defendants  L.  and  S.  Phillips  by  their  answer  [*84] 
stated  that  they  had  in  the  second  and  third  schedules 
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to  their  answer  set  forth  lists  of  deeds,  Soc.  in  their  possession 
relating  to  the  matters  in  the  bill  mentioned,  which  however 
they  denied  would  prove  the  allegations  in  the  bill.  ''And 
these  defendants  further  severally  say,  that  in  the  second  part 
of  the  said  third  schedule  they  have  enumerated  certain  docu- 
ments which  aie,  as  to  part  of  them,  papers  and  proceedings 
in  and  relating  to  the  said  actions  against  Messrs.  H.,  dec.  (the 
holders  of  the  warrants,)  and  to  the  said  action  so  commenced 
and  prosecuted  by  these  defendants  and  the  said  Joseph  Eugene 
Larrieu  against  the  complainant  and  now  pending  as  aforesaid ; 
and  as  to  the  remainder  thereof,  the  same  are  confidental  com- 
munications which  have  passed  between  these  defendants  or 
one  of  them  and  Messrs.  T.  &  Co.  their  attomies  in  the  said 
actions  against  the  said  Messrs.  H.,  &c.,  and  the  said  complai- 
nant, with  reference  to  the  said  actions  and  to  the  questions  in 
dispute  therein,  before  and  subsequent  to  the  commencement 
thereof,  and  confidential  communications  which  have  passed 
between  these  defendants  or  one  of  them  and  Messrs  A.  &  Co. 
their  present  solicitors,  with  reference  to  the  said  actions  and 
this  suit,  and  the  matters  in  questions  therein  respectivly  be- 
fore and  since  the  commencement  of  me  said  actions  and  suit  re 
spectively.  And  these  defendants  submit,  that  the  several  docu- 
ments mentioned  and  contained  in  the  second  part  of  the  said  third 
schedule  hereto  are  privileged,  and  that  these  defendants  ought 
not  to  be  compelled  to  produce  them  or  any  or  either  of  them.*' 

The  defendant  Larrieu  by  his  answer,  after  admitting  the 
possession  of  documents  relating  to  the  matters  in  question,  al- 
leged, that  the  several  books  and  documents  set  forth  and  de- 
scribed in  the  third  part  of  the  schedule  to  his  answer,  were  all 
private  and  confidential  communications  between  him  and 
[^5]  his  solicitors  and  agents  and  his  ^counsel,  in  reference  to 
his  rights  either  alone  or  jointly  with  the  firm  of  Jonas 
PhiUips  ic  Sons,  against  the  plaintiflf  and  the  said  Messrs.  H.  &c., 
on  accoimt  of  the  matters  therein  mentioned  and  the  means  of 
enforcing  the  same ;  and  that  the  said  books  did  not  contain  any 
entries  or  communications  relating  to  the  matters  therein  men- 
tioned, other  than  such  private  or  confidential  communications. 
^  And  this  defendant  saith,  that  the  several  documents  therein 
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described  as  cases  and  opinions,  aie  cases  which  have  been  pre- 
pared by  this  defendant's  solicitors  to  submit  to  counsel  for  their 
guidance  in  the  proceedings  instituted  for  recovery  of  the  value 
of  the  said  tobacco  against  the  said  complainant  and  the  said 
Messrs.  H.,  &c.,  together  with  the  opinions  of  counsel  on  the  said 
cases :  and  the  several  documents  which  are  described  as  briefs 
or  proceedings  at  law,  are  briefs  and  proceedings  in  the  several 
actions  at  law  hereinbefore  mentioned  to  have  been  instituted 
by  tills  defendant  for  the  recovery  of  the  said  value  of  the  said 
tobacco.  And  this  defendant  saith,  that  he  and  the  said  Law- 
rence Phillips  and  Samuel  Phillips,  from  and  before  the  first 
commencement  of  the  said  proceedings  in  the  said  several  actions, 
always  contemplated  suing  the  said  complainant  and  the  said 
William  Sidney  Warwick,  and  holding  them  liable  in  respect  of 
any  amount  which  they  might  not  be  able  to  recover  from  other 
parties :  and  the  said  briefs,  documents,  and  other  proceedings 
have  been  prepared  and  written  since  the  qt^estions  now  in  dis- 
pute between  the  said  complainant  and  this  defendant  com- 
menced, and  with  a  view  to  legal  proceedings  against  the  said 
complainant  and  the  said  William  Sidney  Warwick  for  the  re- 
covery of  the  balance  of  the  value  of  the  said  tobacco ;  and  the 
same  contain  and  are  in  fact  private  and  confidential  communi- 
cations between  him  and  his  solicitors  and  counsel  in  reference 
to  this  defendant's  rights  against  the  said  complainant,  and  his 
best  means  of  enforcing  the  same."  And  the  defendant 
insisted  that  he  was  not  bound  *to  produce  the  documents  [*86] 
comprised  in  the  third  part  of  the  schedule. 

Mr.  Raundell  Palmer^  for  the  plaintiff,  now  moved  for  the 
production  of  the  documents  scheduled  in  the  defendant's  answer ; 
observing,  that  it  was  absolutely  necessary  for  the  party  claim- 
ing the  protection  arising  from  confidential  communications,  to 
state  that  they  passed  with  reference  to  or  in  contemplation  of 
the  present  proceedings.  No  such  statement,  he  contended,  was 
made  in  these  answers.  All  that  was  stated  amounted  to  this— 
that  the  papers  had  been  used  in  the  actions,  and  were  confi- 
dential   He  cited  and  commented  upon  the  following  cases ; 
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Hughes  V.  Biddulph,{a)  Vent  v.  Paeetf,{b)  Oarland  v.  Scoiii{e) 
Oreenough  v.  Oaskelly{d)  Storey  v.  Lord  George  Lenfwx,{e) 
Desborough  v.  Rawlins,{f)  Nias  v.  North  Eastern  Railway 
Companj/,{g)  OreerUaw  v.  King.{h) 

Mr.  Heathfidd  and  Mr.  RoU  appeared  for  the  respective  de- 
fendants. 

The  Vice-Chancellor,  in  the  course  of  the  argument,  said, 
that  where  a  dispute  had  arisen  between  two  parties,  which 
might,  unless  amicably  adjusted,  terminate  in  a  suit,  there,  if 
confidential  communications  with  professonal  men  passed  in  the 
course  of  the  dispute,  they  would  be  privileged,  if  litigation  en- 
sued, though  litigation  might  not  have  been  contemplated  at  the 
time  when  the  communications  took  place.[l] 

OftDBEBDy  that  the  defendants  produce  the  docuiseniB  mentioned  in  the  echedalei  to 
their  answers,  except  confidential  communications   between  the  plaintiffii  at  law, 

or  any  of  them,  or  any  perron  on  their  or  any  of  their  behalf,  on  the  one  hand, 
[*87]    and  the  attomies  for  the  plaintifi  in  the  ^tions  at  law,  defendants  in  the  proMOt 

rait,  or  the  counsel  in  the  actions  and  in  the  present  suit,  in  those  ebancteiBy 
on  the  other  hand,  relating  to  the  actions  or  either  of  them,  or  to  the  present  suit, 
or  both  relating  to  and  being  in  the  course  of  the  dispute  which  formed  the  subject 
of  the  actions  and  suit.  Aflldavits  to  be  made  to  specify  the  communications  which 
come  within  this  description.  •  •  •  • 

Either  party  to  be  at  liberty  to  apply  to  extend  the  protection  granted  as  to  eonfiden- 
tial  commanications,  if  so  advised,  and  the  plaintiff  in  equity  to  be  at  liberty  to  apply 
on  the  affidavits  or  otherwise. 

(a)  4  RusB.  190.  (&)  Id.  193.  (c)  3  Sim.  396. 

{d)  1  M.  &  K.  98.  («)  I  Keen,  341.        (/)  3  M.  db  Cr.  515. 

ig)  2  Keen,  76 ;  3  M.  &  Cr  355.       (&)  1  Beav.  i  37. 

[1]  The  principle  of  the  above  decision  was  amply  confirmed  by  Lord  Lyndhnrst 
in  Herring  v.  Cloberry,  (Feb.  1842,)  1  Phillips,  91,  and  in  the  more  recent  easos  of 
HolmeB  ▼.  Baddelif,  (Nov.  1844,)  Id.  476.  Reversing  the  judgment  of  the  Master  of 
the  Rolls,  6  Beav.  521,  and  in  Carpmael  v.  Poiois,  (March  1846,)  I  Phillips,  687» 
S.  G.  9  Beav.  16.  The  same  principle  was  also  puzBued  by  Vice-Chancellor  Wig- 
ram,  in  Lord  Walsingham  v.  Ooodricke,  (July  1843,)  3  Hare,  122.  As  a  leading 
ease  on  this  subject,  see  Bolton  v.  The  Corporation  of  Liverpool,  1  Myl.  &  K.  88. 
8.  C.  3  Sim  467.  Oreenough  v.  Chukell,  I  Myl.  &  K.  98  ;  S.  C.  Coop^  Sel.  Cm, 
96.  For  further  authorities  on  the  general  subject  of  confidential  eommunicatioiMy 
tee  the  Editor's  notes,  1  PhiUips,  96,  n.  2 ;  463,  n.  2 ;  686,  n.  3 ;  692,  n.  3.  Marehr. 
Ludlum,  3  Sand.  Ch.  Rep.  35,  45,etseq.  Coverly  v.  Tamahill^  1  Hill,  83.  Cro*. 
by  ▼.  Bergen,  11  Paige,  377.    Steele  y.  Stewart,  13  Sun.  533. 
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Stephens  v.  Lawry. 

1842:  Dec  5th,  6th. 

Testator  bequeathed  an  annuity  to  his  granddaughter,  to  be  applied  whilst  she  vna 
under  age  in  and  towards  her  maintenance  and  edueation,  in  such  manner  as  his 
trustees  should  in  their  absolute  and  uncontrolable  discretion  think  fit,  and  whether 
her  &ther  should  be  able  to  maintain  and  provide  for  her  or  not  The  trustees 
having  made  a  very  small  payment  on  account  of  the  annuity,  and  having  made 
no  provision  for  the  maintenance  or  education  of  the  infant,  who  had  been  wholly 
provided  for  by  her  father,  the  Court  declared  that,  in  the  event  of  its  appearing 
that  the  father  had  properly  maintained  and  educated  the  infant  from  the  testatoi^s 
death,  ho  should  receive  the  whole  annuity  for  the  time  past  and  till  further 
notice ;  he  undertaking  properiy  to  maintain  and  educate  her,  and  to  abide  by  the 
order  of  the  Court. 

E.  Fleming,  by  his  will,  after  giving  various  pecuniary  lega- 
cies (amongst  which  was  a  legacy  of  nineteen  guineas  to  his 
son-in-law  John  Stephens),  gave  all  his  real  and  personal  estate 
to  his  executors,  upon  trust  (subject  to  certain  specific  bequests 
to  his  wife)  to  sell  and  get  in  the  same,  and  invest  the  proceeds 
on  real  or  government  securities,  and  receive  the  interest  and  divi- 
dends thereof. 

The  testator  then,  after  giving  his  wife  an  annuity  for  life, 
gave  to  his  granddaughter  Sophia  Stephens,  the  daughter  of  the 
before-named  John  Stephens,  an  annuity  of  £40  during  the  joint 
lives  of  herself  and  his  said  wife,  payable  out  of  the  dividends^ 
interest,  and  annual  produce  of  his  estate,  and  to  be  applied  whilst 
she  should  be  under  the  age  of  twenty-one  years  and  unmarried 
in  and  towards  her  maintenance  and  education,  and  for  her  ben- 
efit and  advantage  and  in  such  manner  as  his  trustees  should 
in  their  absolute  and  imcontrolable  discretion  think  fit,  whether 
John  Stephens  her  father  should  be  able  to  maintain  and  provide 
for  her  or  not :  the  first  payment  thereof  to  be  made  at  the 
end  of  one  year  after  the  testator's  Mecease.  And  the  tes-  [*88J 
tator  after  the  death  of  his  said  wife  gave  to  his  said  grand- 
daughter £2000  if  then  living,  and  if  and  when  she  should  at- 
tain the  age  of  twenty-five  years  or  be  married,  with  a  direction 
to  the  trustees  to  apply  the  dividends,  interest,  and  annual  pro- 
duce thereof  whilst  she  should  be  under  twenty-five  years  of  age 
in  and  towards  her  maintenance  &c.  (using  the  same  words  as 
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to  absolute  discietioQ  Sec.  as  before) ;  the  surplus  to  accumulate 
and  to  be  added  to  the  principal :  and  if  she  died  under  twenty- 
five,  the  said  sum  with  its  accumulations  was  to  fall  into  the  resi- 
due ;  and  if  she  married  under  that  age,  both  the  annuity  and  a 
certain  share  of  the  £2000  and  its  accumulations  were  to  be  setr 
tied  upon  the  husband  and  wife  and  the  issue,  in  such  manner 
and  form,  and  subject  to  such  powers  and  provisions  as  should 
be  valid  in  law,  and  as  the  trustees  should  in  their  absolute  and 
uncontrolable  discretion  think  fit  The  testator  then  bequeathed 
the  residue  of  his  property  to  his  two  sons  and  their  issue  in  equal 
shares,  with  a  limitation  over  to  his  granddaughter  in  the  event 
of  both  sons  dying  without  issue  living  to  attain  twenty-one. 

The  testator  died  in  May,  1837. 

The  bill  was  filed  on  behalf  of  the  testator's  granddaughter, 
who  was  an  infaint,  against  the  executors,  for  the  purpose  of  hav- 
ing the  accounts  of  the  testator's  estate  taken,  the  plaintifi''s  an- 
nuity secured  to  her,  and  the  residue  ascertained. 

The  cause  was  heard,  and  the  usual  decree  was  made. 

In  July,  1842,  the  Master  made  his  general  report,  from  which 
it  appeared  that  upwards  of  £180  was  due  from  the  executors 
for  arrears  of  the  plaintifi''s  annuity,,  the  sum  of  19/.  19^.  only 
having  been  paid  by  them  on  that  account ;  and  that  no  part  of 
the  testator's  property  had  been  set  apart  to  answer  either  the  an- 
nuity or  the  legacy  of  £2000. 

The  cause  coming  on  to  be  heard  for  further  directions, 
[•89J  *the  plaintifif's  coimsel  proposed,  not  only  to  have  the  an- 
nuity and  legacy  properly  secured,  but  to  have  the  ar- 
rears of  the  annuity  and  the  annuity  for  the  time  to  come  paid 
to  the  plaintiff's  father,  by  whom  she  had  been  maintained  and 
educated  since  the  testator's  death.  It  appeared  that  the  plain- 
tifif's father  had  sent  a  letter  to  the  executors  requiring  them  to 
remit  to  him  the  annuity  as  his  own  property,  upon  \diich  the 
executors  refused  to  allow  him  any  psirt  of  it. 

Mr.  Kenyon  Parker  and  Mr.  Stinttm^  for  the  plaintifiT. 

Mr.  Wigram  and  Mr.  James  Parker^  for  the  defendants  the 
executors,  contended  that  the  father,  in  requiring  the  ^hole  an- 


CASES  IN  CHANCERY.  89 


1 843 . — Stephens  y.  Law  ly . 


nuity  to  be  paid  to^him,  had  asked  too  much  ;  that,  if  the  tes- 
tator had  intended  the  father  to  have  the  control  of  the  annuity, 
he  would  at  once  have  given  it  to  him  instead  of  giving  it  to  the 
trustees  for  the  benefit  of  the  plaintiff.  Here  the  trustees  had  an 
absolute  discretion  concerning  it ;  and,  therefore,  the  plaintiff 
must  take  modo  ei  forma  or  not  at  all.  They  referred  to  Lyons 
V.  Blenkin(a)  and  Macpherson  on  Infants,  chap.  13. 

The  Vice-Chancellor  (after  directing  various  inquiries) : — 
"With  regard  to  the  plaintiff's  annuity,  the  direction  to  apply  it 
for  her  maintenance,  education,  and  benefit  is  absolute.  The 
trustees'  discretion  is  as  to  the  manner  of  application — not 
whether  there  shall  or  shall  not  be  any  application  at  all.  No 
part  of  it,  except  a  very  small  sum,  has  been  in  fact  applied. 
She  seems  never  to  have  been  removed  from  the  guardianship 
of  her  father,  and  it  is  not  suggested  that  a  case  exists  for  so  re- 
moving her.  It  appears  highly  probable  that  he  has  become 
wholly  liable  for  the  expense  of  the  maintenance,  and,  so 
far  as  she  has  been  educated,  the  'education  of  the  child  [*90] 
from  the  testator's  death  to  this  time  ;  and  on  that  ground 
he  claims  the  plaintiff's  annuity  for  that  period.  To  this  the 
executors,  if  they  do  not  oppose  it,  do  not  assent.  If  they  had 
distinctly  objected  to  the  continuance  of  her  father's  guardian- 
ship, or  distinctly  required  any  specific  mode  of  education  op- 
posed and  resisted  by  him,  it  may  be  that,  though  he  had  main- 
tained and  educated  her,  he  might  have  been  very  properly  ex- 
cluded from  the  annuity  for  the  time  past  wholly  or  partially; 
but  the  case  has  not,  I  think,  gone  so  far.  He  may  have  put 
his  supposed  rights  higher  than  he  was  justified  in  doing,  but, 
(XI  the  other  hand,  it  does  not  appear  to  me  that  the  executors 
either  took  the  proper  course,  if  any  were  required,  for  exclu- 
ding his  title  or  claim,  or  did  in  fact  all  that  they  might  have 
reasonably  been  expected  to  do  if  they  were  uneasy  as  to  her 
position  and  circumstances,  and  earnest  for  her  welfare. 

On  the  whole,  I  think  I  cannot  hear  them  say,  that  if  her 
father  has  properly  maintained  and  educated  her  from  the  tes- 
tator's death  he  ought  not  to  be  allowed  the  £40  per  annum  for 
the  time  that  he  has  so  done,  and  so  with  regard  to  the  future 

(a)  Jac.  245. 
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until  further  order.  If  the  executors  upon  inquiry — an  inquiry 
which,  in  my  opinion,  they  ought  to  take  the  trouble  of  making 
— shall  satisfy  themselves  and  inform  me  that  they  are  satisfied, 
or,  if  I  shall  by  any  other  means  be  satisfied,  that  the  father  has 
done  his  duty  to  this  infant,  and  properly  maintained  her  and 
educated  her  from  the  grandfather's  death,  I  shall  permit  him  to 
have  the  £40  per  annum  for  that  time,  so  far  as  it  has  not  been 
paid ;  and  in  that  case  I  shall  let  him  receive  the  £40  per  an- 
num until  further  order,  he  undertaking  properly  to  maintain  and 
educate  her,  and  to  abide  by  such  order  as  this  Court  may  make 
respecting  her  care  and  custody ;  to  conununicate  quarterly  in- 
formation to  one  of  the  executors  as  to  her  health,  condition,  and 
residence,  and  the  progress  of  her  education,  and  not  to  remove 

her  out  of  the  jurisdiction :  with  liberty  to  apply.  Unless 
[*91]    the  executors  shall  *within  a  given  time  inform  me  to  the 

effect  I  have  mentioned,  I  must  take  steps  to  ascertain 
for  myself  that  on  which  I  require  information.[l] 

[I]  In  general,  the  father,  if  of  sufficient  ability,  roust  maintcun  and  educate  his  in- 
fant children,  notwithstanding  their  having  property  of  their  own,  OTor  which  the 
&ther  had  no  control.  WelUsly  y.  Duke  of  Beaufort,  2  Russ.  28.  Tkompoon  y. 
Oriffin,  Cr.  &  Ph.  317.  Kekewich  v.  Langston,  11  Sim.  291.  One  exception  to 
the  rule  however  is,  where  provision  has  been  made  by  a  marriage  settlement,  for 
the  maintenance  and  education  of  the  children.  Stoeken  v.  Stocken,  4  Myl.  &  Cr. 
95  ;  S.  C.  4  Sim.  152 ;  2  Myl.  &  K.  489.  But  in  Thompson  v.  Oriffin,  ubi  supra, 
Lord  Cottenham  intimates  an  opinion  that  the  cases  by  which  a  father  whose  chil- 
dren are  entitled  under  a  marriage  settlement,  was  relieved  from  liability  for  their 
maintenance  had  "  been  carried  quite  as  far  as  can  be  justified  under  principle." 
Another  exception  seems  to  be  made  where  a  testator  by  will,  creates  a  trust  for  the 
maintenance  &c.  of  his  infant  grand  children  the  trust  is  to  be  applied  to  that  object  not- 
withstanding the  ability  of  the  father.  Bateman  v.  Foster,  1  Collyer,  1 1 8«  which  clearly 
recognizes  the  principle  to  be  deduced  from  the  case  in  the  text,  although  neither  the  coun- 
sel have,  nor  has  the  Vice-Chancellor  referred  to  his  own  decision  on  the  subject.  But 
see  the  language  of  Lord  Cottenham  in  a  case  already  cited,  (Cr.  dt  Ph.  320)  who  says ; 
<*  If  the  property  of  the  children  had  been  derived  from  the  bounty  of  a  stranger,  there 
could  be  no  doubt,  but  that  tho  father  being  of  ability  to  maintain  his  children,  could 
not  be  entitled  to  any  allowance  out  of  the  income  of  their  property,  &c."  In  the 
case  in  the  text,  and  in  Bateman  v.  Foster,  ubi  supra,  the  benefit  to  the  children 
proceeded  from  their  grandfather.  Can  it  be  said  that  it  was  derived  from  the  bounty 
of  a  stranger?  There  are  supposable  cases  in  which  this  might  be  made  a  hinging 
point.  Thompson  v.  Griffin,  although  earlier  in  time,  (Jan  1841)  is  not  referred  to 
in  the  case  in  the  text,  or  in  the  still  later  case  of  Bateman  v.  Foster,  decided  in  Jan. 
1844.    But  it  appears  that  the  general  rule,  applies  only  to  tho  father,  and  not  to 
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MEMORANDUM. 

Early  in  Michaelmas  Term,  1842,  Sir  John  Cross,  one  of 
the  Judges  of  the  Court  of  Bankruptcy,  died.  Soon  afterwards, 
the  Rt  Hon.  ThonMs  Erskine  resigned  his  office  of  Chief  Judge 
of  the  Court  of  Bankruptcy,  and  was  succeeded  by  the  Rt.  Hon. 
Sir  /.  L,  Knight  Bruce. 


Leslie  v.  Baillie. 

1843:  Jaa  I6ih. 

A  tertator  who  died  and  whose  will  was  proved  in  England,  beqneathed  a  legacy  to 
a  married  woman,  whose  domicile  as  well  as  that  of  her  husband,  was  in  Scotland. 
The  hosband  died  a  few  months  after  the  testator,  without  having  received  the 
legacy.  After  his  decease  the  ezeeuton  of  the  testator,  with  knowledge  of  the 
before-mentioned  circumstances  of  domicile,  paid  the  legacy  to  the  widow.  It 
was  proved  that  according  ixi  the  Scotch  law  the  payment  should  have  been  made 
to  the  husband's  penonal  representatives : — Heldt  that  in  the  absence  of  proof 


tiie  mother.  So,  where  a  father  died  intestate,  leaving  a  large  real  and  perBonal  es- 
tate, it  was  held,  that  the  mother  was  entitled  to  be  allowed  out  of  the  portion  of 
the  esCata  belonging  to  the  children,  for  their  maintenance  during  infancy ;  and  that 
lor  time  past,  as  well  as  for  time  to  come.  The  right  to  retrospective  allowance  was 
fully  sanctioned  in  the  same  case.  Wilkes  v.  Rogers,  6  Johns.  Rep.  566.  In  the 
case  just  cited,  p.  593, 4,  Spencer  J.  who  delivered  the  leading  opinion  in  the  case, 
m  which  there  was  an  unanimous  judgment  of  the  Court  of  Errors  of  the  State  of 
New  Yoric,  says :  "  In  the  present  case,  the  yearly  income  of  the  estate  of  the  in- 
fimts  is  more  than  adequate  to  support  them,  without  breaking  in  on  the  principal ; 
and  it  appears  that  the  income  of  the  mother  is  not  sufficient  to  support  herself  and 
her  children  m  the  manner  which  their  fortunes  entitle  them  to  be  supported  and 
educated.  Hence  it  follows,  that  to  oblige  her  to  maintain  and  educate  her  children 
oat  of  her  own  estate,  would  be  to  destroy  the  very  fund  which  the  law  has  given 
her  for  her  own  separate  use,  and  to  leave  that  of  the  children  not  only  untouched, 
but  rapidly  accumulating."  This  case  afibrds  the  strongest  argument  for  saying 
that  the  mother  who  has  only  taken  out  pi  the  fund  which  the  father  held  for  his 
wife  and  children,  the  part  allowed  by  law  to  her,  shall  not  have  that  fund  burthened 
with  the  maintenance  and  education  of  her  children,  who  have  also  received  the  part 
allotted  by  the  law  to  them,  and  which  is  abundantly  sufficient.  It  is  impossible  to 
lay  down  any  general  rules  upon  this  subject,  &«."  See  further  HanUey  v.  Gilbert, 
Jac  354,  9.  Matter  of  Bostwick,  4  Johns.  Ch.  Rep.  104.  Thompson  v.  Brown, 
Id.  645.   AUsn  ▼.  Costsr,  1  fieav.  S09. 
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that  the  execnton  knew  the  Scotch  law  on  the  aabject,  the  payment  to  the  widow 
wai  a  good  payment 

David  Baillie,  formerly  of  Jamaica,  but  afterwards  of  West 
Mousley  in  the  county  of  Surrey,  by  his  will  dated  the  24th 
March,  1819,  after  directing  payment  of  his  debts  and  funeral 
expenses,  and  bequeathing  certain  specific  and  pecuniary  legar 
cies,  and  an  annuity  of  £500  to  his  wife  PhoBbe  Baillie  for  her 
life,  gave  and  bequeathed  to  each  of  his  brothers  and  sisters  the 
sum  of  £500  of  his  stock  in  the  consols ;  which  several  legacies 
he  directed  to  be  transferred  and  paid  within  six  calendar  months 
after  his  decease.    And  for  providing  a  further  fund  for  answer- 
ing the  annuity  and  legacies  thereinbefore  given,  and  for  pay- 
ment of  his  d«bts  and  funeral  expenses,  he  directed  his  execu- 
tors in  England  to  sell  his  estates  in  Great  Britain,  and  his  exe- 
cutors in  Jamaica  to  sell  his  estates  in  that  island ;  and  he  direc- 
ted that  his  executors  in  England  should  stand  possessed 
[*92]    of  the  proceeds  arising  from  the  *sales  of  suck  estates, 
upon  trust,  in  the  first  place,  to  pay  and  dischaige  his 
debts  and  funeral  expenses,  and  in  the  next  place  to  invest  a 
sum  in  the  public  fimds  of  Great  Britain  sufficient  to  satisfy  the 
annuity  given  to  his  wife,  and  then  to  pay  and  discharge  the 
legacies  given  by  his  will.    And  as  to  the  residue  of  all  such 
trust-monies  which  should  remain  after  answering  the  purposes 
aforesaid,  and  also  as  to  the  stocks  or  funds  which  should  be  ap- 
propriated as  the  security  for  the  aforesaid  annuity  to  his  wife, 
after  the  determination  of  said  annuity ;  and  also  as  to  the  other 
or  part  parts  of  said  trust-monies  which  might  become  lapsed  or  be 
remaining  undisposed  of,  his  will  was,  that  his  said  trustees  and 
the  survivor  of  them,  and  the  executors,  administrators,  and  as- 
signs of  such  survivor,  should  stand  possessed  of  the  same  and 
of  all  other  his  estate  of  whatsoever  nature  or  description  the 
same  might  be,  in  trust  for  his  son  Jasper  Farmer  Baillie,  his 
daughter  Louisa  Baillie,  and  such  of  his  brothers  and  sisters  as 
should  be  living  at  the  time  of  his  decease,  equally  to  be  divided 
amongst  them,  share  and  share  alike,  as  tenants  in  common,  and 
not  as  joint  tenants.    And  the  testator,  by  his  will  and  a  codicil 
thereto,  appointed  James  Walker,  John  Walker,  Jasper  Farmer 
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Baillie,  and  Phoebe  Baillie  to  be  his  executors  in  England ;  and 
three  persons,  of  the  name  of  Smith,  Yidal,  and  Stevenson,  to 
be  his  executors  in  Jamaica. 

The  testator  died  in  December,  1826.  He  left  surviving  him 
his  wife  and  the  two  children  named  in  his  will ;  three  brothers, 
namely,  Alexander,  Charles,  and  Thomas ;  and  one  sister,  Mary, 
the  wife  of  James  Leslie.  The  will  was  proved  in  England  by 
Jasper  Farmer  Baillie  and  Phoebe  Baillie,  and  in  Jamaica  by 
Stevenson,  who,  as  the  bill  alleged,  duly  accounted  to  the  testa- 
tor's representatives  in  England.  None  of  the  other  executors 
ever  proved  or  acted  in  the  trusts  of  the  will. 

James  Leslie  and  Mary  his  wife  were  bom  and  married 
*and  were  domiciled  during  their  whole  lives  in  Scodand.  [*93] 
On  the  31st  January,  1827,  which  was  a  few  days  ortly  after  * 
probate  of  the  will  in  England,  James  Leslie  died  intestate.  In 
the  latter  part  of  the  same  year,  the  executors  in  England  paid 
to  Mrs.  Leslie  her  legacy  of  £600  consols,  and  also  her  share  of 
the  testator's  residuary  estate,  except  her  reversionary  share  m 
the  stock  out  of  which  the  annuity  to  the  testator's  widow  was 
payable.  As  to  the  property  so  paid  over  to  her,  Mrs.  Leslie 
executed  a  release  to  the  executors.  She  afterwards  assigned 
her  reversionary  interest  to  T.  S.  Carter.  She  died  in  Novem- 
ber, 1830,  intestate. 

In  November,  1832,  letters  of  administration  of  the  personal 
estate  of  James  Leslie,  were  granted  by  the  Prerogative  Court 
to  the  plaintiff,  who  was  the  son  of  Mr.  and  Mrs  Leslie.  Let- 
ters of  administration  were  Ukewise  granted  to  him  of  the  perso- 
nal estate  of  Mrs  Leslie. 

In  March,  1837,  the  plaintiff  filed  his  bill  against  the  acting 
executors  and  children  of  the  testator  David  Baillie,  the  person- 
al representatives  of  Alexander  and  Thomas  Baillie,  and  Car- 
ter the  assignee  of  Mrs  Leslie,  praying  that  the  will  of  the  tes- 
tator might  be  established  and  his  estates  administered,  and  that 
the  plaintiff  as  the  personal  representative  of  James  Leslie  might 
be  declared  entitled  to  the  legacy  of  jC500  consols,  bequeathed 
to  Mrs  Leslie,  and  to  one-sixth  of  the  residuary  estate  of  the  tes- 
tator, and  that  the  same  might  be  paid  to  him ;  and,  further,  that 
die  assignment  to  Carter  might  be  declared  void  against  the  pl^ir 


93  CASES  IN  CHANCERY. 


1843^LetUe  v.  BaQUe. 


tiff.  The  bill  also  prayed  in  the  alternative  that  the  plaintiff 
might  be  declared  entitled  to  these  interests^  either  under  a  cer- 
tain deed  of  sequestration  dated  the  I6th  July,  1832,  which  was 
executed  under  the  bankruptcy  of  Mrs.  Leslie,  and  under  which 
the  plaintiff  claimed  the  surplus  of  her  effects,  or  otherwise  as 
her  personal  representative. 

The  bill  charged  and  the  plaintiff  entered  into  evidence  to 
show,  that  by  the  law  of  Scotland  whatever  personal  estate  ac- 
crues to  or  vests  in  the  wife  by  way  of  gift,  bequest  or 
[*94]  *otherwise  during  the  marriage,  is  instantly  transferred  to 
the  husband  and  becomes  his  stbsolute  property,  and  that 
in  case  of  the  death  of  the  husband  before  the  wife,  and  before 
such  personal  estate  is  reduced  into  possession,  the  same  does 
not  survive  to  the  wife,  but  is  transmitted  and  belongs  to  the  per- 
sonal estate  of  the  husband.    • 

It  appeared  from  the  plaintiff's  bill  that  he  had  been  in  part- 
nership with  his  mother,  send  that  they  had  become  bankrupt. 
It  appeared  also  from  the  evidence  read  on  the  part  of  the  de- 
fendant, that  the  plaintiff  knew  of  the  payments  made  by  the 
executors  to  Mrs.  Leslie,  and  that  part  of  the  sums  so  paid  was 
applied  in  discharge  not  only  of  the  partnership  debts,  but  of 
the  plaintiff's  private  debts. 

It  was  admitted  that  the  defendants,  the  executors,  at  the  time 
they  handed  over  the  money  to  Mrs.  Leslie,  were  aware  of  the 
domicile  of  herself  and  her  late  husband,  but  there  was  no  evi- 
dence to  show  that  they  knew  the  legal  effect  of  marriage  in 
Scotland  in  relation  to  the  wife's  property,  or  even  that  they 
knew  that  James  Leslie  had  survived  their  testator. 

Mr.  Twiss  and  Mr.  Anderson,  for  the  plaintiff. — By  the  Scotch 
law,  all  the  property  of  the  wife,  whether  it  consists  of  choses  en 
action  or  otherwise,  belongs  to  the  husband,  and  on  his  death 
descends  to  his  personal  representative.  The  domicile  of  James 
Leslie,  the  intestate,  being  in  Scotland,  the  property  in  question 
devolved  upon  his  death  to  his  personal  representative,  which 
the  plaintiff  now  is.  The  circumstance  that  the  property  was  in 
this  country  can  make  no  difference ;  because  distribution  takes 
place  according  to  the  law  of  the  country  where  the  intestate 
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dies  domiciled:  Pipon  v.  Pipon,{a)  Tyome  v.  WcUkmSy{b) 
Campbell  v.  French ;  (c)and  the  Courts  of  this  country 
will  give  *effect  to  that  principle  where  it  occurs  to  them  [*95] 
to  do  so ;  Sower  v.  Shutey{d)  Dues  v.  Smith,{e)  Anstru- 
ther  V.  Adair^{f)  and  the  cases  there  cited,  Laskley  v,  Hog.{g) 
Whoever  therefore  by  the  foreign  law  is  the  person  to  receive 
the  property,  is  the  person  to  whom  this  Court  will  transfer  it 
The  question  then  is,  whether  these  executors  were  justified  in 
paying  the  money  in  question  to  Mary  Leslie.  It  is  clear  that 
the  executors  knew  that  Leslie  and  his  wife  were  married  people 
and  domiciled  in  Scotland.  If  therefore  they  did  not  actually 
know  that  the  marriage  was  an  assignment  of  the  wife's  prop- 
erty to  the  husband,  they  had  sufficient  notice  to  put  them  on 
further  inquiry.  In  Selkrig  v.  Davies,{h)  Ijord  Eldon  draws  a 
parallel  between  an  assignment  on  bankruptcy  and  an  assign- 
ment on  marriage,  both  of  which  he  considers  take  effect  with- 
out intimation  to  the  debtor.    Egerton  v.  Forbes,{%) 

Mr.  Wigram  and  Mr.  James  Parker^  for  the  defendants,  the 
executors,  were  not  called  upon  to  address  the  Court. 

Mr.  Rtissell  and  Mr.  Oliver j  for  the  defendant  Carter. 

The  Vice-Chancellor. — This  is  the  case  of  a  will  and  cod- 
icil made  in  the  English  form,  in  England,  by  a  testator  domi- 
ciled in  England.  The  executors  are  English,  and  proved  the 
will  and  codicil  in  England.  The  will  gives  certain  legacies, 
and  disposes  of  all  the  real  estate,  so  as  to  create  a  trust  for  sale, 
and  directs  the  proceeds  to  be  distributed  as  residuary  personal 
estate,  thus  converting  the  whole  of  the  testator's  property  into 
personlaty.  One  of  the  residuary  legatees  was  a  married  lady 
of  the  name  of  Leslie,  whose  husband  survived  the  testator  be- 
tween three  and  four  months,  and  dying,  left  her  his  wid- 
ow.   If  the  case  *therefore  depended  merely  on  the  Eng-    [*96] 

(a)  Ambl.  25 ;  App.  (D.)  Slant's  ed.  (h)  2  Vez.  sen.  35. 

(c)  3  Ves.  331.  (d)  1  Anstr.  63.  (e)  Jae.  544 

(/)  3  M.  &  E.  513.  (g)  Rob.  Fen.  Sncc.  414. 

{h)  3  Dow,  348, 349.  (0  Fa&  Coll.  37tii  Not.  1613. 
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lish  rules  of  law  and  English  jurisprudence,  and  if  there  were 
nothing  more  in  the  case  than  the  question  of  the  right  of  the 
widow  to  receive  the  legacy  and  give  a  discharge  for  all  that 
the  will  gave  her,  then  it  would  be  clear.[l]  When  the  time 
arrived  for  the  distribution  of  the  estate,  the  widow  on  her  pri- 
ma facie  right  applied  to  the  executors  and  trustees  for  pay- 
ment ;  and  according  to  the  prima  f(tcie  line  of  their  duty,  and 
the  ordinary  practice,  and  according  to  every  thing  that  they 
could  learn  of  the  law  of  England,  they  made  the  payment  to 
her,  having  every  reason  to  believe  that  she  was  entitled  to  re- 
ceive the  payment  so  made. 

It  is  now  said,  that,  as  in  truth  she  was  a  domiciled  Scotch- 
woman, the  wife  of  a  domiciled  Scotchman  at  the  time  when 
the  will  and  codicil  were  made  and  when  the  testator  died,  by 
the  law  of  Scotland  all  her  property  of  a  personal  nature  vested 
.in  her  husband  absolutely,  without  any  such  distinction  as  ex- 
ists in  the  law  of  England  with  regard  to  what  are  termed  chases 
en  action  and  property  of  that  discription ;  and  that  he  acquired 
an  absolute  and  indefeasible  title  to  that  property  against  her, 
whether  surviving  or  not  surviving  him,  so  as  in  effect  to  make 
it,  upon  his  decease  before  her,  the  property  of  his  representatives 
as  against  her.  I  assume  that  to  be  the  law  of  Scotland  for  the 
purposes  of  the  present  dispute.  It  is  said  that,  the  wife  having 
thus  no  right  to  receive  the  money  from  the  executors,  the  exec- 
utors knowing  her  Scotch  domicile,  the  fact  of  her  marriage,  the 
Scotch  domicile  of  her  husband,  and  that  the  husband  survived 
the  testator,  must  also  be  taken  to  have  known  the  consequen- 
ces which  by  the  law  of  Scotland  I  assume  to  flow  from  the 
marriage  of  Scotch  people.  To  that  deduction,  however,  I  can- 
not agree.  I  am  of  opinion  that  the  executors  were  not  bound 
to  know  the  law  of  Scotland  on  this  subject ;  that  they  were  not 
bound  to  know  that  marriage  by  the  law  of  Scotland  was  fol- 
lowed by  such  consequences :  I  do  not  see  how  the  mere 
[*97]  fact  of  *executors  dealing  with  Scotch  people,  knowing 
them  to  be  Scotch  people,  rendered  it  inciunbent  on  them 

[I]  Aa  to  the  right  of  the  wife  by  rarvivonhip  to  her  eho8€9  in  aetion  not  redttced 
hy  the  husband  into  pofneasion,  daring  covertoze,  lee  Corthie  v.  Free,  Cr.  Sl  Ph. 
72.    Renwick  v.  Renwick,  10  Paige,  424. 
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to  make  inquiry  whether  the  law  of  Scotland  differed  from  the 
law  of  England  in  the  application  of  rules  of  right  to  matters  of 
this  description.  I  am  of  opinion  that  it  was  no  part  of  their 
duty  to  do  so.  If,  indeed,  the  executors  had  had  express  notice, 
which  it  is  not  contended  that  they  had,  that  the  law  of  Scot- 
land differed  in  this  respect  from  the  law  of  England,  and  had 
then  paid  the  money  to  Mrs.  Leslie,  they  would  have  heen  acting 
in  the  same  way  as  if,  having  had  notice  of  an  assignment,  they 
still  had  paid  the  assignor.  There  being,  however,  no  notice 
to  the  executors  at  the  time  of  payment,  of  any  claim  on  the 
part  of  the  husband's  representatives,  and  no  commimication  on 
the  subject,  beyond  the  mere  facts  of  the  domicile  and  marriage, 
I  am  of  opinion  that  the  releaSe  which  was  executed,  and  it  seems 
fairly  executed,  between  the  executors  and  the  legatees  must  have 
effect  given  to  it.  I  view  this  case  as  if  the  married  lady,  at 
the  time  of  her  mariage,  had,  instead  of  marrying,  made  an  as- 
signment of  the  legacy ;  in  which  case,  if  the  executors  without 
notice  of  the  assignment  had  paid  her  the  legacy,  the  pajnnent 
would  have  been  good.[2]  Treating  the  fact  of  the  marriage  as 
simply  equivalent  to  an  assignment  by  the  wife,  mere  notice  of 
the  marriage  was  not  notice  of  the  assignment,  and  consequently 
the  payment  was  good. 

His  Honor  then,  after  commenting  upon  the  alternative  claim 
made  by  the  plaintiff's  bill,  decreed  as  follows : — 

Tm  the  nmial  aoconnts  in  an  administrator's  suit,  and  declare,  that,  it  not  ap- 
pearing that  the  defendants  Jasper  Farmer  Baillie  and  Phcebe  Baillie,  or  either  of 
them,  when  the  release  of  the  1st  September,  1837,  was  ezecnted,  or  wbbn  the  pay- 
ment and  transfer  therein  mentioned,  or  either  of  them,  were  or  was  made,  had  no- 
tice that,  by  the  law  of  Scotland,  James  Leslie,  or  the  representatives  of  James 
Leslie,  was  or  were,  notwithstanding  the  fact  that  Mary  Leslie  suryived  James  Leslie, 
beneficially  entitled  to  the  funds  in  question,  the  Master,  in  taking  the  accounts,  is  to 
have  regaid  to  the  said  release,  and  treat  the  same  as  binding.  Liberty  to  state 
spffial  cinnunfltanees. 

[3]  Reed  v.  MarhU,  10  Paige,  4ia 
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[•98]  *L0RD  V.  BUNN. 

1843  :  Jan.  17th. 

A  penon  conveyed  certain  freehold  and  leasehold  property  to  tniiteea,  upon  trust 
to  pay  the  rents  and  profits  to  his  sou  T.  for  life,  provided  that  in  caso  T.  should 
be  declared  bankrupt,  or  be  discharged  under  any  insolvent  act,  the  trustees  should 
apply  the  rents  and  profits  in  or  towards  the  maintenance,  clothing,  lodging,  and 
support  of  the  said  T.  and  his  then  present  or  any  future  wife,  and  his  children, 
or  any  of  them,  or  otherwise  for  his,  her,  their,  or  any  of  their  use  and  benefit,  in 
such  manner  as  the  trustees  should  in  their  discretion  think  proper.  T.  was  taken 
in  execution  for  debt,  and  sent  to  prison,  at  the  suit  of  a  creditor,  who  obtained  a 
vesting  order  against  him  under  the  stat  1  &>  2  Vict  c  110.  The  insolvent  was 
afterwards  discharged  under  that  act : — Held,  that  the  life  estate  of  the  insolvent 
was  forfeited  at  the  time  of  his  dischaE;ge  ;  that  from  the  date  of  the  vesting  order 
to  the  time  of  the  discharge,  the  rents  and  profits  of  tho  estate  belonged  to  the 
assignee  under  the  act ;  that  upon  the  discharge  taking  place,  the  discretionary 
power  given  to  the  trustees  by  the  settlement  might  be  exercised  by  them  in 
favor  of  the  insolvent,  his  wife  and  children  collectively,  or  in  favor  of  any  of  those 
persons  to  the  exclusion  of  the  othois ;  and  that,  to  whatever  extent  the  power 
might  be  exercised  in  favor  of  the  insolvent,  the  benefit  which  he  would  take  by 
the  appointment  would  vest  in  the  assignee. 

Bt  an  indenture  of  settlement  dated  the  30th  March,  1822, 
Thomas  Lord  duly  appointed  and  conveyed  a  freehold  messuage 
and  lands  situate  in  the  Edgeware-road  to  Mathew  Norton  and 
David  Henderson  and  their  heirs,  upon  trust  for  the  settlor  for 
his  life,  with  remainder  to  his  wife  for  her  life,  and  after  the  de- 
cease of  the  survivor  of  them  upon  trust  to  pay  or  permit  Thomas 
Lord,  the  son  of  the  settlor,  to  receive  the  clear  rents  and  profits 
of  the  premises  for  his  life ;  provided  always  that,  in  case  any 
commission  of  bankrupt  should  he  issued  against  the  said  Tho- 
mas Lord  the  son,  whereupon  he  should  be  found  or  declared  a 
bankrupt,  or  in  case  he  should  make  any  composition  with  his 
creditors  for  the  payment  of  his  debts,  though  a  commission  of 
bankrupt  should  not  issue,  or  should  make  any  convejrance  of 
his  estate  and  effects  for  the  benefit  of  his  creditors,  or  should 
be  discharged  under  any  insolvent  or  other  act  or  acts  of  Par- 
liament then  already  or  thereafter  to  be  made  or  passed  for  the 
relief  or  benefit  of  insolvent  debtors,  then  and  in  such  case  not- 
withstanding the  trusts  aforesaid  they  the  said  trustees,  their 
heirs  or  assigns,  should,  during  the  life  of  the  said  Thomas  Lord 
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the  son  (subject  to  the  life  estates  of  the  said  Thomas  Lord  the 
settlor  and  Amelia  Elizabeth  his  wife),  stand  and  be  possessed 
of  the  said  hereditaments  and  premises  upon  trust  to  apply,  lay 
out,  and  expend  the  clear  surplus  rents,  issues  and  profits  thereof 
in  and  towards  the  maintenance,  clothing,  lodging  and  support 
of  the  said  Thomas  Lord  the  son,  and  his  then  present 
*or  any  future  wife,  and  his  children,  or  any  of  them,  or  f *99] 
otherwise  for  his,  her,  their  or  any  of  their  use  and  bene- 
fit, in  such  manner  as  they  the  said  trustees,  or  the  survivor,  of 
them,  or  the  heirs  or  assigns  of  the  survivor,  should  in  their  or 
his  discretion  think  proper ;  and  from  and  immediately  after  the 
decease  of  the  survivor  of  them  the  said  Thomas  Lord  the  set- 
tlor, and  Amelia  Elizabeth  his  wife,  and  Thomas  Lord  the  son, 
upon  trust  that  they  the  said  trustees,  their  heirs  and  assigns, 
should,  during  the  life  of  the  widow  of  the  said  Thomas  Lord 
the  son,  if  he  should  leave  any,  pay,  apply  and  dispose  of  the 
surplus  of  the  said  rents,  issues  and  profits  unto  such  person  or 
persons,  and  for  such  intents  and  purposes  as  any  such,  widow, 
notwithstanding  any  future  coverture,  should  from  time  to  time 
(but  not  by  way  of  anticipation)  by  any  writing,  as  therein  men- 
tioned, under  her  signature  appoint ;  and  in  default  of  such  ap- 
pointment, into  her  own  proper  hands  for  her  sole  and  separate 
use ;  her  receipts  to  be  sufficient  discharges :  and  from  and  im- 
mediately after  the  decease  of  the  survivor  of  them,  the  said 
Thomas  Lord  the  settlor,  and  Amelia  Elizabeth  his  wife,  and 
the  said  Thomas  Lord  the  son,  and  his  widow,  if  he  should  leave 
a  widow,  upon  trust  for  all  and  every  the  children  of  the  said 
Thomas  Lord  the  son,  who  being  a  son  or  sons  should  live  to 
attain  the  age  of  twenty-one  years,  or  who  being  a  daughter  or 
daughters  should  live  to  attain  that  age  or  be  married,  which 
should  first  happen,  in  equal  shares  and  proportions,  if  more  than 
one,  as  tenants  in  common  and  not  as  joint  tenants,  and  for  their 
several  and  respective  heirs  and  assigns  for  ever ;  and  in  case 
there  should  be  but  one  such  child,  then  upon  trust  for  such  one 
or  only  child,  his  or  her  heirs  and  assigns  for  ever. 

By  an  indenture  bearing  even  date  with  the  preceding  in- 
denture, certain  leasehold  property  situate  in  the  New  Road  was 
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duly  assigned  by  Thomas  Lord,  the  settlor,  to  the  same 
[*100]    trustees,  their  executors,  administrators,  and  assigns,  *to 
hold  upon  trusts  similar  to  those  declared  by  the  be- 
fore-mentioned indenture,  allowing  for  the  difference  of  tenure 
of  the  respective  properties. 

Thomas  Lord  the  settlor,  and  Amelia  Elizabeth  his  wife,  died 
many  years  since,  leaving  Thomas  Lord,  the  son,  surviving 
them.    Thomas  Lord,  the  son,  married  and  had  several  children. 

The  original  trustees,  under  the  indentures  of  settlement,  hav- 
ing been  discharged  from  their  trusts,  two  persons,  named  respec- 
tively Bimn  and  Bui^yne,  were  duly  appointed  trustees  in  their 
room. 

Some  time  after  the  stat.  1  &  2  Tict  c.  110  came  into  opera- 
tion, Thomas  Lord,  the  son,  was  committed  to  the  Queen's  Bench 
prison,  chained  in  execution  for  debt,  at  the  suit  of  one  Silver. 
Satisfaction  not  having  been  made  for  the  debt  within  twenty- 
one  days  after  such  committal,  application  in  pursuance  of  the 
above-mentioned  act  was  made  by  the  creditor  to  the  Ck>urt  for 
Relief  of  Insolvent  Debtors  for  the  usual  vesting  order,  and  such 
order  was  accordingly  made  in  July,  1841.  Silver  was  a  few 
months  afterwards  appointed  by  the  Insolvent  Debtors'  Court  as- 
signee of  the  estate  and  efiects  of  the  insolvent. 

The  trustees  having,  under  these  circumstances,  refused  to  pay 
to  any  person  the  rents  and  profits  of  the  property  comprised  in 
the  indentures  of  settlement,  a  bill  was  filed  in  January,  1842^ 
by  the  children  of  the  insolvent,  one  of  whom,  a  daughter,  had 
attained  her  age  of  twenty-one,  and  the  insolvent's  wife,  the  mo- 
ther of  those  children,  against  the  trustees,  the  assignee  under 
the  Insolvent  Act,  (Silver,)  and  the  insolvent,  praying  that  the . 
trusts  of  the  indentures  of  settlement  might  be  carried  into  exe- 
cution, the  rights  of  all  parties  therein  ascertained,  and  the  rents 
and  profits  secured. 

By  an  order  of  the  Insolvent  Debtors'  Court,  dated  the  19th 
May,  1843,  the  insolvent,  having  duly  complied  with  the  provi- 
sions of  the  75th  section  of  the  statute  1  &;  2  Vict.  c. 
[*101]    *110,  was  discharged  from  custody ;  and  the  fact  of  such 
dischaj^  was  brought  before  this  Court  by  supplemental 
bill 
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The  cause  now  came  on  for  hearing,  the  principal  question 
being  as  to  the  manner  in  wUich  the  rents  and  profits  of  the 
jsettied  property  were  to  be  disposed  oi*  during  the  Ufetime  of 

Thomas  Lord,  the  son,  from  the  time 'ol'ihis  insolvency. 

» -  - 

• 

Mr.  Wigram  and  Mr.  Craigy  for  the  pUdjiiiffs. — ^We  submit 
that  the  Ufe  estate  of  the  insolvent  was  determined  by  the  vest- 
ing order,  or,  at  all  events,  by  the  insolvent's  d)6ch^rge ;  and 
that  upon  the  determination  of  his  life-interest  a  'tni^st , arose 
which  might  be  executed  for  the  benefit  of  the  insolr"^,  his 
wife,  and  children,  or  any  of  them,  at  the  discretion  of  the  trhs-. 
lees.  If  the  discretion  were  exercised  to  any  extent  for  fli6 
benefit  of  the  insolvent,  it  might  be  a  question  whether  that 
benefit  would  vest  in  the  assignee  :  Oodden  v.  Crowkurst^a) 
But  flie  trustees  can  at  their  discretion  exclude  the  husband. 
If  they  decline  to  execute  their  trust,  the  Court  must  do  so : 
Rippon  V.  Nart(m.(b) 

Mr.  Sdun/Hj  for  the  defendants,  the  trustees. 

Mr.  Russell  and  Mr.  Sidebotham,  for  the  defendant,  the  as- 
signee.— In  the  first  place,  are  there  any  persons  in  whom  this 
discretion  now  resides  ?  There  seems  no  ground  to  contend  that 
the  discretion  originally  vested  in  the  old  trustees  was  transferred 
lo  the  new  trustees  by  the  mere  eflFect  of  their  appointment 
Supposing,  however,  that  it  was,  the  words  «  or  any  of  them," 
and  the  subsequent  word  "  their"  in  the  settlement  refer 
to  tfie  children  only,  'and  not  to  the  husband,  wife,  [•102] 
and  children ;  and,  therefore,  in  any  view  of  the  case, 
the  trustees  cannot,  in  the  exercise  of  theijr  discretion,  exclude 
the  husband.  If  he  be  not  excluded,  a  value  can  be  set  upon 
the  interest  which  he  may  take  under  the  trust,  and  the  interest 
so  valued  goes  to  the  assignee.  There  is,  however,  ground  for 
argument,  that  if  these  trustees  ever  had  the  discretionary  power 
which  is  contended  for,  it  is  gone  ;  first,  because  it  was  not  exe- 
cuted before  the  institution  Of  the  suit ;  Warburtm  v.  War- 
burt(m,{c)  Lmgmore  v.  Broom  ;{d)  and,  secondly,  by  reason  of 

(•)  10  Sim.  642.        (6)  2  Boar.  63.        (c)  2  Vom.  420.       {^^  7  Vee  127.  aig. 
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the  insolvency.  Assuming  Ijiil^  prior  to  the  insolvency^,  the  in- 
terest of  the  insolvent  wsysi/SiibJtet  to  certain  discretionary  ar- 
rangem^nts  on  the  paA\d£>/4ite  trustees,  yet,  as  their  discretion 
was  not  exercised  prvdi;-  io'  the  insolvency,  his  interest,  which 
was  vested,  cannafnow  be  devested  by  any  act  of  the  trustees : 
Green  v.  Spifi^^^)' Sm^  Dales.{h)      [The  Fiee-CAan- 

ceUor. — Can  it  Jp'tontended  that  the  power  is  gone  because  one 
of  the  objects,  who  would  take  in  default  of  execution  of  the 
powef  t^irfs&lvent  ?]  In  Snawden  v.  Dales,  the  insolvent's  life 
intei«;V.^as  held  to  pass  to  the  assignee,  although  the  effect 

•wi^&  Went  out  the  chance  of  accumulation  for  the  children  out 

•  •    • 

•/•^fcfhe  savings.  Badham  v.  Mee,{c) 


The  Vice-Chancellor. — According  to  my  construction  of 
the  instruments  and  the  act  of  Parilament^  the  right  of  those  who 
were  to  take  in  substitution  for  the  husband's  life  estate,  does 
not  arise  till  the  actual  discharge  of  the  husband  under  the  In- 
solvent Act.  The  rents  of  the  property,  therefore,  until  such 
discharge,    formed  part  of  the  husband's  estate,  and  belong 

to  his  assignee. 
[*103]  *It  has  been  admitted  on  the  part  of  the  assignee,  and 
the  admission  must  be  entered  by  the  registrar,  ihat 
what  was  required  imder  the  act  of  Parliament  to  be  done  to 
obtain  the  order  of  the  19th  May,  1842,  was  done,  and  that  there- 
upon Thomas  Lord  obtained  his  discharge.  That  being  ad- 
mitted, I  am  of  opinion,  that  the  trust  from  the  time  of  the  dis- 
charge took  effect  in  favor  of  the  husband,  wife,  and  children^ 
or  some  of  them. 

With  regard  to  the  question  which  has  been  agitated,  whether 
the  discretionary  power  created  by  the  ^ttlement  yet  remains 
in  the  trustees,  I  am  of  opinion  that  it  does.  In  the  first  place,  I 
think  that,  upon  the  true  construction  of  the  whole  settlement 
together,  the  meaning  to  be  collected  is,  that  a  discretion  was  to 
be  vested  in  the  trustees  of  the  settlements  for  the  time  being. 
It  would,  I  think,  be  hcesio  in  litera  if  I  were  to  hold  otherwise. 
Assuming  that  these  trustees  were  duly  appointed  in  the  room 

(a)  1  RuiB.  &.  M.  395.  (6)  6  Sim.  524.  (c)  1  MyL  &  K.  32. 
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of  the  fonner  trustees,  I  think  that  the  discretionary  power  cre- 
ated by  the  settlement  is  vested  in  them.  It  has  been  suggested, 
that,  as  one  of  the  objects  who  are  to  take  in  default  of  the  exe- 
cution of  the  power  has  become  an  insolvent  the  discretionary 
power  is  gone.  I  apprehend,  however,  that  the  discretionary 
power  has  not  gone  from  the  trustees.  If  an  individual  have  a 
power  over  an  estate,  which  estate,  in  default  of  execution  of 
the  power,  is  vested  in  others — ^as,  if  the  person  having  the 
power  be  A.,  and  the  persons  to  take  in  default  of  execution  be 
B.  and  C,  it  is  immaterial  in  the  consideration  of  A.'s  right  to 
execute  the  power,  what  may  have  become  of  the  interest  of  B. 
and  C,  because  it  is  a  mere  defeasible  interest.  The  assignee 
can  only  take  such  defeasible  interest  as  the  bankrupt  had.  No 
authority  has  been  stated  to  me  which  seems  to  have  proceeded 
upon  a  contrary  notion,  and  I  think  that  the  trustees  have  a 
right  under  the  power  to  appoint  in  favor  of  the  insol- 
vent and  his  wife,  or  in  favor  of  the  ^children,  or  any  [*104] 
of  them,  with  or  without  the  insolvent  and  his  wife,  or 
either  of  them. 

I  am  also  of  opinion  under  these  setdements  (without  saying 
yfhht  might  be  done  under  other  settlements,)  that  any  benefit 
which  the  bankrupt  may  take  will  belong  to  his  assignee.[l] 

E«TABLX8H  the  indentures  and  direct  the  trusts  of  them  to  be  carried  into  effect 
Take  an  account  of  the  rents  and  profits  as  against  the  trustees,  from  the  time  when 
they  were  appointed  trustees,  making  all  just  allowances.  Declare  that  the  awgnee 
is  entitled  to  the  rents  and  profits  from  the  dale  of  the  vesting  order  to  the  time  of 
the  insolvent's  discharge  ;  that  from  tlie  time  of  his  discharge  the  rents  and  profits 
are  subject  to  the  trusts  of  the  settlements ;  and  it  being  admitted  that  the  trustees 
have  been  duly  appointed,  declare  that  the  power  is  vested  in  them.  Declare  that, 
Bcooiding  to  the  tine  construction  of  these  trusts,  the  trustees  have  a  right  to  apply 

[1  ]  By  a  maitiage  settlement  property  was  conveyed  in  trust  to  pay  the  rents,  &e. 
"  onto  or  for  the  maintenance  and  support  of  the  husband,  wife  and  children,  or 
otherwise,  if  the  trustees  should  think  proper  to  permit  the  same  to  be  received  by 
the  husband  during  his  life,  without  power  to  charge  the  same,  Slc**  The  husband 
having  become  a  bankrupt,  it  was  held,  that  a  trust  had  been  created  for  the  main- 
tenance and  support  of  the  wife  and  children  out  of  the  property  during  the  husband's 
life ;  but  that  the  assigneeB  take  eveiy  thing  subject  to  what  is  proper  to  be  allowed 
for  the  maintenance  of  tho  wife  and  childrBn.  Page  v.  Way,  3  Beav.  SO.  See 
Ymutghuband  ▼.  OMome,  1  CoHyer,  400. 
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the  renti  among  the  insolvont,  bis  wife,  and  chQdieii,  or  any  of  theiii»  the  inadTeat. 
his  wife,  and  children,  excluaive  of  any  other  of  them.  Declare  that  any  right  or 
title  of  the  insolvent  under  that  tmst  belongs  to  his  assignee.  Beserye  farther  direc- 
tions and  costs ;  with  liberty  to  apply. 


Gibson  v.  Russell. 

1843:  Jan.  18th,  19th;  Feb.  11th: 

A  deed  of  gift  of  real  estate  from  an  aged  and  infirm  peiwm  to  his  intimate  friend 
and  medical  attendant,  set  aside  for  fraud  ;  one  of  the  circumstances  in  proof  of 
fraud  boiug  that  the  deed  stated,  contrary  to  the  truth,  a  money  consideration. 

The  bill  was  filed  by  Geoi^  Gibson,  as  eldest  surviving  son 
and  heir-at-law  of  Thomas  Gibson,  (who  died  intestate  as  to  the 
property  in  question  in  the  cause,  leaving  a  widow  and  several 
children  surviving  him,)  praying  that  certain  indentures  of  lease 
and  release,  bearing  date  23rd  and  24th  March,  1840,  and  purport- 
ing to  be  a  conveyance  of  certain  freehold  property  of  the  intestate, 
situate  at  Leamington  Priors,  to  the  defendant,  might  be  declared 
fraudulent  and  void,  and  that  the  defendant  might  be  decreed 
to  deliver  up  the  same  to  be  cancelled,  and  might  also  be  decreed 

to  deliver  up  to  the  plaintifi* possession  of  the  premises,  &c. 
[*105]        *The  circumstances  of  the  case  will  sufficiently  appear 

from  the  judgment 

Mr.  Russell  and  Mr.  Chr^ene^  for  the  plaintiff. 

Mr.  Wigram  and  Mr.  Mylne^  for  the  defendant 

The  following  cases  were  cited  or  referred  to  in  argument : — 
Bridgeman  v.  Oreen^{a)  Dent  v.  Bennett,{b)  WhaUey  v.  Whdlr 
ley^c)  Filmer  v.  Gott,{d)  WiUan  v.  Willan,{e)  Popham  v. 
Brookelf)  Oriffths  v.  Robinslg)  Blackford  v.  ChristianJIJi) 

(o)  2  Vex.  sen.  687 ;  Wflm.  58.  (5)  7  Sim.  539.  [8  C.  4  Myl.  Sl  Cr.  2C9.] 

(c)  3  Bligh,  1.  (d)  4  Bio.  P.  C.  330  (ed.  Toml ) 

(«)  16  Ves.  72.      (/)  5  Rim.  a       (^>  3  Madd.  191.    (A)  1  Knapp,  P.  C.  77. 
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Draught  v.  Eustctce^{a)  Bowen  v.  Kirwan^{h)  De  Montmorency 

V.  Devereuxjic)  Hunter  v.  Atkins,{d) 

» 

The  Vice-Chancellor  in  the  course  of  the  ai^ument,  referred 
to  Welles  y.  Middleton.{e) 

FebAlth, — The  Vice-Chancellor.(/) — The  object  of  the 
bill  in  this  cause,  filed  by  the  heir-at-law  of  Thomas  Gibson  who 
died  in  June,  1840,  is  to  set  aside  a  conveyance  made  in  March, 
1840,  by  indentures  of  lease  and  release,  dated  the  23rd  and  24th 
of  that  month,  of  a  real  estate  which  belonged  to  Thomas  Gibson, 
situate  at  Leamington,  in  Warwickshire,  in  favor  of  the  defen- 
dant. This  estate  had  not  long  been  acquired  by  Gibson.  It 
appears  to  have  been  conveyed  to  him  in  February,  1840.  The 
conveyance  in  question,  that  of  March,  ex  facie  purpor- 
ting to  be  upon  a  sale,  is  one  *of  the  ordinary  description  [*106] 
in  such  cases ;  the  consideration  stated  being  a  sum  of 
£1000,  mentioned  as  paid  to  Gibson  by  the  defendant,  the  re- 
ceipt of  which  from  the  defendant  is  acknowledged  upon  the  in- 
denture of  release  by  Gibson,  the -apparent  vendor,  in  the  usual 
manner.  Had  the  transaction  been  real,  this  sum  would  pro- 
bably have  been  a  fair  and  sufficient  price,  about  equal  to  the 
true  value  of  the  property.  It  is  however  agreed  on  both  sides 
that  neither  this,  nor  any  price,  was  paid  or  intended  to  be  paid, 
and  that  the  conveyance  so  far  as  it  is  expressed  to  be  for  valua- 
ble consideration  mis-states  the  transaction,  which  the  plaintiff 
contends  to  have  been  fraudulent,  or  at  least,  equitably  invalid, 
and  which  was,  as  the  defendant  insists,  one  of  pure  and  free 
and  deliberate  gift.  It  is  the  defendant's  case  that  Gibson  pro- 
cured from  his  bankers  £1000  in  ten  bank-notes,  delivered  the 
notes  to  the  defendant  for  the  purpose  of  having  them  re-deliver- 
ed by  him  to  Gibson  m  the  form  of  payment  of  the  alleged  con- 
sideration-money stated  in  the  deed  of  release,  and  accordingly 

(a)  1  MoU.  328.  (6)  U  &  G.  t  Sng.  47.  (e)  I  Dr.  &,  WaL  119. 

(d)  3  Myl.  &  K.  113.       (0  1  Cox,  112. 

(/ )  The  statement  which  are  contained  between  the  brackets  in  the  courae  of 
tha  jndgment  are  drawn  up  by  the  reporter,  and  are  noceflsarily  a  mere  abridgment 
o#  the  eyidence  tm  referred  to  by  the  Fice-CAanceUor. 
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on  the  occasion  of  its  execution  received  them  back  from  the  de- 
fendant, and  that  this  was  mere  color,  but  a  color  and  a  course 
suggested  by  Gibson  himself,  who,  as  the  defendant  says,  de- 
sired that  the  gift  should  bear  this  form. 

In  March,  1840,  when  the  transaction  took  place,  Gibson  was 
upwards  of  80  years  old.  He  had  a  wife  living,  to  whom,  as  I 
collect,  he  had  been  married  for  more  than  half  a  century ;  and 
by  whom  he  had  a  numerous  family  of  children.  Of  these, 
three  only  were  Uving  in  March,  1840 :  one,  the  present  plaintiff, 
who  has  been,  as  I  understand,  blind  from  very  early  youth^ 
and  appears  to  have  been  regarded  with  esteem  and  some  degree 
of  afiection,  but  certainly  not  with  any  degree  of  disUke  or  die- 
approbation,  by  his  father ;  one,  a  daughter,  Sarah,  who  has 
never  married,  and  who  appears  also  to  have  been  esteemed  and 
not  disliked  by  her  father ;  and  a  younger  son,  William, 
[*107]  who  had  not  *been  successful  in  the  world.  Each  df 
these  persons  has  passed  the  middle  of  life.  A  son, 
called  Henry  Robert,  had  died  before  the  year  1840,  in  very 
narrow  circumstances,  leaving  a  widow,  and  some  infant  chil- 
dren, without  any  provision  whatever.  As  to  William  and 
Henry  Rx)bert,  the  feelings  of  their  father  during  the  last  three  or 
four  years  of  his  life  seem  to  have  been  those  rather  of  disap- 
pointment and  disapproval,  than  of  satisfaction  or  affection. 

The  children  of  Gibson  seem  to  have  had  nothing  but  from 
him,  and  one  of  them  at  least  appears  to  have  been,  before  and 
in  the  year  1840,  partially  if  not  wholly  dependent  on  him ;  the 
grandchildren  wholly  so.  The  amount  of  his  property  is  not 
precisely  in  evidence,  but  I  gather  its  total  value  in  reality  and 
personalty,  in  March,  1840,  to  have  been  probably  between 
£30,000  and  £50,000.  Originally  in  a  very  humble  station, 
after  passing  through  servitude  of  various  forms,  he  became  a 
small  dealer,  then  a  substantial  tradesman,  and,  ultimately,  for 
his  position  in  life,  a  considerable  capitalist,  obtaining,  so  far  as 
riches  are  concerned,  that  success  which  would  be  less  rare  if 
industrious  perseverance  and  self-denial  were  more  common. 
Fortunately  for  himself  he  had  been  taken  early  in  life  into  the 
service  of  a  gentleman  named  Russell,  now  deceased,  formerly  a 
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considerable  trader  at  Binningham,  through  whose  kindness  and 
patronage  he  acquired  such  education  as  he  had,  and  was  ena- 
bled to  lay  the  foundation  of  his  fortune.  If  to  this  gentleman, 
to  his  memory,  and  to  his  family,  he  was  capable  of  feeling,  and 
did  feel  a  grateful  and  affectionate  attachment,  that  feeling  was 
just  and  creditable  to  him. 

I  have  used  the  expression  <<  such  education  as  he  had."  It 
appeara  to  have  been  sufficient  for  a  person  in  the  position  in 
which  he  received  it  Considered  with  reference  to  a  fortune 
of  30,000L  and  upwards,  it  was  probably  limited  and  defective. 
At  the  period  which  we  have  particularly  to  consider, 
the  only  regular  and  constant  inmates  *with  him  of  his  [*108] 
house  were  his  wife  and  two  female  servants.  His  three 
surviving  children,  and  the  widow  of  his  deceased  son,  inhabited 
other  houses  in  the  neighborhood.  They  visited  at  his  house 
occasionally ;  some  oftener,  some  more  seldom.  The  daughter 
dept  there  latterly,  but  did  not  stay  there  during  the  day.  She 
had  her  home  with  her  blind  brother,  the  plaintiff.  The  father 
seems  to  have  been  a  careful,  hard,  and  thrifty  man,  strong- 
willed,  and  not  of  gentle  disposition  or  very  warm  affections. 

The  defendant,  younger  by  full  twenty  years  than  Gibson, 
is  the  son  or  one  of  the  sons  of  his  former  master  and  benefactor, 
Mr.  Russell,  already  mentioned.  From  this  circumstance  prob- 
ably, and  probably  also  from  professional  eminence,  the  defend- 
ant became  the  intimate  friend  and  medical  attendant  of  Gib- 
son ;  intimate  firiend,  that  is,  as  far  as  their  different  positions  in 
life  would  allow,  the  defendant  being  in  that  respect,  and  in 
point  of  education,  it  must  be  supposed,  the  superior  consider- 
ably of  the  two.  The  relation  in  which  they  stood  to  each 
other  may  be  gathered  to  some  extent,  if  not  quite  sufficiently, 
fiom  the  letters  of  May  and  June,  1840,  which  are  in  evidence, 
and  from  those  passages  of  the  defendant's  answers  in  the 
cause.  [ The  letter  of  May,  1840,  was  a  letter  from  Gib- 
son to  Russell,  in  which  the  former  requested  the  latter  to  state 
who  in  the  event  of  his,  Gibson's,  becoming  unfit  to  manage 
his  affiaiirs,  would  have  the  care  of  him  and  his  family.  The 
letter  of  June  was  the  reply  of  Russell,  in  which,  after  adverting 
to  the  advanced  age  of  Gibson,  and  the  necessity  of  his  abstain- 
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ing,  in  a  great  measure,  from  business,  Russell  suggested  that 
Gibs(Hi's  daughter  Sarah  should  attend  to  domestic  concerns,  and 
that  his  money  matters  generally  should  be  left  to  the  care  of 
Mr.  Cooper,  a  solicitor.  The  passages  of  the  answers  referred  to 
by  the  Vice-Chancellor  and  which  were  read  in  evidence  for  the 

plaintiff,  purported  to  give  an  account  of  the  original 
[*109]    connection  between  *Gibson  and  the  defendant    After 

stating  that  the  defendant's  father  had  in  the  latter  part  of 
his  life  become  unfortimate  in  business,  and  that  Gibson  had  from 
motives  of  gratitude  assisted  the  defendant,  and  that  an  intimacy 
had  thereon  arisen  between  them,  in  the  course  of  which  the 
defendant  had  become  the  medical  attendant  of  Gibson,  the  first 
answer  proceeded  to  state,  that  Gibson,  having  long  previously 
felt  and  frequently  expressed  a  desire  to  make  the  defendant 
some  substantial  present  to  evince  his  sense  of  gratitude  and  re- 
spect for  the  memory  of  the  defendant's  late  father,  and  as  a  mark 
of  esteem  for  the  defendant,  applied  to  and  requested  the  defend- 
ant to  accept  a  gift  of  a  certain  freehold  house  and  premises  situ- 
ate at  Leamington  Priors,  in  the  county  of  Warwick,  (being  the 
property  in  question  in  the  cause ;)  and  that  when  the  said  pro- 
posal, which  was  the  spontaneous  and  unprompted  proposal  and 
suggestion  of  Thomas  Gibson  himself,  was  at  first  made  to  the 
defendant,  he  absolutely  declined  to  accept  or  entertain  the  same. 
.  That  the  defendant,  however,  having  afterwards  ascertained  that 
Gibson  had  amply  provided  for  his  family,  he  some  time  in  or 
about  the  month  of  February,  1840,  first  signified  to  Gibson  his 
willingness  to  accept  the  said  intended  gift,  and  the  necessary 
measures  were  thereupon  taken  by  Gibson  and  his  solicitors  for 
making  over  to  the  defendant  the  said  house  and  property  at 
Leamington  agreeably  to  such  declared  intention  as  aforesaid. 
The  Vice-Chancellor  then  read  other  passages  in  the  answers 
relating  to  the  same  subject.  These  passages  incidentally  show- 
ed the  opinion  which  the  defendant  entertained  of  Gibson's  char- 
acter, whom  he  stated  to  have  been  in  many  respects  generous 
and  liberal,  though  he  admitted  that  he  was  "  a  person  of  a  strong 

money-getting  disposition." ]    I  may  here  refer  to  some 

parts  of  the  evidence  of  Mr.  Cooper  bearing  on  the  same  subject. 
He  has  been  examined  in  chief  on  both  sides,  is  mentioned 


CASES  IN  CHANCERY.  110 

1843— Wilson  v.  RusmII. 

% 


with  respect  in  'the  defendant's  letter  of  June,  1840,  is  [*110] 
one  of  Gibson's  executors,  and  appears  to  have  possessed 
his  confidence.  Both  Gibson  and  the  defendant  appear  to  have 
thought  well  of  him,  and  the  tone  and  manner  in  which  his  evi- 
dence is  given,  as  well  as  the  undoubted  facts  of  the  case,  induce 
me  to  consider  him  a  trustworthy  witness.  I  believe  what  he 
says.  [ The  Vtce-ChanceUor  then  read  portions  of  the  evi- 
dence of  Cooper.  This  witness  stated  that  for  the  four  years 
immediately  preceding  Gibson's  death,  during  which  time  the 
deponent  was  intimately  acquainted  with  him,  he  learnt  that  the 
defendant  was  the  medical  attendant  of  himself  and  such  of  his 
family  as  lived  with  him.  The  defendant  was  for  that  period 
on  kind  and  friendly  habits  with  Gibson,  and  Gibson  always 
spoke  of  him  with  respect  and  as  a  friend,  and  had  confidence 
in  him ;  but  the  deponent  never  heard  him  express  a  warm  in- 
terest in  his  professional  success  and  prosperity,  or  much  person- 
al regard  for  him. ] 

The  defendant  never  informed  Cooper,  or  the  wife  and  chil- 
dren of  Gibson,  or  either  of  them,  or  any  member  of  Gibson's 
family,  or  of  his  household,  or  caused  or  directed  any  such  per- 
son to  be  informed,  in  Gibson's  lifetime,  of  the  transaction,  whe- 
ther as  a  gift  or  as  a  sale,  before  or  after  its  completion,  or  of  the 
existence  of  any  intention  of  such  a  kind ;  nor  do  the  pleadings 
and  evidence,  taken  together,  enable  me  to  feel  satisfied  that,  ex- 
cluding Gibson  and  the  defendant,  and  the  witness,  Westbury, 
and  Mr.  Lee,  any  person  who  knew  or  heard  of  the  transaction 
in  question  did  not  know  or  hear  of  it  in  Gibson's  lifetime  other- 
wise than  as  an  actual  sale  for  money  in  the  ordinary  sense  of 
the  term.  Westbury,  in  his  evidence,  says,  that  he  heard  Gib- 
son say  to  Cooper  that  Gibson  had  sold  the  Leamington  prop- 
erty to  the  defendant  This  person,  Westbury,  was  clerk  to  Gib- 
son, and  collected  his  rents, — in  truth,  was  in  his  service,  though 
not  in  what  is  commonly  termed  a  menial  capacity.  He 
was  not  a  member  of  the  legal  profession.  'Messrs.  Sim-  [*111] 
cox  and  their  clerk,  Mr.  Bower,  were  professionally  con- 
cerned, and  were  the  only  professional  persons  concerned,  in  the 
transaction.  But  I  am  not  enabled,  on  the  evidence,  to  say  that 
Gibson  and  Westbury,  and  the  defendant,  were  not  the  only  per- 
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sons  in  Gibson's  lifetime  apprised  of  the  real  nature  of  the  trans- 
action, or  informed  that  a  gift  of  the  Leamington  proporty  was  in- 
tended, or  had  been  effected.  This  observation  is  subject  only 
to  what  Mr.  Lee  says  in  his  evidence,  and  to  what  passed  be- 
tween Mr.  Thomas  Simcox  and  the  defendant  on  the  28th  of 
Febniary.  I  do  not  forget  that  Mr.  Thomas  Simcox's  retention 
of  that  in  his  memory  during  the  succeeding  month  might  have 
been  thought  probable ;  still  I  find  it  upon  the  materials  before 
me  not  possible  to  conclude  judicially  that  Messrs.  Simcox  and 
Mr.  Bower  were  not  deceived  and  misled  as  to  the  true  char- 
acter of  the  transaction,  (not  using  the  words  "  deceived  and 
misled"  in  any  sense  offensive  to  Mr.  Russell  or  to  Westbury.) 

[ The  Vice-Chancellor  then  read  the  depositions  of  Mr. 

Thomas  Simcox,  Mr.  Bower,  and  Mr.  Lee,  the  defendant's  solici- 
ter ;  observing,  that  Mr.  Lee,  as  the  defendant's  trustee,  in  the 
indenture  of  24th  March,  had  executed  that  deed,  but  at  what 
time  did  not  appear. 

The  substance  of  these  depositions  was  as  follows : — Simcox 
deposed,  that  on  the  28th  February,  1840,  the  defendant  called 
upon  him  at  his  office,  and  informed  him  that  Mr.  Gibson  wish- 
ed to  make  him  a  present  of  a  house  at  Leamington  ;  upon 
which  the  deponent  observed,  that  his  late  father  had  always 
had  a  great  objection  to  professional  men  receiving  gifts  from 
their  clients ;  that  the  defendant  then  said,  that  his  object  in  ask- 
ing the  question  was  to  ascertain  whether  Mr.  Gibson  had  the 
means  of  providing  for  his  fieunily ;  to  which  the  deponent  replied 
that  he  believed  he  had.    The  deponent  then  stated,  that  on  the 

18th  March,  1840,  he  received  parol  instructions  from 
[*112]    Westbury,  Gibson's  clerk,  for  the  preparation  of  a  *convey- 

ance  of  property  at  Leamington  Priors  from  Gibson  to  the 
defendant  for  £1000.  That  the  deed  was  prepared,  and  the  de- 
ponent gave  his  clerk.  Bower,  instructions  to  see  it  executed,  aQd 
the  money  paid.  The  deponent  never  heanl,  till  after  the  death 
of  Gibson,  that  the  deed  did  not  state  the  true  consideration. 

Bower  deposed  that  he  went,  by  the  instructions  of  Simcox,  to 
see  the  deed  executed :  that  he  found  Gibson  and  the  defendant 
together  at  Gibson's  house ;  that  the  deed  was  executed  by  Mr. 
Gibson  and  the  defendant  in  the  deponent's  presence ;  and  that 
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the  consideration  money  was  paid  by  the  defendant  to  Gibson  in 
bank-notes :  that  no  other  person  was  present  in  the  first  instance 
but  that  Westbiiry  afterwards  entered.  No  observation  was 
made  which  led  the  deponent  to  think  that  the  transaction  was 
otherwise  than  an  ordinary  purchase. 

Lee  stated,  that  about  March,  1840,  he  was  consulted  by  the 
defendant  as  to  a  proposal  made  by  Gibson  to  convey  to  him 
certain  property  at  Leamington.  That  on  that  occasion  the  de- 
Tendant  said  that  he  had  called  on  Simcox  as  the  attorney  for 
Gibson,  to  ascetain  whether  Gibson  could  with  propriety  carry 
into  effect  his  intention,  and  that  Simcox  had  assured  him  that 
he  could  spare  it  out  of  his  income.  That  the  deponent  there- 
upon advised  the  defendant  to  accept  Gibson's  offer.  That 
the  defendant  did  not  in  any  other  way  employ  the  deponent 
professionally  in  reference  to  the  transaction ;  and  that  Simcox 
did  not  at  any  time  apprise  the  deponent  that  it  was  proposed 
or  intended  to  insert  his  name  as  a  trustee  in  a  conveyance  of 
the  property,  or  enter  into  any  conversation  with  him  on  the 
subject  of  such  conveyance.  That  the  defendant  did  not  conceal 
or  make  any  secret  of  his  having  received  a  gift  of  the  property 
at  Leamington  from  Gibson. ] 

On  the  18th  of  June,  1840,  Gibson  committed  suicide, 
being  then,  as  foimd  by  the  verdict  upon  an  inquest  *held     [*113] 
by  the  coroner,  of  xmsound  mind.    The  verdict  was  poba- 

bly  correct.    [ The  Vice  Chancellor  then  read  the  depositions 

of  the  defendant  upon  his  examination  at  the  inquest,  and  like- 
wise certain  passages  from  his  answer  on  the  same  subject.  He 
also,  upon  the  same  subject  read  the  evidence  of  Cooper  and 
Wcstbury.  The  general  result  of  the  evidence  of  the  last- 
named  witnesses  was,  that  Gibson  had  been  in  a  very  declining 
state  of  health  from  February,  1839,  to  his  death,  that  in  De- 
cember 1839,  he  had  had  a  severe  attack  of  erysipelas,  and  that 
during  that  period  his  memory  was  much  impaired.  In  Coop- 
er's opinion  he  was  occasionally  in  a  state  of  superannuation  for 
four  years  previous  to  his  death.  The  defendant  also  admitted, 
that  during  a  severe  bodily  illness  which  took  place  in  January 
or  February,  1839,  Gibson  was  subject  to  occasional  mental  wan- 
derings and  misconceptions.    With  respect  to  the  particular  cir- 
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cumstances  which  occurred  on  the  day  of  the  execution  of  the 
deed,  Westbury  deposed  as  follows ; — 

On  the  23rd  March,  1840,  Thomas  Gibson  sent  me  to  his  at- 
tomies,  Messrs.  Simcox,  to  inquire  if  the  conveyance  to  Mr. 
Russell  was  prepared,  and  if  so,  at  what  time  they  could  wait 
upon  him  with  it  to  be  executed ;  and  they  appointed  two  o'clock 
the  next  day  for  that  purpose.  I  beUeve  there  was  a  note  writ- 
ten by  me  by  the  desire  of  Gibson  on  the  same  day,  and  sent  to 
the  defendant  to  inform  him  of  the  appointment  and  to  request 
his  attendance.  On  the  next  morning  Thomas  Gibson  reached 
out  his  cheque  book  and  gave  it  to  me,  desiring  me  to  fill  up  a 
cheque  for  £1000  on  the  Birmingham  Banking  Company,  pay- 
able to  himself  or  bearer ;  which  is  now  produced  to  me,  &c.  I 
filled  up  the  cheque,  and  Thomas  Gibson  signed  it  He  then 
directed  me  to  get  a  car,  that  he  might  go  with  me  to  the  bank, 
and  he  went  with  me  to  the  bank,  and  remained  at  the  door  of 

the  bank,  in  the  car,  while  I  went  in  for  the  money.  I 
[*114]    'presented  the  cheque  and  got  £1000  in  ten  £100  bank 

notes.  I  returned  to  said  Thomas  Gibson,  and  when  I 
got  into  the  car  I  gave  him  the  notes.  We  then  returned  home. 
When  we  got  into  the  house  he  took  out  the  notes  and  counted 
them,  and  put  them  into  his  pocket  again.  He  then  sat  down 
for  a  few  minutes,  and  said,  "  I  shall  forget  what  to  do  with 
these  notes  now."  I  then  wrote  him  a  memorandum,  by  his  own 
direction,  the  purport  of  which  was,  to  the  best  of  my  recollec- 
tion, as  follows : — "  T.  G.  to  hand  these  notes  to  Mr.  Russell  as 
soon  as  he  comes  in,  and  before  the  arrival  of  Mr.  Simcox."  I 
dehvered  this  memorandum  to  said  Thomas  Gibson,  who  put  it 
out  of  sight  A  little  before  two  o'clock,  the  time  appointed  for 
the  meeting,  the  defendant  came.  This  note  or  memorandum 
then  lay  on  the  table.  I  left  the  room  to  look  after  Mr.  Simcox. 
It  was  about  three  o'clock  when  Mr.  Bower  (Messrs.  Simcox's 
clerk)  came.  He  and  I  went  into  the  room  together,  where  the 
defendant  and  Thomas  Gibson  were.  Bower  then  produced  the 
deeds.  I  believe  the  conveyance  was  then  read  over  by  Mr. 
Bower,  and  signed  by  Thomas  Gibson,  and  the  money  paid  by 
the  defendant  to  said  Thomas  Gibson,  in  the  notes  which  I  have 
every  reason  to  believe  I  had  so  fetched  from  the  bank  as  before 
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Stated.  The  deed  which  the  said  Thomas  Gibson  signed  was 
also  signed  by  the  defendant  and  attested  by  Mr.  Bower.  Mr. 
Bower  counted  the  notes  :  there  were  ten  £100  Bank  of  England 
notes.  After  counting  them  he  returned  them  to  Gibson,  who 
put  them  into  his  pocket.  Mr.  Bower  then  tied  up  the  deeds  and 
laid  them  on  the  table.  Thomas  Gibson  then  reached  out  two 
bottles  of  wine  and  some  cakes,  and  the  defendant,  Mr.  Bower, 
and  myself,  partook  of  them,  and  I  think  said  Thomas  Gibson 
had  a  glass.  We  sat  about  a  quarter  of  an  hour,  and  then  Mr. 
Bower  left.  After  Mr.  Bower  left,  Gibson  walked  about  the 
room  and  seemed  rather  confused.  He  put  his  hands 
into  his  breeches  pocket,  pulled  out  the  *notes,  and  offer-  [*115] 
ed  them  to  the  defendant.  I  said,  "  No,  Sir,  you  must 
keep  those  notes  yourself ;"  and  the  defendant  put  his  hand  upon 
said  Gibson's  shoulder,  in  a  familiar  manner,  and  said,  "  No,  my 
good  friend,  those  are  yours,  put  them  up  safely  ;"  and  he  put 
them  into  his  breeches  pocket  again.  Defendant  then  laid  hold 
of  the  deeds,  and  wished  Thomas  Gibson  good  bye,  and  said, 
"I  suppose  I  must  take  these  with  me?"  Gibson  said,  "Yes;" 
and  the  defendant  then  went  away,  taking  the  deeds  with 
him. ] 

A  case  containing  the  ingredients  that  I  have  mentioned,  must, 
as  I  conceive,  upon  principle  and  authority  be  viewed  as  a  case 
upon  which,  without  more,  the  deeds  could  not  be  supported ; 
&at  is,  must  be  deemed  prima  fade  liable  to  be  impeached  in 
equity,  so  as  to  throw  upon  the  defendant  the  burthen  of  proof 
to  sustain  them.  The  whole  evidence,  however,  in  the  cause 
(comprising  more,  considerably,  than  I  have  stated)  is  contended 
by  the  defendant  to  be  together  sufficient  to  establish  these  three 
propositions : — First,  that  Gibson,  when  he  executed  the  deeds, 
was  of  sound  mind ;  secondly,  that  he  was  at  that  time,  in  all 
material  respects,  competent  to  the  transaction  of  such  business ; 
thirdly,  that  he  well  understood  the  whole  matter,  and  needed 
no  other  advice  or  assistance  respecting  it  than  such  as  he 
had. 

I  have  intimated,  and  I  now  say,  that  this  case  is,  in  my 
opinion,  such,  in  its  undoubted  and  imquestioned  circumstances, 
as  to  render  it  incumbent  on  the  defendant  to  establish,  by  evi- 
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dence,  the  affirmative  of  these  propositions  as  an  essential  con- 
dition of  his  success  in  the  cause.  With  regard  to  the  tirst  pro- 
position, it  is  clear,  and  admitted,  that  in  the  early  part  of  the 
year  1839,  Gibson's  mind  was  disordered ;  that,  temporarily  or 
otherwise,  whether  induced  by  bodily  aliments  or  otherwise,  he 
was  then  for  some  time  (shorter  or  longer)  under  insane  delusion. 
The  defendant  insists  that  Gibson  had,  in  or  before  the  autumn 
of  that  year,  completely  recovered  his  mental  health, 
[*116]  and  'was  throughout  the  first  four  months  of  1840,  of 
perfectly  sound  mind.  Upon  this  point,  however,  after 
much  reflection,  I  am  not  satisfied.  It  may  be  that  during  this 
period  he  exhibited  on  all  occasions  perfect  aptitude  for  his  ordi- 
nary business.  I  assume  that  on  numerous  subjects  there  was 
at  this  time  no  observable  mark  or  symptom  of  unsoundness, 
and  that  conversations  might,  during  the  whole  of  the  period, 
have  been  held  with  him  on  topics  of  business,  and  very  many 
others,  in  which  no  trace  of  delusion  would  have  been  exhibited. 
But,  upon  one  subject,  if  not  on  more,  it  is,  in  my  opinion,  upon 
the  evidence,  doubtful,  whether  symptoms  were  not  shown  which 
ought  to  lead  to  the  conclusion  that  he  was  not,  during  the  first 
four  months  of  1840,  of  sound  mind.  I  refer  particularly  to  the 
circumstances  regarding  his  wife.  I  am  aware  of  what  the  de- 
fendant says  on  the  subject.  I  am  aware  how  slightly,  if  not 
defectively,  some  matters  may  be  argued  to  be  put  in  issue  by 
the  bill.  I  am  aware  of  the  caution  with  which  the  testimony 
of  some  of  the  witnesses  is  to  be  receive4 ;  yet,  with  all  these 
considerations  before  me,  I  have  been  unable  to  satisfy  myself 
that  during  the  four  months  just  mentioned,  Gibson  was  not  con- 
tinuing mider  an  insane  delusion.  If  he  was  so,  he  was  then, 
of  course,  of  imsound  mind.  Upon  this  point,  I  say  no  more 
than  that  I  am  not  free  from  doubt  concerning  it. 

The  defendant's  next  proposition  is,  that  Gibson  when  he  exe- 
cuted the  deeds  was,  in  all  material  respects,  competent  to  the 
transaction  of  such  business.  Assuming  him  to  have  been  then 
of  sound  mind,  yet  neither  upon  this  point  am  I  satisfied  that 
the  defendant  is  right.  Having  regard  to  the  entire  evidence 
of  Westbury,  to  the  differing  accounts,  especially,  which  he  and 
the  defendant  give  of  some  passages,  at  which  they  were  both 
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present,  and  particularly  to  the  manner  in  which  they  speak  re- 
spectively of  the  memorandum  that  was  in  the  room  with  Gibson 
on  the  24th  of  March,  I  find  myself  left  in  doubt  as  to  the 
*state  and  course  of  the  matters  which  took  place  in  that  [*117] 
room  on  that  day.  Bower,  whose  respectability  and  in- 
tegrity are  not  questioned,  on  either  side,  and  could  not,  probably, 
be  with  reason  questioned,  does  not  seem  to  have  beeu  intimate 
with  Gibson,  and  may  not  have  had  frequent  opportunities  of 
observing  him.  If  Westbury's  recollection  and  statements  are 
correct,  Gibson's  memory  was  at  the  time  in  a  strikingly  defect- 
ive state.  Some  memorandum  there  was,  and  the  defendant's 
account  of  it,  though  to  be  read  and  considered,  has  not  been 
made  evidence.  On  the  whole,  I  repeat,  that  the  entire  evidence 
in  the  case  considered  with  or  without  the  answers,  but  consider- 
ed without  forgetting  the  caution  and  reserve  with  which  some 
parts  of  it,  unfavorable  to  the  defendant,  ought  to  be  received, 
does  not  enable  me  to  represent  myself  as  satisfied  that  when 
Gibson  executed  the  deeds,  if  he  was  of  sound  mind,  he  was  in 
all  material  respects  competent  to  the  transaction  of  such  business. 

Upon  that  which  I  have  mentioned  as  the  defendant's  third 
proposition,  my  opinion  is,  also,  that  he  has  not  established  it ; 
and  I  here  may  declare  affirmatively  my  impression,  that  Gibson, 
if  sane,  took  up  and  pursued  the  notion  of  the  gift  in  question, 
and  executed  the  deeds  without  the  advice  and  protection,  which^ 
in  his  circumstances,  he  needed  and  ought  to  have  had. 

Comparing  the  evidence  of  Mr.  Simcox  and  Mr.  Bower  with 
the  evidence  of  Westbury  and  the  statements  of  the  defendant, 
it  appears  to  me  idle  to  suggest  that  Gibson  had  for  any  substan- 
tial, useful,  or  effective  purpose,  a  solicitor,  or  any  professional 
or  fit  adviser  in  the  matter.  I  say  "fit  adviser,"  not  in  any  sense 
disrespectful  to  Westbury.  His  station  and  position  appear  to 
me  not  to  have  qualified  him  for  such  a  duty,  if  he  had  attemp^ 
ed  the  performance  of  it.  He  was,  in  efiect,  merely  tlie  servant, 
though  not  a  menial  servant,  of  Gibson,  and  seems  to  de- 
sire to  be  understood  as  having  considered  that  all  he  *had  [*1 18J 
to  do  was  to  obey  his  master's  orders.  Neither  the  plain- 
tiff nor  Mr.  Cooper,  nor  in  truth  any  person,  was  consulted  on  the 
subject    Had  some  disinterested  person  of  discretion,  and  weight. 
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and  consideration,  whether  in  or  out  of  the  legal  profession,  be^i 
consulted,  the  amount  of  the  old  man's  fortune^  the  proportion 
between  it  and  the  gift,  the  situation  and  prospects  of  his  chil* 
dren  and  of  the  family  of  his  son  Henry,  the  certainty  that  the 
tmth  of  the  transaction  must  come  out,  the  eccentric  and  doubt- 
ful character  belonging  to  a  simulated  sale,  the  possil»Iity  that 
before  his  death  his  own  views  or  position  or  the  position  of  the 
defendant  might  be  materially  varied,  the  suggestion  of  a  will^ 
or  of  a  deed  of  gift  with  a  power  of  revocation,  might  have  been 
judiciously,  and  with  effect,  brought  under  his  attention.[l]  I 
think  that  all  the  considerations  properly  belonging  to  the  mat* 
ler  were  not  brought  before  him,  if  he  was  capable  of  understand* 
ing  or  attending  to  them.  Assuming  that  he  himself  suggested 
an  apparent  sale,  how  came  he  to  do  so  ?  Effectual  concealment 
of  the  gift  could  not  rationally  have  been  hoped.  Enquiries  and 
investigation  must,  in  reason,  have  been  expected  to  take  place 
sooner  or  later.  Was  it  in  view  to  crxhibit  in  this  way  to  the 
defendant,  or  otherwise,  that  the  gift  to  him  was  in  eflect  of 
£1000?  This  notion  would  seem  improbable,  and  almost,  if 
not  quite,  childish.  Did  the  old  man  imagine  that  a  deed  of  gift 
could  not  be  made  irrevocable,  and  therefore  prefer  a  pretended 
sale  ?  This  also  is  an  improbable  theory,  and  I  see  no  grounds 
on  which  to  form  it.  Or,  lastly,  did  it,  whether  erroneously  or 
otherwise,  occur  to  the  mind  of  some  person  that  diough  a  donor 
may  generally  sell  or  mortgage  as  against  his  own  voluntary  con- 
veyance, wheie  the  donee  has  not  dealt  with  the  subject  far  val- 
ue :  yet  it  may  be  difficult  or  impossible  to  do  so,  where  the  deed 
of  gift  is  really  in  form  and  appearance  one  of  sale  ?  I  do  not 
suppose  that  this  occurred  to  the  imderstanding  of  Gibson. 
[•119]  *I  confess  myself  at  a  loss  to  account,  in  any  manner 
favorable  to  the  validity  of  the  transaction,  for  the  form 
which,  whether  upon  Gibson's  suggestion  or  otherwise,  it  was 
made  to  bear. 

As  a  gift  of  such  value,  assuming  Gribson  to  have  felt  grate- 
fully and  affectionately  towards  the  defendant's  late  father,  and 

[1]  In  Conftit  v.  Bell,  1  Yo.  &.  Coll.  C.  C.  578.  Vice  Chancellor  Knight  Brace 
expresses  himself  still  more  strongly  as  to  the  weight  to  be  given  to  the  absenee,  in 
turn  of  this  deecriptioQ,  of  adYice,  or  of  an 
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kindly  towards  the  defendant  himself— assuming  that  an  inten* 
tion  to  make  him  a  present  had  he^i  occasionally  mentioned  by 
Gibson,  and  recollecting  what  appears  in  the  case  as  to  the  as- 
sistance that  he  had  rendered  the  defendant  in  his  early  life — I 
am  miable  to  consider  it  as  one  likdy  to  have  been  made  by  a 
man  of  Gibson's  hard,  and  close,  and  thrifty  dispostion,  in  the 
vigour  of  his  intellect 

The  dates  of  his  will  and  codicils  appear  to  the  16th  No- 
vember, 1826,  20th  July,  1838,  and  19th  January,  1839,  To 
two  of  them  Mr.  John  Simcox,  to  two  of  them  Mr.  Bower,  and 
to  one  of  them  the  late  or  the  present  Mr,  Thomas  Simcox,  is  an 
attesting  witness.  Neither  of  these  three  instruments  contains, 
as  I  understand,  any  gift  or  provision  except  in  favor  of  the  tes- 
tator's wife,  children,  and  descendants.  Though,  with  reference 
to  the  gift  of  £1000  to  the  charity,  it  may  be  a  slight  or  un- 
founded remark  to  compare  its  date  with  that  of  the  composition 
of  the  somewhat  remarkaUe  memoir  of  his  life  (a  production  not 
q>aring  in  his  praise,)  yet  it  is  difficult  to  avoid  remembering 
how  near  this  gift  was  in  time  to  a  period  when  he  was  certainly 
disordered  in  mind,  or  how  the  defendant  states  himself  to  have 
considered  it  at  the  time,  for  observing,  that,  had  Gibson  been 
of  a  free,  open,  and  generous  turn  of  mind,  such  gifts  as  these 
were  very  large  for  a  man  of  his  fortune,  and  were,  in  the  state 
of  his  family,  such  as  mankind  in  general  would  not  have  deemed 
prudent 

These  being  my  views  of  this  matter,  taken  upon  reflection, 
without  relying  on  all  the  evidence  unfavourable  to  the 
defendant's  case  (some  portions  of  which  seem  to  me  *to  pi20] 
be  of  very  questionable  weight,)  I  find  it  impossible  to  say 
that  these  deeds  can  stand.  I  think  that  they  must  fail  on  princi- 
ples perfectly  familiar  in  this  Court,  and  which  it  has  long  both  in 
theory  and  in  practice  recognized.  During  the  argument  I  re- 
ferred to  Wdles  V.  MtddleUmn^  and  I  may  now  repeat,  tha^ 
though  the  particular  circumstances  were  there  qjecifically  very 
different  from  the  facts  before  me,  the  judgment  of  Lord  Thur- 
low  contains  observations  far  from  inapplicable  to  some  parts  of 
the  present  ease. 

The  bill  is  not  without  inaccuracies.    It  contains  some  state- 
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ments  which  are  unnecessarily  harsh,  and  bear  against  the  de- 
fendant to  an  extent  that  the  evidence  in  the  cause  does  not,  in 
my  judgment,  support.  I  desire  particularly  to  be  understood 
as  not  adopting  or  going  along  with  all  that  the  bill  contains — 
a  remark  which  I  make  without  meaning  directly  or  indirectly 
any  censure  upon  the  learned  counsel  who  has  signed  it. 

There  having  been  no  objection  on  the  plaintiff's  part  to  the 
reception  of  the  evidence  in  favor  of  the  defendant's  reputation, 
and  the  respect  and  esteem  in  which  he  is  held  by  his  friends 
and  society,  I  listened  readily  and  attentively  to  it — evidence 
certainly  by  which  he  has  reason  to  be  much  gratified.  But, 
of  course,  I  could  not  allow  it  to  have  any  weight  with  me  ju- 
dicially. 

I  may,  however,  be  permitted  to  say,  that,  having  heard  that 
evidence,  it  is  highly  satisfactory  to  me  to  find  myself  able  on 
judicial  grounds  to  mark  my  sense  of  the  result  of  comparing 
the  bill  with  the  evidence  by  relieving  him  from  a  portion  of  the 
suit.  The  point  of  division  is,  in  my  judgment,  the  time  of  filing 
the  replication.  By  that  time  the  defendant,  who  may  not  origi- 
nally have  much  considered,  or  may  not  have  distinctly  recol- 
lected the  circumstances  of  the  case,  had  had  his  attention  cal- 
led closely  and  particularly  to  them,  and  had  had  opportunities 
of  taking  the  best  advice.  By  that  time  a  proposal  might 
[*121]  have  been  made,  which,  without  *wounding  any  proper 
feelings,  or  affecting  him  prejudicially  in  the  minds  of 
persons  capable  of  forming  a  sound  opinion  as  to  the  matter, 
would  either  have  then  terminated  the  litigation,  or  very  pos- 
sibly have  enabled  the  Court  to  deal  with  the  subsequent  costs, 
in  a  manner  different  from  that  in  which  it  now  appears  to  me 
right  to  dispose  of  them,  Upon  the  whole  case  the  decree  of  the 
Court  is,  to  declare  that  the  deeds  of  March,  IS  10,  cannot  stand, 
and  to  set  them  aside  with  the  usual  consequential  directions ; 
to  give  no  costs  up  to  the  replication  on  either  side,  and  to  direct 
the  costs  after  the  replication  to  the  present  time  to  be  paid  by 
the  defendant ;  reserving  subsequent  costs,  with  liberty  to  ap- 
ply[.2] 

[2]  In  Dent  v.  BennetU  4  Myl.  &  Cr.  269|  an  agreement  obtained  by  a  surgeon 
from  a  deceaaed  patient  waa  aet  acide,  upon  the  ground  that  the  court  was  satiafied 
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HoARE  V.  Hornby. 

1643 :  Jan.  24th. 

A  testator  made  two  wills,  one  of  his  English,  the  other  of  his  American  property. 
Neither  of  th^  wills  referred  to  the  other.  His  daughter,  who  was  entitled  to  per- 
•onal  property  imder  both  wills,  executed,  previously  to  her  marriage,  a  settlemeat 
of  varioos  descriptions  of  penonal  property,  including  specifically  her  property 
under  the  English  will,  but  not  mentiooing  or  referring  to  her  property  under  the 
American  will  The  settlement  contained  a  clause  providing  that  such  further 
personal  estate  (if  any)  as  should  during  her  life  become  vested  in  or  accrue  to  or 
be  aarignable  by  her  and  her  husband,  should  be  assigned  upon  the  trusts  of  the 
settlement ;— ITeM,  that  this  clause  did  not  aflfeet  her  American  property.  , 

John  Hornby,  by  his  will  dated  the  27th  February,  1803, 
amongst  other  devises  and  bequests  therein  contained,  bequeath- 

• 

that  the  patient  never  did  agree  to  nor  intend  what  in^the  alleged  a^eement  he  was 
represented  as  agreeing  to  and  directing,  and  that  his  signature,  if  genuine,  must 
have  been  obtained  by  fraud,  or  under  such  circumstances  as  rendered  it  the  duty  of 
a  court  of  equity  to  protect  the  patient  and  his  estate  from  being  prejudiced  by  it. 
And  this  relief  stands  upon  a  general  principle  applying  to  all  the  variety  of  relations 
in  which  dominion  may  bo  exercised  by  one  person  over  another.  S.  C.  7  bim.  539» 
leferred  to  3  Kent's  Comm.  483,  n.  a.  Where  the  learned  commentator,  who 
oould  not  have  been  aware  of  the  subsequent  decision  of  the  Lord  Chancellor  in  the 
same  case,  approving  and  enforcing  the  same  principles,  applauds  the  spirit  and  energy  • 
with  which  <*  the  Vice-Chancellor  enforced  the  doctrine,  that  wherever  we  find 
the  relation  of  employer  and  agent  in  situations  in  which,  of  necessity,  much  confi- 
dence most  be  placed  by  the  employer  in  the  agent,  then  the  case  arises  for  watch- 
folnesB  on  the  part  of  the  court  that  the  confidence  shall  not  bo  abused  "  The  fol- 
lowing is  a  still  later  case  on  the  subject ;  and  the  editor  owes  no  apology  for  the  in- 
trodaction  of  some  long  extracts  from  the  opinion  of  the  distinguished  Judge  by  whom 
it  was  decided.— In  1836,  J.  H.  effected  two  policies  of  insnranc<'  upon  his  own  life, 
nod  by  indenture  of  March  15,  1836,  he  assigned  the  same  to  the  plaintiff  then  a 
practising  physician,  and  of  whom  J.  U.  was  the  psCient  at  the  time.  The  deed  re- 
cited that  J.  H.  stood  indebted  to  the  plaintiff  in  the  som  of  X20  for  professional  services 
rendered  to  J.  H.  by  the  plaintiff,  which  he  was  voable  to  pay,  and  the  consideration 
for  the  assignment  was  expressed  to  be  *'  the  said  sum  of  $20  so  due  dec-  and  also 
the  further  sum  of  tOs."  In  1837,  J.  H.  died,  and  bis  widow  who  thereupon  be- 
come his  personal  representative,  having  declined  to  concur  with  the  plaintiff  in 
giving  the  Assurance  Company  the  necessary  receipt,  he  filed  a  bill  against  her, 
therein  stating  the  deed  to  have  been  in  consideration  of  £20,  paid  in  cash  ;  and  the 
defendant  by  her  answer  denied  that  the  consideration  expressed  in  the  deed  of  as- 
signment was  ever  in  point  of  fact  paid,  (the  answer  evidently  alluding  to  the  assign* 
ment  alleged  in  the  bill,)  and  insisted  on  the  invalidity  of  the  assignment  To  sup- 
port the  payment  of  the  conskleniUon  stated  in  the  deed,  the  plaintiff  oflfored  evidence 
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ed  25,000/.  to  trustees,  upon  trust  to  invest  the  same  in  the  funds, 
and  pay  the  dividends  to  the  testator's  wife,  Jane  Hornby,  for 

to  prove  that  JCl  1  was  in  fact  paid  at  the  time  of  the  execution  of  the  deed,  and  that 
the  reeidue  of  £9  was  due  for  past  eerrices  as  a  phyeician :  but  the  court  rejected 
the  evidence,  and  dismined  the  bill  with  coata.  Sugden,  Lord  Ch.  **  It  ia  said  that 
there  is  nothing  in  the  relation  of  physician  and  patient  which  can  iwevent  the  one 
fiom  entering  into  a  contract  with  the  other.  I  mean  to  lay  down  no  general  role 
that  there  is ;  but  while  such  a  relation  continues,  this  court  is  called  upon  to  look  at 
a  contract  entered  into,  without  the  intervention  of  a  third  party,  with  considerable 
jealousy.*  I  do  not  wish  to  be  undentood  to  say,  that  a  man  who  happens  to  be  an 
eminent  physician,  and  is  therefore  called  upon  to  attend  a  number  of  persons,  ist 
consequently  precluded  from  entering  into  a  contract,  such  as  the  purchase  of  a  house 
for  instance,  from  any  of  his  numerous  patients.  In  such  a  case  the  contract  pro- 
ceeds openly  and  fairly,  and  the  relation  of  physician  and  patient  has  in  reality  no 
bearing  upon  it  But  that  is  not  the  case  here,  for  the  relation  was  continued  down 
to  the  time  of  the  contract,  and  the  contract  in  point  of  fagt  arose  out  of  it.  The 
plaintiff  had  for  several  yean  attended  this  poor  man,  and  money  due  to  him  for 
medical  services  was  the  alleged  consideration  for  the  assigument  The  relation  of 
physician  and  patient  does  not  property  arise  because  the  physician  may  not  happen 
to  be  in  actual  attendance  at  the  time  &c."  "  It  is  said  that  the  mere  relation  of 
patient  and  physician  is  not  sufficient  to  invalidate  a  transaction  between  them.  I 
do  not  mean  to  say  that  it  is ;  but  I  would  set  aside  such  a  deed  as  this  between  any 
parties,  whatever  might  be  the  relation  in  which  they  stood  to  each  other.  The  deed 
itself  shows  that  the  transaction  was  an  improper  one.  In  any  case  which  may 
'  come  before  me,  as  long  as  I  sit  in  thb  Court,  in  which  one  party  may  exercise  an 
influence  over  the  other,  whether  the  relation  be  that  of  guardian  and  ward,  solicitor 
and  client,  trustee  and  eeatui  que  truH,  doctor  and  patient,  or  the  like,  whenever 
there  is  a  dealing  between  two  parties,  one  of  whom  is  subject  to  the  influence  of 
the  other,  I  shall  expect  to  find  a  fair  and  correct  statement  of  the  transaction  upon 
the  face  of  the  deed  iiKlf ;  and  if  such  parties  mean  to  uphold  their  dealings  m 
this  court,  they  Toust  state  the  nature  of  them  fully  and  fairly  upon  the  face  of  the 
deeds  themsehres.  la  this  case  it  »  admitted  that  the  statement  upon  the  face  of 
the  deed  is  not  true.  Upon  that  ground  alone  I  should  be  prepared  to  act :  and  if 
this  plaintiff  procured  this  m&q  to  execute  this  assignment  to  him  in  consideration 
of  JC20  in  the  deed  alleged  to  be  due,  when,  in  reality,  there  was  only  £9  doe,  he 
committed  a  fraud  upon  him.  I  am  of  opiiuon  that  a  consideration  composed  partly  of 
the  consideration  stated  in  the  deed,  and  partly  of  something  else,  is  not  consistent 
with  the  consideration  stated  upon  the  face  of  the  deed,  and  that  it  is  not  open  to 
the  plaintiff  to  give  such  evidence  in  order  to  sustain  the  deed.  I  cannot  lose  sight 
of  the  principles  of  public  policy  which  have  been  alluded  to ;  yet  I  decide  this  case 
independently  of  them.**  Aheame  v.  Hogan,  (Jan.  1844,)  Drury,  310,  23,  26L 
That  undue  influence  is  a  ground  for  setting  aside  a  transaction,  see  Consett  v.  Bell, 
1  Ya  &  Coll.  578,  n.  (1)  ;  WheUm  v.  Whelan,  3  Cowen,537,  where  the  unduiT  in- 
fluence was  exercised  by  a  favourite  son,  over  a  father  in  discussion  with  other 
branches  of  his  family.    The  general  principle  is  elucidated  and  enforoed ;  bat  as  it 
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her  life,  or  until  her  second  marriage ;  and  upon  her  decease  or 
second  marriage,  to  divide  the  capital  amongst  his  children  ;  the 
shares  of  the  sons  to  be  vested  at  the  age  of  twenty-one,  and  those 
of  the  daughters  at  twenty-one  or  marriage ;  with  benefit  of  survi- 
vorship as  to  the  shares  of  sons  dying  under  that  age,  or  daugh- 
ters dying  under  that  age  luunarried.  And  the  testator  gave 
and  bequeathed  all  the  rest  and  residue  of  his  personal  estate, 
after  payment  of  his  just  debts  and  funeral  expenses,  to  his  eldest 
son  William  Hornby  absolutely,  and  appointed  his  sons  William 
and  John  Hunter  Hornby  his  executors. 

•This  will  did  not  relate  to  any  property  of  the  testa-  [*122j 
tOT  other  than  property  in  England. 

The  same  testator  being  seised  and  possessed  of  considerable 
real  and  personal  estate  in  the  United  States  of  America,  by  a 
will  or  testamentary  writing  duly  executed  according  to  the  laws 
of  that  country,  dated  the  22nd  March,  1831,  gave,  devised,  and 
bequeathed,  all  his  property  both  real  and  personal,  and  of  what 
nature  or  kind  soever,  in  the  United  States  of  America,  unto  his 
BOOS  William  Hornby  and  John  Hunter  Hornby,  their  heirs,  ex- 
ecutors and  administrators,  iipon  trust  that  they  and  the  survi- 
vor of  them,  and  the  heirs,  executors,  and  administrators  of  such 
survivor,  or  other  the  acting  trustee  or  trustees  for  the  time  being 


not  a  eaie  arinng  ftom  the  almie  of  inflaence  aeqatrad  by  a  piofenional  ad- 
Triaer,  it  aeeiiis  imneceflBary  to  give  any  statemeat  of  the  &cts  or  of  the  judpnent 
The  objectum  of  mental  imbecility  was  raised,  but  there  were  enough  other  pregnant 
circnmatances  in  the  case  to  sustain  the  bill,  which  was  filed  by  the  grantor  him- 
aelf,  who  was  the  subject  of  the  fraud,  or  undue  influence.  Age  »nd  bodily  infinpityi 
or  mental  imbecility,  merely  without  other  attending  circumstances,  are  not  suffici- 
ent to  mvaUdate  an  act.  2  Kent's  Comm.  452 ;  1  Story'^  Eq.  $  238.  Farnam  t. 
Brooks,  19  Fick  212,  where  Parker  Ch.  J.  deUvering  the  opinion  of  the  court  (p. 
220,)  says:  "We  understand  the  law  to  be,  that  no  degree  of  mental  or  physical 
imbecility,  which  leaves  the  party  legal  compet^cy  to  act,  is  of  itself  sufficient  to 
•void  a  contract  or  settlement  with  him  r  hoi  if  advantage  is  taken  of  his  weaknen 
to  draw  from  him  a  contract  or  settlement  which  is  unfavorable,  by  misrepresenta- 
tion, imposition  or  undue  influence,  such  contract  or  settlement  cannot  be  upheld  in 
a  court  of  equity."  So,  McCoun,  V.  C.  says ;  "  A  man  may  exhibit  weakness  and 
folly  in  entering  into  a  contract,  aad  in  disposing  of  his  property : — He  may  bind 
hunself  perfectly  (where  fraud  w  not  practised  upon  him,)  although  he  be  a  man 
without  great  abflitios,  if  ho  have  sufficient  ability  to  keep  himself  above  the  reach 
of  a  eommwkm  of  lunacy."    SUmon  ▼.  Wikoth  3  Edw.  Ch.  Rep.  39. 
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of  that  his  will,  should  hold  and  possess  the  same,  upon  trust, 
and  that  they  should,  as  soon  as  conveniently  might  be  after  his 
decease,  sell  and  absolutely  dispose  of  the  said  property  or  such 
part  or  parts  thereof  as  should  not  consist  of  money,  and  pay 
over  the  net  proceeds  of  his  real  estate  that  should  remain  un- 
sold at  the  time  of  his  death,  to  and  amongst  all  his  sons,  as 
therein  mentioned,  and  the  net  proceeds  of  the  personal  estate 
consisting  of  bonds  and  mortgages  and  contracts  or  agreements 
for  lands,  notes,  or  other  articles  of  personal  property,  to  and 
among  all  his  sons  and  daughters  that  should  survive  him,  with 
the  exception  of  his  daughter  Ann  Hornby,  for  whom  he  had 
otherwise  provided,  equally  to  be  divided  between  and  among 
them ;  the  shares  of  the  sons  to  become  a  vested  interest  upon 
their  respectively  attaining  twenty-one,  and  those  of  the  daugh- 
ters upon  their  respectively  attaining  twenty-one  or  marrying. 

This  will  applied  only  to  the  testator's  property  in  America. 

The  testator  died  in  1832,  leaving  his  widow  surviving  him, 
and  also  fourteen  children,  all  of  whom,  except  Ann  attained  the 

age  of  twenty-one  years. 
[•123]        •The  English  will  was  duly  proved  in  England 

By  the  proceedings  in  a  cause  of  "  Law  v.  Hunter" 
and  other  suits,  a  siun  of  38,333/.  6^.  8d.  £3  per  cent.  Reduced 
Annuities,  was  declared  to  be  in  substitution  for  the  bequest  of 
£25,000  imder  the  testator's  English  will. 

By  an  indenture  of  settlement  dated  the  1st  May,  1834,  made 
on  the  marriage  of  Caroline  Hornby,  one  of  the  testator's  children 
(who  had  attained  twenty-one,)  with  the  plaintiff  William  Hoaie, 
reciting  that  Caroline  Hornby  was  absolutely  beneficially  enti- 
tled to  the  several  sums  of  8626/.  16^.  Id,  £3  per  cent.  Consols, 
and  1803/.  2*.  4rf.  Bank  stock,  then  standing  in  the  names  of 
trustees  in  trust  for  her ;  and  reciting  the  will  of  Ann  Hunter 
and  certain  suits  consequent  thereon,  under  which  Caroline  Horn- 
by took  a  reversionary  interest  in  the  several  sums  of  10,767/. 
2s.  llrf.  Bank  stock,  21,432/.  175.  2d.  £3  per  cent  Consols,  and 
3069/.  11^.  7d.  £3  10^.  per  cent.  Annuities  which  were  then  in 
Court,  to  the  credit  of  those  causes ;  and  reciting  the  English 
will  of  John  Hornby,  and  that  Caroline  was  entitled  to  a  rever- 
sionary interest  in  one-thirteenth  share  of  the  before-mentioned 
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sum  of  38,3332.  6^.  8d.  stock  expectant  upon  the  life  interest  of 
her  mother  therein ;  and  further  reciting  that  upon  the  treaty  re- 
garding the  settlement  or  settlements  which  it  might  be  reason- 
able and  proper  to  make  upon  the  said  intended  marriage,  it  was 
agreed  that  the  said  sums  of  8726/.  16^.  Id.  £3  per  cent  Consoli- 
dated Bank  Annuities,  and  1803/.  2s.  id.  Bank  stock,  then  stand- 
ing in  the  names  of  William  Hornby  and  Robert  Carrick  Bu- 
chanan in  trust  for  the  said  Caroline  Homby  in  the  books  at  the 
Bank  of  England,  should  be  settled  in  manner  thereinafter  men- 
tioned, and  that  she  should  assign  her  one-thirteenth  part  or  share, 
being  the  vested  interest  to  which  she  was  entitled  in  reversion 
as  thereinbefore  was  mentioned,  of  and  in  the  said  sum  of 
33,333^  6^.  8d.  £3  per  cent.  Reduced  Annuities,  and  also  all 
such  share  or  shares  as  should  or  knight  thereafter  accrue 
to  her  Of  and  in  the  same,  *and  also  all  such  further  part  [*124] 
or  share  as  she  the  said  Caroline  Homby  might  become 
entitled  to,  of  and  in  the  said  several  sums  of  10,757/.  2^.  lid. 
Bank  stock,  21,432/.  17^.  2d.  Bank  £3  per  cent  Consolidated 
Annuities,  and  3069/.  11^.  7d.  £3  10s.  per  cent  Annuities,  then 
remaining  in  Court  unto  the  trustees^thereinafter  named,  upon 
the  trusts  thereinafter  expressed  or  declared  of  and  concerning 
the  same  respectively ;  and  it  was  further  agreed,  that  siich 
other  personal  estate  as  the  said  Caroline  Homby  shotUd  become 
entitled  to,  except  as  thereafter  excepted,  should  be  settled  in  manr 
ner  thereinafter  mentioned :  It  was  witnessed,  that,  in  pursuance 
of  the  said  agreement  on  the  part  of  the  said  Caroline  Homby, 
and  in  consideration  of  the  said  intended  marriage,  she  the  said 
Caroline  Homby,  with  the  privity,  consent,  and  approbation  of 
the  plaintiff,  bargained,  sold,  and  assigned  unto  the  said  William 
Homby  and  Robert  Carrick  Buchanan,  all  the  said  reversionary 
vested  interest  of  her  the  said  Caroline  Homby,  of  and  in  the 
said  one-thirteenth  part  or  share  of  the  said  sum  of  38,333/.  6^. 
Sd.  £3  per  cent  Reduced  Annuities,  and  also  all  such  further 
and  other  share  or  shares,  as,  by  the  happening  of  any  contin- 
gency or  contingencies,  should  or  might  smrvive  or  accrue  to  her, 
and  all  such  dividends  or  interest  as  should  or  might  become 
payable  to  her  in  respect  of  the  said  original  or  accruing  part  or 
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shaie,  or  parts  or  shares,  from  and  after  the  decease  of  the 
Jane  Hornby,  widow,  party  thereto,  or  on  her  marrying  again, 
and  also  the  reversionary  share  and  interest,  shares  and  interests, 
as  well  original  as  accruing,  to  which  the  said  CaroUne  Hornby 
might  become  entitled  of  or  in  the  said  smns  of  10,757/.  2s.  lid. 
Bank  stock,  21,432/.  17^.  2d.  Bank  £3  per  cent  ConsoUdated 
Bank  Annuities,  and  3069/.  lis.  Id.  £3  per  cent  Bank  An- 
nuities, and  all  such  dividends  or  interest  thereof  as  she  shoidd 
or  might  become  entitled  to  in  respect  of  the  same  Bank  stock, 

£3  per  cent  Consols,  and  £3  IQs.  per  cent  Annuities; 
[*125]    to  have,  hold,  receive,  and  take  the  said  'reversionary 

parts  or  shares,  and  all  and  singular  other  the  premises 
thereinbefore  assigned  unto  the  said  WilUam  Hornby  and  Rob- 
ert Carrick  Buchanan,  their  executors,  administrators,  and  asr 
signs,  upon  trust  that  the  trustees  or  trustee  for  the  time  being 
should  receive  the  dividends  of  the  said  smn  of  1803/.  2s.  id. 
Bank  stock  as  the  same  should  become  payable,  and  should, 
during  the  joint  lives  of  the  said  Caroline  Hornby  and  the  plain- 
tiff, pay  the  same  into  the  proper  hands  of  the  said  Caroline 
Hornby,  or  as  she  should^by  writing  appoint,  free  from  the  debts, 
disposal  or  control  of  the  plaintiff,  and  should  pay  the  dividends 
of  the  remainder  of  the  trust  fimds  to  the  plaintiff  for  his  Ufe ; 
and  after  his  decease  ^ould  pay  the  dividends  of  the  whole  of 
the  trust  funds  to  Caroline  Hornby  for  her  life  ;  and  after  the  de- 
cease of  the  survivor  of  the  said  Caroline  Hornby  and  the  plain- 
tiff, sliould  stand  possessed  of  the  trust  funds  for  the  benefit  of 
the  children  of  the  marriage  ,  and  in  default  of  children  for  the 
benefit  of  the  next  of  kin  of  Caroline  Hornby  as  therein  men- 
tioned. 

The  indenture  then  contained  the  following  clause : —  "  And 
it  is  hereby  further  agreed  and  declared,  that  if  the  said  inten- 
ded marriage  shall  take  effect,  all  such  further  or  other  portion 
or  personal  estate  (if  any)  as  shall,  during  the  life  of  the  said 
CaroUne  Hornby,  become  vested  in  or  accrue  to  her,  or  as  shaU 
or  may  be  assignable  by  them  the  said  William  Hoare  and  Car- 
oline Hornby,  or  either  of  them,  in  law  or  equity,  either  for  a 
vested  or  contingent  interest,  shall  be  assigned  imto  them  the 
said  William  Hornby  and  Robert  Carrick  Buchanan,  their  ex- 
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ecutors,  administrators,  and  assigns,  upon  such  and  the  same 
trusts,  and  for  such  and  the  same  intents  and  purposes,  and 
under  and  subject  to  the  same  provisoes,  declarations,  and  agree- 
ments as  are  hereinbefore  expressed  of  and  concerning  the  said 
sum  of  1803/.  Sis.  4d.  Bank  stock  hereinbefore  assigned,  or 
expressed  or  intended  so  to  be,  or  the  stocks,  funds  or  *se-  [*126] 
curities,  which  shall  or  may  be  substituted  for  the  same, 
or  arise  therefrom,  or  such  of  the  said  trusts,  intents,  purposes, 
provisoes,  declarations,  and  agreements,  as  shall  be  subsisting 
or  capable  of  taking  eflfect  or  being  performed ;  but  it  is  never- 
theless also  agreed  and  declared,  that  the  proviso  lastly  herein* 
before  contained  shall  not  extend  to  any  specific  chattel  or  be- 
quest, nor  to  any  pecuniary  legacy  or  interest  which  the  said 
CcuroUne  Hornby  may  from  time  to  time  become  entitled  to,  either 
in  possession  or  reversion,  unless  every  such  legacy  or  interest 
at  each  time  amount  in  value  to  the  sum  of  £500  sterling. 

The  marriage  was  solemnized  soon  after  the  date  of  this  in- 
denture, and  there  were  three  children  of  the  marriage. 

During  the  time  that  elapsed  between  the  death  of  Mr.  Horn- 
by in  1832  and  the  year  1841,  his  agent  in  America  transmitted 
to  this  country  considerable  sums  in  respect  of  Mr.  Hornby's 
personal  estate  in  America,  of  which  the  sum  of  £2700,  as  Mrs. 
Hoare's  share,  was  paid  over  to  the  trustees  of  the  settlement, 
and  by  them  invested  in  their  names  in  the  funds.  The  plain- 
tiff being  advised  that  that  fund  was  not  included  in  the  settle- 
ment, filed  his  bill  against  the  trustees  of  the  settlement  and 
against  his  wife  and  children,  claiming  it  in  his  marital  right 

Mr.  Simpkinson  and  Mr.  Siinicny  for  the  plaintiff. 

Mr.  Spence  and  Mr.  Sergeant  for  the  defendants,  the  trustees. 

Mr.  Goodeve  for  the  defendans,  Mrs.  Hoare. 

Mr.   Chandless  for  the  defendants,  the  children,  contended 
that  the  words  of  the  settlement  were  suficient  to  comprise  the 
American  property,  and  he  particularly  relied  on  the  word 
^accrue  "  as  being  a  word  of  very  extensive  *significa-    [*127] 
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tion.      He  cited  Grafftey  v.  Hum/pagelp)  James  v.  Dvrantjfi) 
and  Bit/the  v.  GranvUle.{c) 

The  cases  of  Bulmer  v.  Jay{d)  and  Daniel  v.  Dvdley{e) 
also  mentioned. 

The  Vice-Chancellor  (after  stating  the  facts). — ^As  to  the 
disposition  of  the  American  property,  the  mode  of  dealing  with 
it  was  to  divide  it  into  small  portions,  and  to  sell  them  to  the 
settlors.  The  resident  agent  was  continually  converting  it  into 
personalty  from  month  to  month  and  from  week  to  week.  The 
effect  of  the  American  will  was  to  give  the  property  comprised  in  it, 
both  unconverted,  and  converted,  to  the  sons  and  daughters  of  the 
testator  upon  their  attaining  twenty-one,  or  the  daughters  mar- 
rying ;  with  the  usual  clause  of  survivorship  in  the  case  of  sons  dy- 
ing under  the  age  of  twenty-one,  or  daughters  dying  under  that  age 
unmarried.  Caroline  was  one  of  the  testator's  thirteen  children, 
and,  having  attained  her  majority,  acquired  a  vested  interest  in 
all  smns  to  be  received  from  time  to  time  from  the  American 
property,  under  the  provisions  which  I  have  mentioned.  She 
had  also  other  considerable  property  in  the  bank  of  England. 
She  was  also  entitled  in  reversion  under  her  father's  English 
will  to  various  descriptions  of  property  in  England,  expectant 
upon  her  mother^s  life  estate.  A  marriage  was  agreed  upon  be- 
tween herself  and  Mr.  Hoare,  the  present  plaintiff,  after  she  had 
attained  her  majority.  The  marriage  settlement,  with  consid- 
erable minuteness  and  at  considerable  length,  recites  the 
[•128]  instruments  under  which  she  had  acquired  her  •property, 
but,  though  mentioning  her  father's  English  will,  does 
not  in  any  manner  mention  or  refer  to  the  Ameican  will ;  nor 
does  the  English  will  refer  to  the  American ;  therefore  in  no 
sense  was  the  American  will  contained  or  embodied  in  the  settle- 
ment. After  going  through  the  description  of  various  sorts  of 
property,  the  settlement  recites  an  agreement  that  they  should  be 
settled.  The  recital  ends  thus :  "  it  is  further  agreed,  that  such 
other  personal  estate  as  the  said  Caroline  Hornby  shall  become 

(a)  1  Be&T.  46.  (b)  3  Beav.  177.  {e)  6  Jur.  961. 

(<i)4Sim.4&  3M.&K197.        (t)  1  FhOliiM,  1. 
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entitled  to,  shall  be  settled  as  hereinafter  mentioned."  Now,  in 
my  view  of  the  correct  construction  of  the  language  here  used, 
the  right  to  the  unreceived  American  fund  was  that  to  which 
die  had  become  entitled,  and  not  one  to  which  she  would  be« 
come  entitled.  The  words  "  shall  become  entitled "  cannot,  I 
think,  be  referred  to  property  which  had  already  devolved  to 
her.  Still  I  agree  that  if  the  intention  required  it,  these  words 
might  receive  a  construction  different  from  what  is  usually  ap- 
plied to  them.[l]    Before,  however,  the  Court  departs  from  what 

[1]  Hie  rule  of  constraetion  stated  in  the  text,  has  frequently  been  recognized. 
In  aoooidanoe  with  this  principle  it  has  been  held  that  covenants  are  to  bo  construed 
according  to  the  obvious  intention  of  the  parties,  as  collected  from  the  whole  con- 
text of  the  instrument  containing  them,  and  according  to  the  reasonable  sense  of 
the  words ;  and,  in  conformity  with  this  rule,  a  covenant  in   large  and   general 
tsiins,  has  fiequently   been  narrowed   and  restrained   where  there  has  appeared 
nmediing  to  connect  it  with  a  restrictive  covenant,  or  where  there  are  words  in  the 
covenant  itself  amounting  to  a  qualification  ;  and  that  covenants  are  to  be  construed 
as  independent,  or  restrictive  of  each  other  according  to  the  apparent  intention  of 
the  parties,  upon  an  attentive  consideration  of  the  whole  deed,   see  Iggulden  v. 
JToy,  7  East,  R.  241.    Cage  v.  Paxton,  1  Leon.  R.  116.    GaU  v.  Reed,  6,  East 
R.  69.     Sieklenwre  v.  ThiBtletM,  6  M.  &  S.  9.      Smith  v.  Compton,  3  B.  &  Ad. 
30.   Smith's  Com.  64S.    It  is  a  general  maxim  in  the  interpretation  of  deeds,  that 
general  words  are*  to  be  restrained  according  to  the  subject  matter,  or  persons  to 
which  they  refer.    In  construing  the  words,  it  is  proper  to  consider,  first,  what  is 
there  meaning  in  the  largest  sense,  which,  according  to  the  usage  of  language,  be* 
longs  to  them,  and  if  it  should  appear  that  that  sense  is  larger  than  the  sense  in  which 
they  miMt  be  underrtood  in  the  deed  in  question  ;  then,  secondly,  what  is  the  object 
for  which  they  are  used ;  on  the  one  hand  they  ought  not  to  be  extended  beyond 
their  ordinary  sense  in  order  to  comprehend  a  case  within  their  object,  for  that  would 
be  to  give  eflect  to  an  intention  not  expressed ;  on  the  other  hand,  they  ought  not 
to  be  so  restricted  as  to  exclude  what  is  within  their  object  and  their  ordinary  sense, 
for  that  would  violate  the  rule  which  requires  that  effect  should  be  given  to  such  in- 
tention of  the  parties  as  they  have  used  fit  words  to  express.    Borradale  v.  Hunter, 
5  Scott  N.  R.  431, 432.    MoeeUy  v.  Motteux,  10  M.  &,  W.  533.    Smith's  Com.  on 
Statute  and  Constitutional  Law,  654.    Covenants  are  to  be  construed  aceoiding  to  their 
spirit  and  intent ;  and  where,  firom  the  subject  matter  of  the  covenant,  it  is  the  evi- 
dent intent  of  the  parties,  that  they  should  be  taken  distributively,  they  may  be  so 
taken,  although  there  be  no  express  words.    Ludlow  v.  MeCrea,  1  Wend.  R.  328. 
Bmtt  V.  Bartle,  1  John.  Cas.  319.    As  to  the  rules  of  construction  of  deeds  and 
covenants  according  to  intent  of  parties,  see    Marvin  v.  Stone,  2  Cow.   R.  781. 
QuaehenbooB  v.  Lanaing,  6  John.  R.  49.    Roberto  v.  RoberU,  23  Wend.  R.  140. 
Emery  t.  HUekcoek,  12  Wend.  R.  156.     TooUy  v.  DUAU,  2  HiU't  N.  T.  R.  641. 
j€iekoon €x dem.  BulkUy  t.  Delaerois,^  Wend.  R.433.    Jaekoonr.  Monerirf^B 
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is  ordinarily  the  correct  interpretation,  it  must  be  satisfied  that 
the  intention  of  the  parties  does  require  it.[2]  But  in  this  case, 
not  only  the  intention  does  not  imperatively  require  it,  but  the 
probability  of  intention  seems  the  other  way.  Judging  from  the 
materials  which  I  have  before  me,  and  from  them  alone,  it  is 
probable  that  if  the  American  property  was  to  have  been  settled, 
it  would  have  been  expressly  mentioned,  and,  being  of  an  as- 
signable nature,  would  have  been  assigned.  On  the  contrary 
no  part  of  that  property  is  assigned.  Though  in  form,  and  ac- 
cording to  custom  and  habit,  assignable,  it  is  left  to  be  operated 
upon  by  the  covenant  to  which  reference  has  been  made.  That 
covenant  is  found  in  these  words :  — "  And  it  is  hereby  further 
agreed  and  declared,  that  if  the  said  marriage  shall  take  effect, 
all  such  further  or  other  portion  or  personal  estate,  if  any 
[*129]  as  shall  during  the  *life  of  the  said  Caroline  Hornby  be- 
come vested,"  &c.  The  words  "if  any"  import  an  uncer- 
tainty in  the  minds  of  those  who  prepared  the  settlement  whether 
there  would  be  any  property  of  the  description  there  mentioned. 
The  word  "  shall"  imports  futurity,  and  this  is  followed  by  the 
words  "  diuing  the  life  of  the  said  Caroline  Hornby  become  ves- 
ted." But  this  property  (according  to  the  ordinary^  use  of  words) 
was  vested.  It  was  not  meant  to  express  by  the  word  "  vested" 
that  the  person  should  have  the  actual  possession  of  the  property : 
the  word  is  used  in  its  ordinary  sense.  But  here  the  property  was 
vested  in  right ;  it  could  not  therefore  become  vested.    The  word 

Wend.  R.  26.    ArunieU  y.  ArundtUt  1  My.  &  Keen,  316.    Howard  v.  Rogert, 
4  Har.  &  John.  278.     We»t  ▼.  Bueoe,  6  Har.  Sl  John.  460. 

[2]  The  plain  and  literal  meaning  of  words  ehould  never  be  departed  from,  unlen 
there  be  strong  evidence  that  the  meaning  of  those  who  drew  the  instrument  was 
different  from  that  which  the  language  imports.  Clark  v.  People,  26  Wend.  599. 
In  the  case  cited  this  rule  was  applied  in  the  constmction  of  a  statute  ;  it  is  equally 
applicable  to  deeds  and  other  written  instruments.  It  has  been  justly  held,  it  is  the 
intention  of  the  parties,  appearing  in  the  deed,  that  always  governs  courts  of  equity  in 
its  construction ;  not  the  arbitrary  conjecture  of  the  judge,  though  founded  on  the 
highest  degree  of  probability*  Horvey  v.  Harvey,  2  Desau.  115,  126.  In  the  case 
last  cited,  it  was  held  the  court  may  supply  words  omitted  in  a  deed,  providing  for 
children,  to  give  efiect  to  the  intention,  if  it  be  clear  and  approved  on  the  face  of  the 
deed.  But  it  would  be  hazardous  to  insert  words,  on  coigeotiire  that  they  were  ac- 
cidentally omitted. 
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"  accnie"  means  accrue  by  a  fresh  and  new  title.  It  would  be  al- 
together erroneous  to  apply  that  term  to  the  mere  manual  recep- 
tion of  what  was  already  vested  in  her.  Then  follow  the  words 
*•  shall  or  may  be  assignable  by  them."  It  is  true  that  the  prop- 
erty in  question  was  assignable  by  them ;  but  the  words  "  shall 
or  may,"  both  indicating  futurity,  (and  "  may  "  indicating  a  con- 
tingency also,)  show  that  the  parties  contemplated  only  what 
was  to  be  assignable  by  them  at  a  future  time.  It  would  be  er- 
roneous, therefore,  and  improper,  upon  the  materials  before  me, 
if  I  were  to  hold  that  the  settlement  extended  to  property  then 
due  or  coming  to  Mrs.  Hoare,  in  respect  of  the  American  estate. 
Upon  the  cases  of  Ghrafftey  v.  Humpage,  James  v.  Durantj 
and  Blyihe  v.  Granville^  I  desire  to  be  understood  as  neither 
stating  nor  intimating  any  opinion.  Those  decisions  proceeded 
upon  the  instruments  and  facts  which  were  in  question  in  those 
cases.  I  decide  this  case  upon  a  different  instrument  and  differ- 
ent facts. 

Dbcules  tb&t,  according  to  the  trae  constraction  of  the  settlement,  the  share  and 
iaterost  of  Mn.  Hoare  under  the  American  will  were  not  afiected  by  the  settle- 
ment ;  without  prejudice  to  the  question,  whether  there  is  or  is  not  any  case  for  ro- 
forming  the  settlement. 


•Cave  v.  Cork.  [n30] 

1843:  Jan.  17th. 

Upon  the  death  of  the  yendor  of  an  estate,  certain  persons  who  under  an  order  in 
a  suit  in  Chancery  had  been  appointed  trostees  of  the  vendor's  personal  estate 
for  the  purposes  of  his  will,  filed  their  bill  against  the  representatives  of  the  pur- 
chaser, for  specific  performance  of  the  agreement  for  sale.  After  the  commence- 
ment of  the  suit,  one  of  the  trustees,  who  was  also  executor  of  the  vendor,  died : 
— Held,  that  the  suit  thereby  became  wholly  abated. 

A  bill  for  specific  performance  of  a  contract  for  the  sale  of  real  estate  was  brought 
against  the  heir  of  a  purchasor,  alleging  that  he  in  his  ancestor's  lifotime  took  upon 
himself  the  contract  To  this  suit  ihe  adminisiratrix  of  the  purchaser,  who  died 
many  years  before  the  filing  of  the  bill,  was  made  a  defendant,  and  upon  her  death 
(after  alleging  by  her  answer  that  the  intestate's  estate  had  been  duly  administer^ 
ed)  the  suit  was  levired  against  the  grantee  of  limited  letten  of  administratioa  tfs 
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bonis  rum  of  the  effects  of  the  purchaser,  the  plaintiff  not  seeking  any  general  ad- 
ministration ;  qu<ere,  whether  such  grantee  was  a  proper  and  sufficient  party  to 
the  revived  suit,  or  whether  the  general  personal  representative  of  the  purchaser 
ought  to  have  been  made  a  party. 

By  an  agreement  dated  the  20th  April,  1812,  and  made  be- 
tween William  Beslee,  of  the  one  part,  and  George  Brook  Cork, 
of  the  other  part,  the  former  agreed  to  sell  to  the  latter  the  fee 
simple  of  certain  freehold  property,  of  gavelkind  tenure,  situate 
at  Layboume,  in  the  county  of  Kent,  for  the  sum  of  £700. 

At  the  time  of  the  execution  of  the  agreement,  £50  was  paid 
on  account  of  the  purchase  money,  and  Cork  was  let  into  pos* 
session  of  the  premises.  The  title  deeds  were  left  in  the  hands 
of  his  solicitor,  but  no  conveyance  was  ever  made  to  him. 

Some  time  afterwards,  Cork  paid  £150  on  further  account  of 
the  purchase  money ;  and  in  June  1820,  which  was  after  that 
payment,  his  solicitor  wrote  a  letter  to  Beslee  stating  that  Cork 
was  in  bad  health  and  had  agreed  to  transfer  the  estate  to  his 
son  WiUiam  Cork,  and  proposing  that  the  conveyance  should 
be  made  to  the  son,  the  residue  of  the  purchase  money  (£500) 
being  secured  by  way  of  mortgage  of  the  premises. 

In  answer  to  this  letter,  Beslee,  by  letter  stated  that  if  it  would 
be  an  accommodation  to  Mr.  Cork,  junior,  to  have  £300  left  on 
mortgage,  and  the  interest  regularly  paid,  he  should  not  object 
to  let  that  sum  remain  on  mortgage  to  him. 

George  Brook  Cork  never  made  any  transfer  of  the  property 

to  his  son  WiUiam  Cork,  but  WilUam  Cork  subsequently  to 

these  letters  paid  to  Beslee  various  sums  on  account  of 

[•131]    interest  on  the  balance  of  the  *purchase  money,  and  also 

paid  £100  further  part  of  the  purchase  money. 

In  January,  1829,  Beslee  died  intestate  as  to  his  real  property, 
leaving  WilUam  Alexander  Barr  his  heir  according  to  the  cus- 
tom of  gavelkind,  and  having  by  his  wiU  appointed  John  Banr 
and  William  Cave  his  executors,  who  duly  proved  the  wiU. 
John  Barr  afterwards  died ;  and  in  a  suit  of  "  Barr  v.  Cave," 
Charles  Gaunt  and  George  Turner  were  appointed,  jointly  with 
WiUiam  Cave,  trustees  of  the  personal  estate  of  Beslee  for  the 
purposes  of  his  will ;  and  indentures  of  assignment  and  re-as- 
signment were  executed  for  vesting  in  them  the  trust  premises. 
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GeoTge  Brook  Cork  died  many  years  ago  intestate,  leaving 
William  Cork  and  Thomas  Cork  his  gavelkind  heirs ;  and  let- 
ters of  administration  of  his  personal  estate  were  granted  to  his 
widow,  Elizabeth  Cork. 

The  bill,  which  was  filed  by  Cave,  Gaimt,  and  Turner,  against 
William  and  Thomas  Cork,  W.  A.  Barr,  and  Elizabeth  Cork, 
prayed  that  William  Cork  might  be  decreed  to  pay  to  the  plain- 
tiff the  balance  of  the  purchase  money,  viz.  £400,  or  that  the 
mortgaged  premises  might  be  sold  for  that  purpose,  or  otherwise 
foreclosed. 

Upon  the  cause  coming  on  for  hearing  in  Hilary  Term  1842, 
it  appeared  that  the  suit  had  abated  by  the  death  of  Elizabeth 
Cork  and  William  Cave.  After  argument,  the  Court  directed 
that  the  cause  should  stand  over,  with  liberty  for  the  plaintiffs 
to  bring  the  personal  representatives  of  deceased  parties  before 
the  Court,  or  show  by  amendment  that  such  parties  were  not 
necessary. 

In  consequence  of  this  order  the  plaintiffs  filed  a  bill  of  re- 
vivor against  John  Blaker,  as  grantee  of  limited  letters  of  ad- 
ministration de  bonis  mm  of  the  effects  of  G.  B.  Cork,  and  against 
the  executors  of  William  Cave. 

The  cause  coming  on  again  for  hearing, 

Mr.  Chandless,  for  the  defendant  William  Cork, 
•objected  that  the  bill  of  revivor  being  brought  only  [*132] 
against  the  representatives  of  the  deceased  parties  was 
improperly  framed  ;  that,  in  general,  by  the  death  of  one  of 
several  plaintiffs,  there  is  a  total  abatement  of  the  suit,  unless 
the  interest  of  the  deceased  co-plaintiff  survives  to  the  others ; 
that  here,  Cave,  though  a  co-tnistee,  was  also  executor,  and  that 
his  interest  in  that  character  did  not  survive  to  the  other  plain- 
tiffs. The  bill  of  revivor,  therefore,  ought  to  have  been  filed 
not  only  against  his  representatives  and  those  of  the  purchaser 
but  also  against  all  the  original  defendants.  [The  Vice-Clian- 
cellor  referred  to  FcUlowes  v.  Williamson,{a)  and  Merrywethe, 
v.  MeUish.{b)] 

(a)  11  Ym.  306.  {b)  13  Vml  161. 
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Secondly,  the  general  administrator  of  the  purchaser  ought  to 
have  been  made  a  party  to  the  revived  suit,  and  not  the  holders 
of  limited  letters  of  administration.     Claugh  DixonJl^a) 

Mr.  Cooper  and  Mr.  Renshaw,  for  the  plaintiffs. — ^If  Cave  had 
been  tenant  in  common  with  the  other  plaintiffs,  the  first  objec- 
tion might  have  been  good.  But  here  by  means  of  deeds  of  as- 
signment and  re-assignment,  the  interest  which  he  had  original- 
ly became  vested  in  himself  jointly  with  the  other  plaintiffs, 
as  trustees,  and  upon  his  death,  survived  to  the  other  plaintifis. 
Whatever  other  interest  he  had  is  represented  by  his  executors. 

The  second  objection  is  not  tenable,  because  it  is  not  sought 
here  to  administer  the  estate  of  G.  B.  Cork  :  and  in  that  respect, 
this  case  differs  from  Clough  v.  Dixon,  Besides  we  ask  relief 
against  William  Cork  only,  on  the  ground  that  he  has  taken 
upon  himself  the  contract. 

Mr.  Anderdon,  for  the  defendant  Thomas  Cork. 

The  Vice-Chancellor. — The  debt  in  question,  in 
[*133]  this  *cause,  which  was  due  to  the  executors  of  the  original 
testator  Beslee,  became  by  assignment  and  re-assignment 
vested,  as  far  as  it  could  be  vested,  in  three  persons  as  trustees, 
one  of  those  persons  being  the  surviving  executor,  and  the  effect 
of  the  assignment  being  to  control  the  acts  of  that  executor. 
Under  such  circumstances,  it  is  impossible  to  disregard  the  title 
of  the  trustees ;  and  William  Cave  sued  in  the  character  of 
trustee  as  well  as  executor.  The  suit,  however,  would  have 
been  defective,  if  the  executor  had  not  been  a  party,  and  Cave 
sustained  that  character  as  well  as  the  character  of  trustee. 
Upon  his  death,  therefore,  the  same  abatement  took  place,  as  if 
he  had  been  the  only  executor,  and  Gaunt  and  Turner  had  been 
the  only  trustees.  I  apprehend  that  the  only  correct  mode  of 
remedying  that  was  to  file  a  bill  of  revivor  or  revivor  and  sup- 
plement to  which  all  the  original  surviving  parties,  as  well  as 
the  representatives  of  those  who  were  dead,  should  have  been 
parties.     The  bill  of  revivor  must  therefore  be  amended  by 

(a)  10  Sim.  564. 
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adding  to  it  the  names  of  William  Ck)rk,  Thomas  Cork,  and  W. 
A.  Barr. 

With  respect  to  the  other  objection,  as  the  plaintiff  waives  all 
relief  in  the  suit,  except  such  as  may  be  enforced  against  Wil- 
liam Cork  in  consequence  of  his  having,  as  the  plaintiff  alleges, 
taken  the  original  purchase  upon  himself,  it  is  unnecessary  to 
decide  it.[l] 


*Brown  v.  Wooler  t*134] 

1843 :  Jan.  SSih. 

Upon  the  constructiou  of  a  will : — Held,  that  a  legacy  charged  upon  the  testator's 

real  estate,  and  payable  when  the  youngest  child  of  the  testator  should  attain  21, 

was  Tested  in  the  legatee  before  that  period. 

Charles  Wooler,  by  his  will  dated  the  11th  February,  1817, 
gave,  devised,  and  bequeathed  unto  Sarah  his  wife  and  his  eldest 
son  Charles  Wooler,  all  his  mills,  drying  kilns,  malt  kilns,  with 
the  implements  and  machinery  therein  and  respectively  belong- 
ing thereto,  and  also  all  his  messuages,  tenements,  lands,^here- 
ditaments,  and  premises,  (all  of  which  were  of  freehold  tenure,) 
with  their  and  every  of  their  appurtenants,  situate  and  being  at 
Ledgard  Mill  and  Foldhead,  in  Mirfield  or  elsewhere,  in  the 
county  of  York,  upon  trust  to  receive  the  rents,  issues,  and  pro- 
fits thereof,  and  apply  the  same,  or  so  much  thereof  as  should 
be  necessary,  in  and  towards  the  maintenance  and  support  of 
themselves,  and  the  maintenance,  education,  and  support  of  all 
his  other  children,  Mary,  Sarah,  Harriet,  Thomas,  and  Benjamin, 
until  they  respectively  should  attain  the  €ige  of  twenty-(»ie  years, 
in  case  his  said  wife  should  remain  his  widow  and  unmarried, 
and  provided  the  said  Charles  Wooler,  and  his,  the  testator's, 

[I]  Where  a  suit  abates  by  the  death  of  one  of  the  original  defendants,  and  a  third 
party  subsequently  acquires  the  interest  of  the  deceased  party,  by  purchase  from 
bis  hein  before  the  reviyal  of  the  suit  against  the  heirs,  the  suit  must  be  revived, 
by  a  bOl  of  revivor  and  supplement,  agamst  the  purchaser.  Harrington  and  Wife 
T.  Becker^  2  Barb.  Ch.  R.  75.  See  also  Leggeit  v.  Duhoii,  3  Page,  Ch.  SL  681 
Burb.  Ch.  Fr.  vol  1,  p.  681. 
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said  wife,  and  children  Mary,  Sarah,  Harriet,  Thomas^  and  Bm- 

jamin,  could  agree  to  reside  amicably  t(^ther ;  but  if  it  should 
at  any  time  happen  that  they  should  not  agree  to  reside  together, 
then  he  thereby  devised  and  bequeathed  unto  the  said  Charles 
Wooler  all  those  his  said  mills,  hereditaments,  and  real  estates, 
to  hold  to  him  the  said  Charles  Wooler,  his  heirs  and  assigns  for 
ever,  divested  and  wholly  discharged  of  and  from  the  trust 
thereinbefore  created,  but  subject  nevertheless  unto,  and  charged 
and  chargeable  with,  the  payment  of  the  several  annuities  and 
legacies  thereinafter  given.  He  gave,  devised,  and  bequeathed 
unto  Sarah  his  wife,  for  and  during  such  time  as  she  should 
continue  his  widow  and  unmarried,  one  clear  annuity,  rent- 
charge,  or  sum  of  £234  for  the  maintenance  and  support 
[•136]  of  herself,  and  the  maintenance,  education,,  •and  support 
of  all  his  said  children,  Mary,  Sarah,  Harriet,  Thomas, 
and  Benjamin,  during  and  imtil  the  youngest  of  them  should 
have  attained  his  or  her  age  of  twenty-one  years ;  the  same 
annuity  to  be  issuing  and  payable  out  of  all  his  said  real  estates, 
and  to  be  paid  to  her  his  said  wife  or  her  assigns  during  her 
uidowhood  as  aforesaid,  by  four  equal  quarterly  portions,  &c. 
Provided  always,  nevertheless,  that  in  case  his  said  wife  should 
happen  to  die  or  marry  again  before  his  youngest  child  should 
have  attained  his  or  her  age  of  twenty-one  years,  then  and 
in  that  case  the  testator  ordered  and  directed  that  the  said 
Charles  Wooler  should  pay  or  cause  to  be  paid  imto  his  friends 
and  nephews  Samuel  Walker  and  Charles  Walker,  or  to  the 
survivor  of  them,  or  the  heirs,  executors,  or  administrators  of 
such  survivor,  (whom  he  thereby  appointed  guardians  of  his 
said  children  Mary,  Sarah,  Harriet,  Thomas,  and  Benjamin,  and 
trustees  for  that  purpose,)  the  annuity,  rent-chai^e,  or  sum  of 
£100  of  like  lawful  money,  the  same  to  be  issuing  and  payable 
out  of  his  said  real  estate,  by  four  equal  quarterly  payments  in 
every  year,  the  first  payment  thereof  to  begin  and  be  made  at 
the  end  of  three  calendar  months  next  after  the  decease  or  mar- 
riage of  his  said  wife,  which  should  first  happen:  and  he 
directed  that  the  last-mentioned  annuity  should  be  paid  by  the 
trustees  for  the  time  being  in  or  towards  the  maintenance  and 
support  of  each  of  his  said  children  Mary,  &c.,  as  should  have 
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attained  Ae  age  of  twenty-one  years,  and  in  and  towards  the 
maintenance,  education  and  support  of  such  of  them  as  should 
thmi  be  under  the  age  of  twenty-one  years ;  and  when  and  so 
soon  as  his  youngest  child  should  have  attained  that  age,  then 
he  directed  that  the  said  last-mentioned  annuity  or  lent-chargei 
or  the  trust  thereof,  should  cease  and  determine ;  and  he  thereby 
subjected,  chained,  and  made  liable  his  said  real  estate  to  and 
with  the  true  payment  of  such  aimuity  or  rent-charge  accord- 
ingly. And  the  testator  gave  and  bequeathed  unto 
*his  daughters  Mary,  Sarah,  and  Harriet  the  legacy  or  [136] 
sum  of  £300  apiece,  and  to  his  sons  Thomas'  and  Ben- 
jamin the  legacy  or  sum  of  £400  apiece ;  the  same  to  be  paid 
and  payable  unto  them  his  said  sons  and  daughters,  or  their 
respective  lawful  representatives,  within  twelve  months  next 
after  the  youngest  of  them  should  have  attained  his  or  her  age 
of  twenty-one  years:  nevertheless,  he  willed,  ordered,  and 
directed  that  if  the  said  Charles  Wooler  should  think  proper, 
and  find  it  more  convenient  to  pay  unto  such  of  his,  the  testa- 
tor's said  sons  and  daughters  as  should  attain  his  or  her  age  of 
twenty-one  years,  his,  her,  or  their  respective  legacy  or  legacies, 
or  any  part  or  parts  thereof,  when  and  as  they  his  said  sons  and 
daughters  should  respectively  attain  their  ages  of  twenty-one 
years,  or  at  any  time  afterwards,  and  prior  to  the  time  of  the 
yoimgest  of  them  attaining  that  age,  then  and  in  that  case  it 
should  be  lawful  for  him  so  to  do  at  any  time  or  times  when 
most  convenient  to  him.  And  the  testator  devised  all  his  real 
estate,  subject  to  the  several  payments^  trusts,  and  conditions 
aforesaid,  unto  the  said  Charles  Wooler,  his  heirs  and  assigns 
for  ever. 

The  testator  died  in  1817,  leaving  his  wife  and  the  several 
children  named  in  his  will  surviving  him.  Soon  after  his  de- 
cease,' Charles  Wooler  entered  into  possession  of  the  testator's 
estates. 

In  1822,  Sarah,  one  of  the  childien  of  the  testator,  married 
Jchn  Gill.  She  survived  the  widow,  attained  the  age  of  twenty- 
one,  and  died  on  the  26th  February,  1828,  which  was  before  the 
yoimgest  of  flie  testator's  children  attained  the  age  of  twenty- 
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one  ;  whereupon  letters  of  administration  of  her  personal  estate 
were  granted  to  h^  husband  John  Gill. 

By  an  indenture  dated  the  29th  January,  1833,  John  Gill 
assigned  the  legacy  of  £300  bequeathed  to  his  late  wife,  to 
George  Brown,  to  secure  the  re-pajrment  to  Brown  of  two 
sums  amounting  to  £200,  which  had  been  previously 
[*137]  *lent  by  him  to  Gill,  with  interest  thereon.  The  deed 
contained  a  power  of  attorney  authorizing  the  assignee 
to  recover  and  give  receipts  for  the  legacy. 

In  March,  1835,  Gill  was  convicted  of  felony  and  sentenced  to 
be  transported  for  seven  years.  In  the  same  year,  but  in  what 
month  did  not  appear  from  the  pleadings,  Benjamin,  the  young- 
est child  of  the  testator,  attained  his  age  of  twenty-one  years. 

The  bill  was  filed  by  the  executors  of  George  Brown  (one  of 
whom,  since  the  conviction  of  Gill,  had  procured  limited  letters 
of  administration  de  bonis  rum  of  the  efiects  of  Sarah  Gill)  against 
Charles  Wooler  and  the  Attorney-General  praying  for  an  account 
and  payment  of  what  was  due  to  the  plaintiffs  for  principal  and 
interest  in  respect  of  their  security,  and  in  default  of  payment 
thereof  by  Charles  Wooler  that  the  legacy  of  £300  and  interest 
thereon  might  be  raised  by  sale  of  a  competent  part  of  the  testa- 
tor's estates,  and  the  plaintiff's  demand  paid  thereout,  together 
with  the  costs  of  this  suit. 

m 

Mr.  Keny(m  Parker,  and  Mr.  Elmsley,  for  the  plaintiffs,  con- 
tended that  the  legacy  given  to  the  testator's  daughter,  Sarah,  was 
vested  although  she  died  before  the  youngest  child  attained 
twenty-one ;  the  payment  of  it  being  obviously  postponed  for  the 
convenience  of  the  estate  and  not  with  reference  to  the  legatee. 
Jarman  on  Wills,  Vol.  1,  p.  756.  Besides  here  the  payment  was 
to  be  made  to  the  legatees  "  or  their  respective  lawful  representa- 
tives" within  twelve  months  after  the  youngest  child  should  have 
attained  the  age  of  twenty-one,  which  showed  that  the  testator 
contemplated  the  possibility  of  a  legatee  dying  before  that  period. 

Mr.  Purvis  and  Mr.  Rasch  for  the  defendant,  Charles  Wool- 
er. The  postponement  of  the  payment  of  these  legacies  is  not 
for  the  convenience  of  the  estate,  but  with  reference  to  thei  cir- 
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ciimstances  of  the  legatees.  They  are  *not  to  take  until  [*138] 
the  youngest  attains  twenty-one,  except  in  one  event, 
that  is,  if  the  eldest  son,  Charles  Wooler,  '*  shall  think  proper^ 
to  pay  any  of  them  upon  their  attaining  twenty-one  before  that 
period.  This  he  has  not  done.  In  this  respect  the  present  case 
is  distinguishable  from  King  v.  Wiihers{a)  and  other  cases  of 
that  class.     Pawlett  v.  PawletL{h) 

Mr.  TFray,  for  the  Attorney-General. 

The  Vice  Chancellor. — ^I  quite  accede  to  the  distinction 
which  exists  as  to  vesting,  between  legacies  payable  ai  a  future 
timeout  of  real  estate,  and  legacies  payable  at  a  future  time  out 
of  personalty.  There  is  no  doubt  a  general,  recognized  line  of 
distinction  between  them.  Still  the  rule  on  this  subject  is  liable 
to  the  operation  of  a  more  general  and  powerful  rule,  namely, 
that  the  intention  of  the  testator,  to  be  gathered  from  the  words 
of  the  will,  must  prevail.  It  is  clear  that  the  testator  in  this  case 
intended  the  legacy  in  question  to  vest  notwithstanding  the  death 
of  the  legatee  before  the  testator's  yoxmgest  child  should  p,ttain 
twenty-one.[l] 

(a)  Ca.  t  Talb.  1 1 7.  (U  3  Vent.  360. 

[1]  In  a  case  in  Ohio,  where  the  will  contained  the  followinf^  elauie ;— <*  The 
fann  end  town  property  rented  to  8.  I*  W.  deceasMly  I  will  to  the  throe  childroa 
of  S.  W.  L.  provided  they  live  to  legal  age."  It  was  held  that  the  devisees  required 
a  Tested  right  immediately  on  the  death  of  the  testator,  subjected  to  be  defeated  in 
the  event  of  their  death  before  they  arrived  at  legal  age,  where  such  construction 
harmonized  with  the  other  provisions  of  the  will.  Fatter  ▼.  Wiekt^  Leaee,  17 
Ohio  R.  250. 

Chancellor  Walworth  in  Birdtall  ▼.  HetoUtt,  I  Paige  Ch.  R.  33,  held  that  it 
was  a  general  rule,  that  legacies  chargeable  iipon  the  real  estate  and  payable  at  a 
future  day,  are  not  vested ;  and  lapse  by  the  death  of  the  legatee  before  the  time 
of  payment  arrives  ;  see  also  Moore  v.  Smith,  9  Watts  R.  403.  But  that  this  rule 
has  never  been  extended  to  a  case,  where  the  estate  was  given  to  a  stranger,  upon 
condition  that  he  paid  the  legacy  charged  thereon ;  and  the  rule  has  been  much 
limited,  even  as  between  the  legatees  and  the  heirs  at  law.  Where  the  time  of  pay- 
ment of  a  legacy  is  postponed  for  the  benefit  of  the  estate,  and  not  with  reference 
to  any  particular  circumstances  in  relation  to  the  legatee,  the  legacy  becomes  vested 
at  the  death  of  the  testator  ;"  {Harris  v.  Fly,  7  Paige  R.  421 ;  Marsh  v.  Wheeler, 
2  Edw.  Ch.  R.  156)  and  is  transmissible  to  tl^e  personal  representatives  of  the  legatee, 
although  he  diet  before  the  time  of  peymeq^  arrives.    Dopner's  appeal  2  Watte  Sl 
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Some  discussion  then  took  place  as  to  the  costs  of  the  Attor- 
ney-General, who,  it  was  contended  on  behalf  of  the  defendant 
Wooler,  was  not  a  necessary  party  to  the  suit 

The  Vtce-Chanedlor  ordered  that  the  costs  of  the  Attomey- 
Oeneral  should  be  paid  by  the  plaintiffs. 

The  decree  after  directing;  that  the  legacy  bequeathed  to  Sarah  Wooler,  afterwardi 
Sarah  Gill,  with  interest  thereon,  should  be  raised  out  of  the  real  ertatas  charged 
with  the  payment  thereof  (the  personalty  being  insnfficient,)  directed  that  the  Mim 
■0  raised  should  be  paid  to  the  plaintiflEs,  as  executors  of  Gooige  Brown.  And  it  waa 
referred  to  the  taxing  Master  to  tax  the  plaintifi  and  the  Attorney-General  their 
costs  of  this  suit ;  with  a  direction  that  the  plamtifi  should  pay  to  the  Attorney* 
General  his  costs  of  this  suit,  when  taxed. 

8exg.  379.  Where  there  is  no  distinct  gift  of  a  legacy  charged  on  real  estate,  bat 
the  time  of  payment  is  annexed  to  the  gift  and  postponed  on  aeoonnt  of  the  minority 
if  the  legatee,  the  legacy  lapses  by  the  death  of  the  legatee  befofe  the  time  of  payment ; 
but  where  it  is  postponed  for  the  benefit  of  the  devisee  of  the  estate  charged>  tha 
legacy  is  vested.  In  this  case,  a  testator  devised  to  his  son  land  which  he  ciiaxged 
with  a  sum  of  money  in  equally  instalments,  three  of  which  ifero  directed  to  bo 
paid  as  follows,  viz.  "  the  seventh  payment  to  be  paid  to  my  daughter  J.  when  she 
arrives  at  the  age  of  21  yean;  the  eighth  payment  also  to  be  paid  to  my  said 
daughter  J.  when  she  arrives  at  the  age  of  23  yean  ;  the  ninth  payment  also  to  be 
paid  to  my  said  daughter  J.  when  she  arrives  at  the  age  of  33  yeais."  J.  died  before 
the  age  of  18.  Held,  that  it  was  a  vested  legacy ;  that  in  this  case  the  time  of 
payment  was  postponed  for  the  benefit  of  the  son,  to  whom  the  land  chaiged  with 
the  legacy  was  devised,  and  th  Afore  within  the  exceptions  to  the  general  rule.  See 
3  Yeates  R.  368.  4  RawL  R.  440.  3  Atk.  137, 130,  and  notes  to  Saunden*  edttioa  of 
Atkyns.  EmeM  v.  Hancock,  3  Atk.  507.  1  Roper  on  liogaeies,  436.  Daw9on  ▼. 
KiUet,  1  Bca  C.  C.  Perkins  Ed.  194,  note  of  Mr.  Eden.  Kibler  v.  Whiteman,  9 
Har.  401.  WatkinM  v.  Cheek,  3  Sim.  &  Stn.  199.  Hunter  v.  Judd,  4  Sim  461. 
Leming  v.  Sherrott,  3  Haro.  18.  Hanson  v.  Oraham,  6  Ves.  346.  9  CL  &  Fin. 
583,  591.  As  to  the  effect  if  the  words  "  payable"  or  to  be  paid  are  omitted,  and 
the  legacy  is  given  at  31  or  if,  when,  in  caoe  or  provided,  the  legatee  attains  31,  or 
any  other  future  definite  period,  and  that  in  such  case  the  interest  of  legatee  is  con- 
tingent, and  depends  for  its  vesting,  and  its  tranamisBiblity  to  his  executon  or  re- 
presentatives on  his  being  alive  at  the  period  qiecified,  see  Marsh  v.  Wheeler,  3  Edw. 
Ch.  R.  156.  Bunch  v.  Huret,  3  Desaus.  386.  Rooe  v.  Sowerby,  Taml  376.  JUt- 
ter  V.  Bradley,  I  Hare,  10.  Wb<fOA  v.  Hayee,  9  Sim.  500.  Breedon  v.  Tugman, 
3  Myfai.  dt  K.  389.  Kibler  v.  WhiUman,  3  Har.  401.  Jackoon  v.  Wynne,  7  Wend. 
47.    Buuhar  ▼.  Uach,  5  Bmt.  393.    CaldweU  v.  Kinahaad.  1  B.  Mod.  931. 
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*Attornby-Genbral  v.  Cuming.  [*139] 

1843 :  FaK  15th,  16th,  17th,  and  18th. 

By  deed,  the  advovwm  of  the  fieetage  of  C.  wu  Tested  m  nine  tnuteee,  upon  tniat, 
ftem  time  to  time  as  an  avoidance  ahonld  oocnr,  that  they  or  the  major  part  of 
them,  within  the  apace  of  four  calendar  months  next  after  such  avoidance,  shbnld 
pablish  notice  in  the  parish  church,  upon  two  several  Sundays,  immediately  after 
divine  service,  of  a  certain  time  for  the  mee^mg  of  the  parishioners  within  such 
lour  calendar  months,  for  electing  a  vicar ;  and  should  within  six  calendar  months 
nest  after  such  avoidance,  hy  writing  under  their  hands  and  seals,  pnsent  to  the 
ordinary  for  institution  and  induction,  as  vicar,  such  clerk  as  should  be  elected  by 
the  parties  therein  mentioned.  By  the  terms  of  the  deed,  the  election  was  to  be 
by  parishionen  having  a  certain  qualification  in  land  in  the  parish, "  or  the 
major  part  of  such  parishionen,  together  with  the  trustees  as  aforesaid,  or  the  ma- 
jor part  of  them  then  assembling  in  or  at  the  parish  church  or  market*  honse  of  C, 
within  the  said  four  calendar  months.*'  On  the  occasion  of  an  election  in  1840 
thers  were  eight  trustees ;  two  of  whom  were  out  of  the  jurisdiction.  Of  the  re- 
maining six,  five  signed  a  written  notice  of  the  intended  election,  which  notice  was 
duly  pubUdied  puisnant  to  the  deed,  though  previous  to  the  publication  one  of  the 
signatnrss  was  eraswL  The  same  &vt  attended  at  the  meeting  which  was  held 
within  the  proper  time,  and  four  of  them  voted  for  the  successful  candidate.  These 
km  and  the  trustee  within  the  jurisdiction,  who  was  not  present  at  the  meeting,' 
joined  in  the  presentation,  which  was  subsequently  approved  of  by  the  trustees  out 
of  the  jurisdiction.  The  remaining  trustee  refused  to  join  in  the  presentation : — Held, 
that  the  eleetion  was  valid ;  that  the  dissentient  trustee  was  bound  to  give  oflect 
to  it  by  joining  in  the  presentation,  and  that  the  bishop,  subject  to  any  question 
arising  as  to  professional  unfitness  in  the  clerk,  or  ooinipt,  simoniaeal,  or  eeandalons 
proceedings  at  the  election,  was  bound  to  present 

By  a  deed  of  trust  of  1683,  for  the  appointment  of  a  vicar,  it  was  declared,  that,  upon 
the  death  of  any  of  the  trustees,  the  survivors  should,  from  time  to  time,  when  and 
as  sften  as  they  should  think  fit,  before  the  number  of  trustees  should  be  reduced 
to  the  number  of  five,  or  within  three  months  after  they  should  be  reduced  to  the 
number  of  four,  appoint  new  trustees,  and  convey  the  premises  to  them,  so  as  to 
eomplote  the  number  of  nine  trustees.  It  appeared  that,  from  the  date  of  the  deed 
to  the  election  of  a  clerk  in  1840,  this  clause  had  never  been  strictly  acted  upon, 
though  the  number  of  the  trustees  had  grenerally  been  kept  up  to  nine  i-^Heldt 
that  the  tnformality  in  the  appointment  of  the  trustees  did  not  vitiate  the  eleetioii. 

By  an  indenture  of  bargain  and  sale,  dated  the  19th  April,  1682, 
and  made  between  John  Hunt,  of  the  one  part,  and  nine  persons 
therein  named,  of  the  other  part,  the  advowson,  donation,  pat- 
ronage, right  of  patronage,  gift  nomination,  presentation,  and 
free  disposition  of  and  to  the  vicarage  of  the  parochial  church  of 
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Chudleigh,  with  the  rights,  members,  and  appurtenances,  and  all 
houses,  glebe  lands,  tithes,  &c.,  were  conveyed  to  the  parties 
thereto  of  the  sec(X)d  part,  to  hold  the  same  upon  the  trusts  de- 
clared in  and  by  an  indenture  of  even  date  therewith. 

By  the  last-mentioned  deed  it  was  declared,  that,  from  time  to 
time  and  at  all  and  every  time  and  times  for  ever  thereafter, 
whensoever  and  so  often  as  the  then  present  or  any  future  vicar 
or  incumbent  of  the  vicarage  of  the  parochial  chm-ch  of  Chud- 
leigh should  happen  to  depart  this  life,  or  the  said  vicar- 
age should  become  void,  or  want  a  vicar  or  *incumbent,  [*140] 
by  death,  resignation,  deprivation,  session,  or  any  other 
way  or  means  whatsoever,  then  and  in  every  such  case  the  said 
trustees  or  the  major  part  of  them,  and  the  survivors  of  them, 
and  their  succeeding  trustees,  and  the  survivors  of  them,  or  the 
major  part  of  them  for  the  time  being,  within  the  space  of  four 
calendar  months  next  after  such  avoidance  of  the  said  vicarage, 
should  and  would  publish  and  give  notice  and  warning  in  the 
parish-church  or  churchyard  of  Chudleigh  aforesaid,  upon  two 
several  Sundays  immediately  after  divine  service,  of  a  certain 
day  or  time  for  a  meeting  of  the  parishioners  of  the  said  parish 
of  Chudleigh  at  or  in  the  parish-church  there,  or  church-house, 
or  the  market-house  of  the  same  parish,  within  the  said  four  cal- 
endar months,  for  the  electing  and  nominating  of  one  fit,  pious, 
and  orthodox  divine  in  orders,  to  be  vicar  and  incumbent  of  the 
said  vicarage ;  and  that  the  said  trustees,  or  the  major  part  of 
them,  and  the  survivors  of  them  and  their  succeeding  trustees, 
and  the  survivors  of  them  or  the  major  part  of  them,  within  the 
space  of  six  calendar  months  next  after  such  avoidance  of 
the  said  vicarage,  should,  by  writing  under  their  hands  and 
seals,  present  to  the  ordinary  of  the  diocese  for  the  time  be- 
ing, to  be  instituted  and  inducted  to  the  said  vicarage,  such 
fit  and  orthodox  divine  in  orders  as  the  parishioners  of  the 
said  parish  of  Chudleigh,  whereof  every  one  having  an  estate 
in  possession  of  inheritance  or  freehold,  or  for  any  number  of 
years  above  twenty  years,  absolute,  or  determinable  upon  the 
death  of  any  one,  two,  or  three  person  or  persons,  of  or  in  any 
messuages,  lands,  tenements,  or  hereditaments,  lying  and  being 
within  the  town,  borough  or  parish  of  Chudleigh,  which  should 
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be  then  rated,  or  valued  in  and  by  rates  made  for  the  mainte- 
][|£»ice  of  the  poor  of  the  said  parish  of  the  yearly  value  of  61.  or 
upwards,  or  the  major  part  of  such  parishioners,  together  with 
the  trustees  as  aforesaid,  or  the  major  part  of  them,  then  assem- 
bling in  or  at  the  parish-church  or  church-house  or 
*market-house  of  Chudleigh  aforesaid,  within  the  said  [*141] 
four  calendar  months  next  after  such  avoidance  as  afore- 
said, and  upon  such  notice  and  warning  first  given  and  published 
as  aforesaid,  should  elect,  nominate  and  appoint 

The  deed  then  contained  a  declaration,  that,  in  case  such  pa- 
rishioners of  the  said  parish  for  the  time  being,  or  the  major  part 
of  them,  should  not  in  such  manner  and  at  such  time  and  place 
as  was  thereinbefore  limited  or  appointed  for  such  election  and 
choice  of  such  vicar  and  incumbent  after  such  avoidance,  make 
such  election,  nomination,  choice,  or  appointment,  then  and  in 
every  such  case,  and  in  default,  disagreement,  or  neglect  thereof, 
it  should  and  might  be  lawful  to  and  for  the  said  trustees,  or  the 
major  part  of  them  as  aforesaid  for  the  time  being,  to  present  to 
the  said  ordinary  of  the  place  as  diocese  for  the  time  being  such 
orthodox  divine  as  aforesaid,  as  the  trustees  for  the  time  being, 
or  the  major  part  of  them,  by  writing  under  their  hands  and 
seals,  to  be  by  them  respectively  sealed  and  subscribed  in  or  at 
the  parish-church  or  church-house,  or  market-house  of  Chudleigh, 
in  or  upon  one  of  the  four  last  days  of  the  fifth  calendar  month 
next  after  such  avoidance,  should  elect,  nominate,  and  appoint 
to  be  vicar  or  incumbent  of  the  said  vicarage ;  and  in  default 
iilso  of  such  election,  nomination,  and  appointment,  or  disagree- 
ment or  equality  of  voices  of  the  said  trustees  or  the  major  part 
of  them,  that  then  any  two  or  more  of  the  trustees  for  the  time 
being,  whereof  the  eldest  and  most  ancient  in  years  to  be  one, 
should  by  writing  under  their  hands  and  seals  elect,*  and  present 
such  an  orthodox  person  as  aforesaid  to  the  ordinary  of  the  dio- 
cese for  the  timei  being,  to  be  admitted,  instituted,  and  inducted 
into  the  same  vicarage. 

The  deed  then  proceeded  to  declare  that  when  and  so  often 
as  it  should  happen  that  any  of  the  said  then  trustees,  or  any  of- 
the  number  of  niiie  such  persons  as  should  from  time  to 
time  thereafter  be  named,  made  and  'appointed  trustees  for    [*142] 
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or  concerning  the  premises,  should  be  dead,  or  have  relin- 
quished or  acquitted  die  said  trust,  then  and  in  everjr  SQch 
case  die  said  surviving  trustees  should  and  might  from  time  to 
time,  and  at  all  times,  when  and  as  often  as  they  in  their  dis- 
cretion should  think  fit,  before  the  said  trustees  should  by  death 
or  otherwise  be  abated  or  reduced  to  the  number  of  five  persons, 
or  within  three  months  next  after  the  said  trustees  should  by 
deadi,  relinquishing  the  said  trust,  or  otherwise,  be  lessened  or 
reduced  to  the  number  of  four  persons,  (and  in  case  they  should 
disagree  or  be  equal  in  voices,  then  any  two  of  them,  whereof 
the  eldest  and  most  ancient  in  years  to  be  one,)  grant,  convey, 
and  assure  the  said  advowson,  patronage,  and  premises,  unto  such 
other  persons  and  parishioners  of  the  said  parish  of  Chudleigh 
as  such  surviving  trustees  for  the  time  being  should  in  that  be- 
half elect,  nominate,  and  appoint,  to  hold  to  them. and  their  heirs, 
to  the  use  of  such  surviving  trustees,  and  of  such  other  persons 
so  to  be  nominated  and  appointed  for  new  trustees  as  aforesaid, 
and  of  their  heirs  and  assigns  for  ever ;  whereby  the  number  of 
nine  trustees  and  no  more  might  be  again  completed  and  made 
up,  upon  and  under  the  several  trusts  thereinbefore  declared :  to 
the  end  the  said  advowson  and  premises  might  for  ever  there- 
after remain  and  continue  from  trustees  to  trustees  successively, 
and  the  said  trust  be  executed,  preserved,  and  performed,  for  the 
ends,  intents,  and  purposes  aforesaid,  according  to  the  purport, 
true  intent,  and  meaning  of  those  presents. 

In  1709,  there  were  only  two  surviving  trustees,  who,  by  in- 
dentures of  lease  and  release,  dated  respectively  the  26th  and 
27th  of  April,  1709,  conveyed  the  advowson,  so  as  to  vest  it  in 
themselves  and  the  seven  new  trustees.  In  1734,  there  were 
only  four  surviving  trustees,  who,  in  like  maimer,  by  indentures 
of  lease  and  release  of  the  12th  and  13th  of  August,  1734,  con- 
veyed the  advowson  to  themselves  and  five  new  trustees. 
[•143]  In  1764,  there  were  oaly  *three  surviving  trustees,  who, 
by  indentures  of  the  23rd  and  24th  September,  1764, 
in  like  manner  conveyed  the  advowson  to  themselves  and  six 
new  trustees.  In  178K),  there  were  only  three  surviving  trus- 
tees, who,  by  indentures  of  lease  and  release  of  the  21st  and  22nd 
of  March,  1780,  in  like  mannw  conveyed  the  advowson  to  them- 
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selves  and  six  new  trustees.  In  1810,  the  number  of  the  trus- 
tees was  reduced  to  four,  but  no  new  appointment  was  made 
until  1822,  when  there  were  only  two  trustees  surviving,  who, 
by  indentures  of  lease  and  release  of  the  28th  and  29th  of  No- 
vember, 1822,  conveyed  the  advowson  to  themselves  and  seven 
new  trustees.  In  1838,  the  number  of  the  trustees  was  reduced 
to  six,  namely,  John  Inglett  Fortescue,  Sir  Lawrence  Taughan 
Palk,  Thomas  William  Taylor,  John  Dicker  Inglett  Fortescue, 
George  Templer,  and  Gilbert  Burrington,  who,  on  the  9th  of  May, 
1838,  conveyed  the  advowson  to  themselves  and  three  new  trus- 
tees, namely,  Montague  Edmund  Newcombe  Parker,  Lord  Ex- 
mouth,  and  Sir  Robert  Newman. 

Upon  every  avoidance  of  the  vicarage  between  the  date  of  the 
deed  of  trust  and  the  events  which  were  the  subject  of  this  suit, 
a  new  vicar  had  been  elected  according  to  the  provisions  of  the 
deed,  and  the  trustees,  or  the  major  part  of  them,  had  always 
within  six  months  after  the  avoidance  presented  the  clerk  so 
elected  to  the  bishop,  who  thereupon  instituted  and  inducted  him 
into  the  vicarage.  Upon  the  election  and  presentation  of  Gilbert 
Burrington,  the  last  vicar,  in  1785,  the  seven  surviving  trustees 
acted  throughout  the  proceedings. 

On  the  26th  of  September,  1840,  the  late  vicar,  Gilbert  Bur- 
rington died,  and  on  the  10th  and  17th  of  January,  1841,  notice 
in  writing  was  given  by  the  trustees  of  a  meeting  of  the  parish- 
ioners in  the  market-house,  for  the  purpose  of  electing  a  new 
vicar.  This  notice  was  signed  by  five  of  the  trustees,  of  whom 
Sir  R.  Newman  was  one.  His  name  was  subsequently  at  his 
own  request  erased.  On  the  21st  and  22d  of  January, 
the  election  took  place,  'when  the  Rev.  W.  H.  Palk  was  ['144] 
elected  by  89  against  68  voters ;  five  of  the  trustees  (of 
whom  Sir  R.  Newman  was  one)  being  present,  and  voting.  The 
Rev.  Joseph  Cuming  was  the  only  other  candidate. 

At  the  time  of  election.  Lord  Exmouth  and  John  Dicker  For- 
tescue were  abroad,  and  John  Inglett  Fortescue  was  dead,  so 
that  there  were  but  six  trustees  who  could  take  part  in  the  elec- 
tion. Lord  Exmouth  and  John  Dicker  Fortescue,  however, 
subsequently  to  die  election,  signified  their  assent  to  Mr  Palk's 
appointment. 

Vol.  it.  18 
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After  the  proceedings  at  the  election  had  closed,  a  papet  was 
signed  ai  the  foot  of  the  poll-book  by  four  of  the  trustees  who 
were  present,  and  who  had  voted  for  Palk,  the  purport  of  which 
was,  that  they  being  the  major  part  of  the  trustees  tfien  duly  as- 
sembled at  the  market-house  at  Chudleigh,  for  the  purpose  of 
electing,  (fcc,  &c.,  together  with  the  major  part  of  the  parishion- 
ers duly  qualified,  (fcc,  had  elected  the  Rev.  W.  H.  Palk,  M.  A., 
to  be  vicar.  Mr.  Burrington,  however,  the  fifth  trustee,  who  was 
present,*  and  voted  for  Cuming,  declined  to  sign  this  document, 
and  protested  against  the  election. 

Within  the  time  prescribed  by  die  deed,  viz.  six  months,  five 
out  of  the  six  trustees  then  in  England,  one  of  whom,  Taylor, 
had  not  been  present  at  the  election,  presented  Mr.  Palk  to  the 
Bishop  of  Exeter,  for  institution  and  induction.  His  lordship, 
however,  under  the  circumstances,  refused  to  admit  him. 

In  consequence  of  this  refusal  on  the  part  of  the  Bishop  of 
Exeter,  the  present  information  and  bill  were  filed  at  the  relation 
of  the  Rev.  W.  H.  Palk,  and  two  other  persons,  on  behalf  of 
theiQselves  and  all  other  the  parishioners  of  the  parish  of  Chud- 
leigh, icCj  (stating  their  qualification)  plaintiffs,  against  the  Rev. 
Joseph  Cuming,  the  trustees,  and  the  bishop  praying,  that  it 
might  be  declared  that  the  plaintiff  W.  H.  Palk  had  been  duly 
elected  and  nominated  to,  and  ought  to  be  presented  to  and 
[*145]  instituted  andinductedintothevicarage,andforthat*pur- 
pose  that  the  trustees  might  be  ordered  to  make  a  valid 
and  effectual  presentation  of  him ;  and  that  upon  such  presenta- 
tion the  Bishop  of  Exeter  might  be  ordered  to  institute  and 
induct  him ;  and  that  the  defendant  Burrington  might  be  de- 
creed to  join  in  the  presentation,  or  that  he  might  be  removed 
from  his  trusteeship,  and  that  proper  directions  might  be  given 
for  the  execution  of  the  trusts  of  the  indenture  of  the  16th  April, 
1682 ;  and  that  the  Bishop  of  Exeter  might  be  restrained  by  in- 
jimction  from  instituting  and  inducting  the  defendant  Cuming, 
or  collating  or  instituting  any  person  to  the  vicarage. 

Before  the  answers  were  filed,  the  plaintiff,  Mr.  Palk,  obtained 
an  injunction  pursuant  to  the  prayer  of  the  information  and 
bill ;  and  that  injunction,  on  motion  before  the  Vice'ChanceUar 
of  England  to  dissolve  it,  was  continued. 
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The  defendant  Cuming,  by  his  answer,  stated  that  he  believed 
he  had  been  elected  by  a  majority  of  legal  votes,  but  for  pru- 
dential reasons  he  had  disclaimed,  and  by  his  answer  did 
disclaim,  all  right  and  title  in  and  to  the  vicarage,  and  all  objec- 
tion to  the  election  of  Mr.  Palk. 

The  defendant  Burrington,  by  his  answer,  stated  that  he  re- 
fused to  concur  in  the  presentation  of  Mr.  Palk,  because  he 
believed  that  he  was  not  elected  by  a  majority  of  legal  votes, 
and  because,  with  perfect  respect  for  Mr.  Palk's  character,  he  did 
not  think  him  the  most  fit  person  to  be  vicar  of  a  large  parish 
But,  inasmuch  as  Mr.  Cuming  had  withdrawn  from  the  contest, 
he  the  defendant  was  ready  and  willing,  if  the  Court  should  con- 
sider the  election  valid,  to  join  in  any  act  which  should  be 
necessary  for  completing  Mr.  Palk's  legal  title. 

The  defendant  the  Bishop  of  Exeter,  by  his  answer,  alleged 
as  grounds  for  his  refusal  to  admit  Mr.  Palk's  claims,  first,  the 
illegality  of  the  presentation ;  and  secondly,  the  indecorum  and 
impropriety  of  the  proceedings  which,  as  he  alleged,  attended 
Mr.  Palk's  electicm.  He  insisted  that  the  presentation 
was  illegal ;  first,  because  five  only  of  the  ^trustees,  so  [*146] 
called,  joined  in  it,  whereas  the  legal  ownership  was  in 
all  the  eight ;  secondly,  because  the  vacancies  in  the  number  of 
the  trustees  had  not  from  time  to  time  been  filled  up  according 
to  the  provisions  of  the  original  deed  of  trust ;  and  thirdly,  be- 
cause Mr.  Palk  had  not  been  duly  elected  by  a  majority  of  the 
parishioners  duly  quahfied  to  vote  (some  of  them  being  resident 
out  of  the  parish,)  or  by  a  majority  oC  the  trustees  of  the  ad  vow- 
son  for  the  time  being.  He  also  noticed  as  an  additional  objec- 
tion to  the  validity  of  the  efection  the  fact  that  Sir  L.  J.  Palk, 
who  had  been  a  trustee  previously  to  May,  1838,  had  not  execu- 
ted the  indentures  of  the  7th  and  8th  May,  1838  (whereby  the 
legal  estate  was  vested  in  the  present  trustees,)  until  the  22nd 
January,  1841,  being  the  second  day  of  the  election.  Under  all 
the  circumstances,  the  Bishop  averred  that  he  had,  without  any 
imputation  on  Sir.  Palk's  character,  refused  to  institute  and  in- 
duct him,  and  did  intend,  when  the  injunction  Which  had  been 
granted  should  be  dissolved,  to  exercise  his  rijght  of  collation  or 
presentation  by  lapse. 
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The  cause  now  came  on  for  hearing. 

The  Bishop  entered  into  evidence  of  some  length,  though  not 
very  precise  in  its  nature,  as  the  alleged  indecorum  in  the  pro- 
ceedings at  the  election.  The  grounds  on  which  the  judgment 
proceeded  render  it  unnecessary  to  state  that  evidence. 

* 

Mr.  Russell  and  Mr.  Elmsley,  for  the  plaintiflfe. — If  any  of 
the  trustees  had  stated  to  the  Bishop,  on  probable  grounds,  that 
Mr.  Palk  had  not  been  duly  elected,  it  might  have  been  reason- 
able for  the  ordinary  to  refuse  to  institute  him  till  the  matter  in 
dispute  between  the  trustees  had  been  adjusted :  Edenborough 
V.  Archbishop  of  Canterbury, {a)  But  here  that  ground  has  not 
been  taken  by  the  ordinary,  nor  indeed  could  it :  because 
[•147]  though  five  only  of  the  *trustees  joined  in  the  presenta- 
tion, yet  every  trustee  but  one  concurred  in  it,  and  the 
dissentient  trustee  no  longer  opposes.  The  only  antagonist 
therefore  is  the  ordinary,  and  he  suggests  every  possible  objec- 
tion to  the  plamtifiPs  equity.  The  objection  tliat  new  trustees 
have  not  been  appointed  at  the  times  prescribed  by  the  deed  is 
immaterial  in  a  case  of  this  nature.  The  deed  of  trust  is  mere- 
ly directory  in  that  respect,  and  the  neglect  of  trustees  in  not 
following  the  exact  course  prescribed  will  not  be  held  to  preju- 
dice the  plaintiffs:  Attorney- General  v.  Floyer,{b)  Then  there 
is  nothing  in  any  of  the  objections  of  the  Bishop  which  gives 
him  a  right  of  lapse.  The  equitable  owners  of  the  right  of 
presentation  come  here  by  information  and  bill  to  give  effect  to 
a  presentation  which  in  equity  has  been  rightly  made ;  the  bishop 
cannot  resist  that  relief  on  the  ground  of  his  legal  right  of 
lapse :  Nicholson  v.  Knapp,{c)  It  never  has  been  held  that  to 
constitute  a  valid  presentation  all  the  parties  having  the  legal  es- 
tate should  join.  The  objections  of  the  Taishop  as  to  the  validity 
of  the  election  are  answered  by  the  words  of  the  deed  of  trust 
The  words  "  parishioners,"  qualified  as  they  are,  will  comprehend 
persons  resident  out  of  the  parish,  and  it  is  clearly  suflScient  if 
the  party  be  elected  by  the  majority  of  the  parishioners  and  trusr 
te«s  present  at  the  meeting :   Wilkinson  v.  Malin,{d)  Cortis  v. 

(a)  3  Rum.  93.  (b)  3  Vem.  748. 

<c)  9  Sim.  336.  (<2)  3  Tyrw.  544;  3  Cr.  &  J.  636. 
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Kent  Waterworks  Cinnpany.{ci)  As  to  costs,  the  bishop,  hay- 
ing entered  the  arena  of  ordinary  litigants  must  take  the  conse- 
quences. 

Mr.  Wood  and  Mr.  Neate  for  the  defendants,  the  trustees,  ex- 
cept Burrington,  in  addition  to  the  other  cses,  referred  to  Attor- 
ney- General  v.  Parker.{b)[l] 

*Mn  Swanston  and  Mr.  FoUett  for  the  defendant  Bur-  [*148] 
lington. 

Mr.  Kennion  appeared  for  the  defendant  Cuming. 

Mr.  Wigram  and  Mr.  Prior^  for  the  Bishop  of  Exeter. — 
Where  joint  tenants  are  entitled  to  the  patronage,  the  bishop  is 
not  bound  to  accept  the  party  presented,  unless  all  concur  in  the 
presentation :  Co.  Litt.  186.  b.  In  this  case  it  has  always  been 
usual  to  require  the  concurrence  of  all  the  trustees  in  the  pre- 
sentation of  the  clerk  to  the  ordinary. 

The  deed  declares  that  new  trustees  shall  be  appointed  when 
the  number  is  reduced  by  death  or  resignation  to  five,  or  within 
three  months  after  the  number  has  been  reduced  to  four.  In  1810 
the  number  was  reduced  to  four,  and  new  trustees  ought  to  have 
appointed ;  but  no  new  appomtmenttook  place  until  1822,  when 
the  number  had  been  reduced  to  two.  That  was  clearly  a  bad 
appointment.  The  power  of  appointing  new  trustees  was  to  be 
exercised  before  the  numbers  were  reduced  to  four.  It  is  not  a 
general  power  with  a  subsequent  direction  as  to  the  manner  in 
which  it  shall  be  exercised ;  and  that  diflfers  this  case  from  the 
case  in  Vernon,  Besides,  by  the  teyms  of  the  trust  deed,  the  elec- 
tors are  constituted  of  two  classes,  and  the  concuiTence  of  each 
class  is  necessary  to  constitute  a  valid  election :  Rex  v.  Mor- 
rM,(c)  Rex  v.  Bower.{d) 

With  respect  to  the  question  of  lapse,  the  bill  assumes  that 

(a)  7  B.  &  C.  314.        (5)  3  Atk.  576.        (c)  4  East,  17.        (<Q  1  B.  &  C.  493. 

[1]  See  Dtdy  t.  The  Archbishop  of  Dublin,  \  Flan,  it  Kel  263  ;  Potter  7,  Chap- 
flum,  Amb.  98  ;  Atiamey^Gengral  v.  Bishop  of  Litc^ld,  2  Vea.  828;  MUligan 
w.  MiieheU,  1  Mylo.  and  K.  446. 
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there  is  a  lapse  of  law.  It  prays,  not  that  the  alleged  presen- 
tation may  be  perfected,  but  that  a  new  presentation  may  be 
made.    The  only  case  in  which  a  court  of  equity  will  relieve 

against  a  legal  lapse  is  where  the  party  has  got  a  clear 
[*149]    equitable  tide  within  the  six  months  and  there  •have 

been  no  laches.  Here  the  notice  was  not  published  till 
more  than  tliree  months  after  the  incumbent's  death,  the  infor- 
mation was  not  filed  till  March,  1841,  and  two  of  the  trustees 
during  part  of  the  tioie  were  abroad.  Under  these  circumstan- 
ces, the  Court  camiot  interfere  with  the  right  of  the  bishop  to 
collate,  which  has  accrued  to  him  in  the  ordinary  course  of  law : 
Cribs.  Cod.  769.  Supposing,  even,  there  were  no  lapse,  has  the 
Court  ever  compelled  a  bishop  to  institute  upon  any  presentation 
whatever  ? 

Lastly,  the  plaintiffs  are  wrong  in  having  filed  an  information : 
Attorney-General  v.  Foster. {a) 

The  VicE-CHANCELLOR.-r-Having  had  opportunities  of  con- 
sidering, and  having  arrived  at  a  conclusion  as  to  some  points 
of  this  case,  I  think  it  convenient  to  declare  that  conclusion  now 
so  far  as  it  extends.  A  doubt  at  least  was  suggested  during  the 
argument,  and  had  before  occurred  to  my  own  mind,  whether 
this  was  a  proper  case  for  an  information.  It  is,  however,  an 
information  and  bill.  The  information  and  bill  are  severable ; 
and  supposing  it  to  be  a  case  in  which  the  Court  ought  to  act 
either  upon  information  and  bill,  or  upon  information  or  bill, 
there  could  b^  no  substantial  difficulty  in  dealing  with  the  record, 
on  account  as  I  have  said  of  the  severable  nature  of  its  two  por- 
tions. If  I  were  to  dismiss  the  information  only,  or  to  dismiss 
the  bill  only,  that  mere  circumstance  would  not  in  my  view 
make  any  difference  as  to  the  costs,  and  therefore  I  shall  not 
think  it  expedient,  in  the  event  of  giving  any  relief  at  all  in  this 
case,  to  dismiss  either  the  information  or  the  bill,  or  to  make  any 
apparent  severance  in  the  decree.  It  is  not  necessary,  therefore, 
to  express  any  opinion  whether  this  is  or  is  not  a  proper  case 
for  an  information  and  bill. 

(•)  10  Yei.  344 
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The  next  question  raised  in  the  argument  has  been 
with  *regard  to  the  validity  of  the  appointment  of  trustees    [*150] 
which  took  place  in  1822.    It  appears  that,  when  the  new 
trustees  were  appointed  in  1822,  two  only  of  the  old  trustees 
were  alive,  and  they  had  been  reduced  to  the  number  of  two 
much  more  than  three  months  before  the  time  when  the  appoint- 
ment was  made.     This  mode  of  appointment,  therefore,  was 
not  such  as  the  deed  required  or  directed,  whichever  may  be 
the  more  prqper  expression  to  use.    It  does  not  appear,  how- 
ever, that  there  was  any  fraud  or  concealment    The  appoint- 
ment may  or  may  not  have  been  known  generally  in  the  pa- 
rish, but  the  appointment  related  to  a  subject  which  was  of  gen- 
era) interest  in  the  parish ;  if  not  known,  it  might  have  been 
known  ;  and  I  cannot  therefore  assume,  upon  the  pleadings 
and  evidence  as  they  are  before  me,  that  the  appointment 
of  1822  was  unknown  to  those  among  whom  it  was  made,  and 
who  were  interested  in  the  knowledge.    Taking  that  to  be  so, 
this  appointment  of  trustess  had  been  in  force  for  more  than 
seventeen  years,  certainly  before  the  period  when  the  powers  of 
the  trustees  were  brought  into  action  after  the  death  of  the  late 
vicar.    The  trustees  new  and  old  had  acquired  the  legal  estate 
in  the  advowson.    They  had  had  it  ever  since  1822.    As  to  that 
no  doubt  has  been  suggested ;  and  whatever  doubt  may  other- 
wise than  judicially  be  entertained  upon  the  subject,  I  am  not 
at  liberty,  on  the  pleadings  and  evidence  as  they  stand  before 
me,  to  suppose  that  any  of  the  trustees  were  not  properly  quali- 
fied.   It  appears  to  me,  that,  in  such  a  state  of  things,  even  as- 
suming the  appointment  to  have  been  originally  irregular  in  that 
only  point  more  or  less  material  on  which  it  is  alleged  to  have 
been  irregular,  this  Court,  if  complaint  had  been  made  on  the 
subject  at  the  time,  or  shortly  before  the  time,  when  the  election 
took  place  or  when  the  notices  were  given,  would  have  declined 
to  interfere  for  the  purpose  of  removing  the  actual  trustees. 
When  to  that  consideration  I  add  that  throughout  the 
transaction  in  'question,  the  validity  of  the  appointment    [*151] 
of  1822  has  never  been  questioned ;  but  that  itie  existing 
body  of  trustees  consisting  partly  of  the  survivors  of  those  who 
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were  appointed  in  1822,  and  partly  of  those  who  were  appoint- 
ed by  them,  have  been,  during  the  whole  of  the  matters  that 
are  before  me,  aceepted  and  recognized  in  this  character,  whe- 
ther there  was  or  was  not  any  such  irregularity  as  has  been  sug- 
gested with  respect  to  the  appointment  of  those  trustees,  no  other 
irregularity  having  been  suggested,  I  am  of  opinion,  that,  for  all 
the  purposes  of  the  present  suit,  I  must  take  the  appointment  of 
1822  to  have  been  valid  and  sufficient. 

The  next  question  raised  has  been  with  regard  to  the  notice 
of  the  election.  The  notice  was  not  a  merely  ministerial  or  for- 
mal act.  It  is  obvious  that  the  time  that  might  intervene  between 
the  first  and  second  notice  and  the  time  of  election  was  material ; 
and  there  was  a  discretion  to  be  exercised  also  as  to  the  place  of 
election.  This  notice,  however,  was  not  required  by  the  terms 
of  the  trust-deed  to  be  in  writing ;  and  it  was  a  notice  which  in 
some  shape  and  in  some  manner  it  was  the  duty  of  the  trustees 
or  the  major  part  of  them  to  give.  To  have  omitted  to  give  that 
notice  would  have  been  a  breach  of  trust.  It  was  therefore  in- 
cumbent on  the  trustees,  or  such  of  them  as  were  in  a  condition 
to  act,  to  do  it  in  the  best  manner  they  could.  The  trustees  had 
before  this  time  been  reduced  to  eight  by  the  death  of  the  elder 
Mr.  Fortescue.  Of  the  remaining  eight,  two,  namely,  the 
younger  Mr.  Fortescue  and  Lord  Exmouth,  were  abroad.  There 
remained,  therefore,  within  the  realm,  only  six  persons  capable 
of  acting.  Of  these  six,  five,  forming  an  absolute  majority  of 
the  whole  number,  signed  the  notice.  It  appears  to  have  been 
signed  in  December.  After  it  was  signed,  but  before  any  pub- 
lication consequent  upon  it,  one  of  the  five  (five  being  clearly 

sufficient  for  the  purpose)  desires  to  have  his  name 
[•162]    struck  through.    Now,  I  am  not  Vlear  that  the  striking 

through  the  name  as  it  was  struck  through,  or  the  at- 
tempted revocation  of  that  signature,  was  not  an  act  merely  in- 
valid. I  am  not  at  all  satisfied,  that,  after  the  act  had  been  done 
by  Sir  Robert  Newman,  considering  what  the  character  of  the 
act  was,  it  was  competent  for  him  to  revoke  it.  On  that  point, 
however,  it  is  not  necessary  to  state  any  decisive  opinion.  As  I 
have  said,  it  was  not  necessary  that  the  notice  should  be  in 
writing.    The  notice  was  published,  the  notice  was  acted  upon. 
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and  the  very  person,  Sir  Robert  Newman,  whose  name  had  been 
thus  erased,  attends  and  presides  at  and  actively  co-operates  in 
the  election.  Considering  that  at  no  period  was  any  objection, 
as  far  as  I  can  learn,  taken  to  the  validity  or  sufficiency  of  the 
notice,  that  it  is  nowhere  alleged  that  all  the  persons  entitled  to 
vote  had  not  full  knowledge  of  the  intended  election  and  the  op* 
portunity  of  voting,  if  they  chose ;  taking  all  these  facts  and 
circumstances  together,  it  would  in  my  judgment  be  erroneous  to 
hold,  that,  for  the  purposes  of  this  suit,  the  notice  was  insufficient 

I  perhaps  should  have  mentioned  earlier  the  objection  sugges- 
ted, that  the  deed  of  appointment  of  1838,  by  which  three  new 
trustees  were  added  to  the  trust,  namely.  Lord  Exmouth,  Sir 
Robert  Newman,  and  Mr.  Parker,  was  not  executed  until  the 
second  day  of  the  election  by  Sir  Lawrence  Palk,  one  of  the  for- 
mer trustees.  Considering,  however,  that  the  deed  had  before 
that  time,  and  I  must  suppose  in  the  year  1838,  been  executed 
by  Mr.  Fortescue,  Mr.  Taylor,  Mr.  Burrington,  Mr.  Templer,  and 
Mr.  Parker,  I  am  of  opinion  that  the  late  period  at  which  Sir 
Lawrence  Palk,  being  only  one  of  such  a  number  as  I  have 
mentioned,  executed  it,  was  immaterial  to  the  case  -,  and  for  th^ 
reasons  I  have  stated  I  consider,  that,  for  all  the  purposes  of 
this  suit,  those  gentlemen  were  regularly  the  trustees  of  this  adr 
vowson. 

The  next  question  is  with  reference  to  the  validity  of 
the  'election ;  and  it  is  impossible  that,  upon  the  ma-  [*163] 
terials  before  me,  I  can  with  anything  like  propriety 
come  to  a  judicial  conclusion,  that  Mr.  Palk  had  not  the  majority 
of  legal  votes,  that  is,  the  majority  of  the  votes  of  the  persons 
voting  who  were  entitled  to  vote,  whether  the  trustees  were 
or  were  not  entitled  to  vote.  It  has  been  suggested,  how- 
ever, that,  according  to  the  true  construction  of  this  deed,  the 
trustees,  as  trustees,  were  an  entirely  separate  body,  of  voters, 
and  that  an  absolute  majority  of  the  whole  number  of  trustees, 
not  a  majority  of  the  number  present,  must,  as  a  separate  body, 
confirm  the  election.  To  establish  that  proposition^  those  who 
make  it  must  prove  both  parts  of  it ;  the  first  part  being,  that 
die  trustees  were  a  separate  body,  and  die  next,  that,  if  a  sepa- 
BUe  body,  the  majority  of  the  absolute  majority  of  the  whole  pje- 
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sent  at  the  election  could  not  act  for  the  body.  In  my  opinion^ 
those  who  state  that  proposition  have  not  established  both  parts 
of  it ;  and  upon  the  true  construction  of  this  deed,  and  upon  the 
facts  that  have  taken  place,  I  am  of  opinion  that  the  fact  of  Mr. 
Burrington  having  at  the  conclusion  of  the  election  dissented, 
and  refused  to  sign  the  two  documents  which  were  signed  upon 
the  poll-book  by  the  four  other  trustees  who  were  present,  is  a 
circumstance  not  affecting  the  validity  of  the  election. 

Supposing  the  election  valid,  it  became  then  the  duty  of  a 
majority  of  the  trustees  to  sign  the  presentation ;  and  supposing 
the  election  valid,  it  was  in  my  opinion  sufficient  for  all  purposes, 
including  the  just  requisitions  of  the  ordinary,  that  a  majority  of 
the  trustees  should  perform  that  act  consequent  upon  the  elec- 
tion. If  indeed  the  election  had  been  invalid,  then  the  state  of 
things  would  not  have  arisen,  which,  as  far  as  the  ordinary  was 
concerned,  would  have  made  a  signature  by  a  majority  of  the 
trustees  sufficient  I  do  not  say  whether  doubt  might  or  might 
not  have  been  reasonably  entertained  upon  it,  but  the  judicial 

conclusion  to  which  I  come  is,  that  supposing  the 
[*164]    ^election  valid,  it  was  immaterial  that  one  of  the  five 

who  signed  the  presentation  was  not  present  at  the  elec- 
tion, and  that  the  dissenting  trustee  at  the  election  did  not  sign 
the  presentation. 

His  Honor  then  called  on  die  plaintiff's  counsel  to  reply  as  to 
the  other  parts  of  the  case. 

Mr.  Russell,  in  reply. 

The  Vice-chancellor. — ^The  main  question  in  this  cause 
is,  in  effect,  one  merely  of  title  to  real  estate, — a  particular  de- 
scription of  real  estate  certainly, — ^but  still  a  question  merely  of 
title  to  real  estate.  If,  independently  of  the  mere  question  of 
title,  it  had  been  alleged  and  proved  on  this  record  that  there  had 
been  illegal  proceedings  such  as  to  vitiate  the  act  in  question,  to 
make  it  plainly  unfit  to  be  acted  upon,  the  consequence  probably 
might  have  been,  that,  though  a  matter  not  under  the  circum- 
stances directly  to  be  tried  by  this  Court,  it  might  have  proved 
a  ^und  for  dismissing  the  bill.    Illegal  proceedings,  however^ 
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have  not  been  alleged  or  proved.  No  question  as  to  any  illegal- 
ity in  the  mode  of  acting  prior  to  the  presentation  or  otherwise 
is  before  me.  And  I  apprehend  that  whatever  I  may  do  in  this 
case  on  the  question  of  title,  other  questions,  if  there  be  any,  will 
remain  exactly  as  much  open  to  the  bishop  as  the  question  of 
Mr.  Palk's  fitness,  with  which  this  Court  has  nothing  to  do.  I 
profess  only  to  decide  upon  the  mere  question  of  title,  without 
any  reference  whatever  to  the  question  whether  there  have  or 
have  not  been  any  illegal  proceedings,  beyond  this — that  I  do 
not  consider  that  they  are  in  issue  before  me.  I  do  not  intimate 
any  opinion  whether  there  have  or  have  not  been  any  illegal 
proceedings:  but  I  do  in  effect  decide,  (and  the  decision 
must  be  expressed  in  the  usual  form  of  this  *Court,  as  I  [*155] 
desire  not  to  bind  myself  to  any  particular  form  of 
language,)  that  the  presentation  signed  by  Sir  Robert  Newman, 
Sir  L.  Palk,  Mr.  Templer,  Mr.  Parker,  and  Mr.  Taylor,  and  laid 
before  the  bishop,  is  and  was  sufBcient,  and  by  a  good  title ;  and 
that  by  virtue  of  it,  Mr.  Palk,  if  found  by  the  bishop  to  be  a  fit 
person,  ought  to  be  instituted  and  inducted  into  the  living ;  con- 
tinuing the  injunction  until  further  order  with  liberty  to  ap- 
ply.{a) 

Then  it  remains  to  dispose  of  the  costs.  There  is  no  doubt  a 
degree  of  difficulty  in  this  case,  arising  from  the  absence  of  any 
available  trust  fund.  There  are,  however,  as  plaintifis  on  this 
record,  in  effect  all  those  for  whom  the  trustees  stand  in  the  cha- 
racter of  trustees,  because  the  bill  is  by  certain  of  the  qualified 
voters  of  the  parish,  on  behalf  of  themselves  and  all  other  the  qual- 
ified voters,  and  there  never  has  been  any  other  suit.  I  must  take 
it  therefore  that  those  who  are  interested  in  the  subject  have  not 
thought  it  worth  while  to  take  any  proceedings  at  variance  with 
this,  or  to  dissent  from  the  present  proceeding,  and  at  least  the 
six  trustees  who  appear  together  have  done  nothing,  as  it  seems 

(a)  Some  diaetuBion  here  took  place  as  to  the  propriety  of  that  part  of  the  deorae 
in  Edeuboraugh  v.  Arehbishop  of  Canterbury,  which  directs  that  the  bishop  *'  do 
institiite  and  induct "  The  Vict'Chaneellor  observed  that  such  an  order  taken  lite- 
rally wonld  exclude  the  bishop  from  the  right  of  deciding  upon  the  fituess  of  the 
party  presented ;  and  his  Honor  therefore  thought  that  the  particular  words  there 
coaU  not  have  been  brought  to  Loird  Eldon's  attention. 
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to  me,  at  variance  with  the  trust.  They  must  have  their  costs, 
therefore,  as  between  solicitor  and  client,  from  the  cestuis  que 
trust,  and  those  cestuis  que  trust  are  the  plaintiffs. 

It  had  at  one  time  occurred  to  me,  before  I  was  made  fully 
aware  of  the  state  of  the  pleadings,  that  a  question  might  arise 
whether  Sir  Robert  Newman  could  be  entitled  to  his 
[*166]  costs,  because  though  no  one  has  attributed  *to  him 
any  improper  motive  in  what  took  place,  yet  there  was 
an  irregularity ;  but  the  state  of  the  pleadings  does  not  raise  that 
question  as  between  the  plaintiffs  and  Sir  Robert  Newman. 
Therefore  it  is  unnecessary  to  express  any  opinion  upon  it,  and 
I  shall  draw  no  distinction  between  Sir  Robert  Newman  and  the 
other  gentleman  with  whom  he  acts. 

The  next  question  is  as  to  Mr.  Burrington.  Now  he  is  a  trus- 
tee, who  has  acted  separately.  When  trustees  act  distinctly,  and 
conduct  their  cases  severally,  before  the  cestuis  que  trust  can  be 
called  upon  to  pay  two  sets  of  costs,  some  good  reason  must  be 
given.  No  reason  has  been  given  why  the  trustees,  acting  toge- 
ther, appearing  as  one  body,  should  not  have  their  costs.  They 
cannot  be  refused,  in  my  opinion,  as  I  have  stated.  With  regard 
'  to  Mr.  Burrington  however,  he  has  acted  separately  on  this 
ground,  that,  though  not  now  opposing  Mr.  Palk's  title,  he  origi- 
nally dissented  from  it ;  and  he,  conscientiously  no  doubt,  thinks, 
without  any  disrespect  to  Mr.  Palk,  that  Mr.  Cuming  is  a  prefer- 
able person.  He  has  a  right  to  entertain,  and  to  express,  and  to 
act  on  that  opinion,  and  also  upon  the  opinion,  as  he  has 
stated,  that  the  majority  of  legal  votes  is  against  Mr.  Palk. 
It  is  however  established  in  my  judgment,  that,  take  the 
matter  in  whatever  way  it  can  be  suggested  as  rationally 
possible,  Mr.  Palk  had  the  legal  majority,  and  that  state* 
ment  therefore  on  the  part  of  Mr.  Burrington,  though  no 
doubt  believed  by  him,  fails.  It  is  a  statement  fomided  on  mis- 
take. But  with  the  belief  of  the  preference  due  to  Mr.  Cuming 
over  Mr.  Palk,  he  does  that  which  is  calculated  to  create  a  diffi- 
culty in  the  title  ;  for  instead  of  joining,  when  the  matter  was 
carried  against  his  views,  in  giving  effect  to  the  election,  which 
notwithstanding  his  dissent  is  proved  to  have  been  properly 
carried,  he  omits  to  sign  the  presentation ;  thereby  doing  that 
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vhich  might  well  create  difficulty  and  doubt  *in  the  [*167] 
title.  Whether  that  was  or  was  not  the  main  ground  ta- 
ken by  the  bishop  is  not  materiaL  It  was  a  step  against  the  ti- 
tle out  of  the  ordinary  course,  and  calculated  to  create  difficulty. 
I  think,  that,  considering  the  line  which  Mr.  Burrington  has,  no 
doubt  conscientiously  taken,  and  without  imputing  any  blame  to 
him,  it  is  not  a  case  in  which  I  can  allow  a  double  set  of  costs  ; 
but  as  between  the  two  sets  of  trustees,  those  acting  together  are 
rather  entitled  to  their  costs,  under  the  circumstances  of  the  case, 
as  against  the  plaintiffs,  than  Mr.  Burrington.  I  do  not,  however, 
think  it  a  case  in  which  Mr.  Burrington  should  be  fixed  with 
eosts ;  therefore,  as  far  as  he  is  concerned,  there  will  be  no  costs 
<Hi  either  side. 

With  respect  to  Mr.  Cuming,  he  has  disclaimed  ;  he  has  given 
no  trouble ;  he  has  created  no  difficulity  in  the  suit ;  though  he 
certainly  at  one  time  claimed.  There  appears  to  have  been  a 
fair  opposition  between  these  two  gentlemen,  in  which  Mr.  Cum- 
ing has  not  succeeded ;  and  I  think  there  is  not  sufficient  ground, 
considenng  that  he  does  disclaim,  on  which  he  should  be  refused 
his  costs ;  but  under  all  the  circumstances  of  the  case,  I  will 
take  upon  myself  to  moderate  those  costs.  I  shall  therefore  direct 
Mr.  Cuming's  costs  to  be  taxed,  but  with  liberty  to  the  plaintiffs 
to  pay  him  20/.  in  full  instead  of  a  taxation,  if  they  shall  think 
fit  to  do  so. 

Then  comes  the  consideration  of  the  costs  of  the  bishop.  In 
the  first  place,  the  presentation  here  was,  as  I  collect,  different 
in  form  from  any  that  had  preceded  it,  for  whereas  in  all  former 
cases  die  presentation  had  been  by  all  the  trustees,  as  far  as  I 
can  collect,  and,  as  far  as  any  statements  made  to  me  enable  me 
to  judge,  this  presentation  was  by  only  five  of  the  number.  The 
presentation,  as  I  have  said,  was  out  of  the  ordinary  course.  It 
was  not  only  signed  by  five  only  of  the  trustees,  but  those  five 
trustees  were  not  all  who  were  within  the  realm.  Not 
only  *so,  but  those  five  trustees  did  not  include  one  who  [*168] 
was  present  at  the  election,  and  did  include  one  who 
was  not  present  It  was  a  matter  therefore  naturally  calculated 
to  create  observation  and  inquiry.  I  must  assume  that  even  if 
no  communication  had  been  made  to  the  bishop  on  the  subject^ 
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this  State  of  things  must,  because  in  my  judgment  it  ought  to, 
have  led  to  an  inquiry  on  the  part  of  tfie  ordinary.  That  in- 
quiry would  have  led  to  a  knowledge  of  the  circumstances  that 
preceded  and  accompanied  the  election. 

Now,  I  quite  accede  to  the  observation  that  has  been  made, 
that  this  is  a  trust  recognized  by  the  law.  Being  so  recognized, 
it  is  a  trust,  from  the  exercise  of  which  some  inconveniences  and 
improprieties  of  the  description  aUeged  are  almost  inseparable, 
and  will  be,  so  long  as  electors  are  men  and  women.  Still 
moderation  in  all  things  is  desirable,  and  I  cannot  but  think, 
looking  at  what  took  place  in  the  parish  at  the  time  of  the  elec- 
tion,— looking,  however,  at  the  evidence  on  this  subject  with  all 
necessary  caution  and  reserve,  not  merely  on  the  ground  of  facts 
not  being  put  in  issue,  but  on  other  grounds  also — ^I  cannot  but 
think  that  there  was  quite  enough  to  create  in  the  mind  of  the 
ordinary  great  disapproval  of  what  had  taken  place,  a  strong  de- 
sire to  correct  it,  and  a  strong  desire  to  prevent,  if  by  any  lawful 
means  he  could,  the  repetition  of  such  proceedings,  and  thorough- 
ly to  investigate  the  circumstances.  This  must  naturally  have 
led  him  to  hold  his  hand  for  a  certain  time  upon  the  matter, 
until  further  inquiry  had  been  made.  Indeed,  if  I  may  presume 
to  give  an  opinion  upon  it,  it  was  positively  his  duty  to  have  an 
investigation  made.  His  lordship,  however,  found  such  strong 
gromid  of  disapproval,  that  the  course  taken  by  him  has  been, 
not  to  confine  himself  to  the  investigation  of  those  matters,  but 

to  go  into  the  actual  title,  independently  of  them,  with  a 
[*159]    minuteness  and  rigor  of  detail  which  have  •seldom  been 

exceeded.  Now,  no  man  has  expresed  a  doubt,  and  I 
think  no  man  can  doubt,  that  the  bishop  in  so  doing  was  actua- 
ted by  the  best  and  highest  motives ;  still,  however,  his  lordship 
has  been  led  to  place  himself  in  a  position  of  difficulty,  by  going 
beyond  the  mere  question  of  the  impropriety  of  the  proceedings 
that  took  place,  which,  in  my  opinion,  demanded  investigation. 
When  I  add  to  this  consideration,  that  of  the  imsuccessful  mo- 
tion made  to  dissolve  the  injunction, — a  step  which 'his  advisers 
might  well  have  omitted  to  advise  his  lordship  to  take, — I  do 
not  see  my  way  to  take  any  other  course  in  the  present  case  than 
to  direct,  on  the  ground  of  these  conflicting  considerations,  that. 
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as  between  the  bishop  and  the  plaintiffs,  theie  should  be  no  costs 
on  either  side. 

With  respect  to  Mr.  Palk,  I  will  only  add  that  I  am  satisfied, 
if  there  was  any  thing  illegal  in  the  proceedings  at  the  election, 
which  I  do  not  suggest,  he  was  not  aware  of  it,  nor  do  I  believe 
him  to  have  had  any  notion  that  they  would  be  attended  with, 
improper  consequences. 


Fenner  V,  Hepburn. 

1843 :  Jan.  17th  ;  June  22d. 

Althoogh  an  agreement  between  an  intended  lessor  and  lessee  may  possibly  amount 
at  law  to  a  present  demise  or  assignment,  yet  if  upon  the  face  of  the  instrument  it 
appean  that  a  further  instrument  is  necessary  to  carry  the  intention  of  the  parties 
into  execution,  a  Court  of  Equity  will  decree  specific  performance  of  the  agree- 
ment in  that  particular. 

John  Howlett  Fenner  was  lessee  of  certain  premises  at 
Clapham,  imder  a  lease  for  21  years,  from  the  29th  September, 
1835,  at  a  rent  of  £140  per  annum,  subject  to  a  proviso  enabling 
the  tenant  to  determine  the  lease  at  the  end  of  seven  or  fourteen 
years.  J.  H.  Fenner  died  in  February,  1840,  having,  by  his 
will,  appointed  his  son,  Ludd  Fenner,  emd  two  other  persons,  his 
executors. 

Ludd  Fenner,  upon  the  death  of  his  father,  entered  into  pos- 
session of  the  premises.    Some  months  afterwards,  he 
'entered  into  an  agreement  with   Thomas   Hepburn,    [*160] 
which  was  signed  by  the  parties,  and  was  as  follows : — 

^^  Memorandum  of  agreement  made  this  4th  day  of  June,  1840, 
between  Ludd  Fenner,  of  &c.,  of  the  one  part,  and  Thomas 
Hepburn,  of  6cc.,  of  the  other  part.  The  said  Ludd  Fenner,  in 
consideration  of  the  sum  of  £20,  to  be  paid  him  by  the  said 
Thomas  Hepburn,  agrees  to  let  to  the  said  Thomas  Hepburn, 
and  the  said  Thomas  Hepburn  agrees  to  take  the  late  Mr.  Fen- 
ner's  house  and  premises  at  Clapham  aforesaid,  for  the  term  of 
sixteen  years  from  Michaelmas  next,  at  the  clear  yearly  rent  of 
£170,  commencing  from  Christmas  next,  and  payable  quarterly  ; 
all  taxes  and  outgoings  to  be  cleared  to  Christmas  next    The 
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said  Thomas  Hepbuni  is  to  be  subject  to  all  the  same  covenaizta 
and  conditions  (except  the  amount  of  rent,)  as  are  contained  in 
the  lease  held  by  the  late  Mr.  Fenner.  And  it  is  hereby  further 
agreed  by  and  betwe^i  the  siaid  parties,  that  the  said  Thomas 
Hepburn  shall  take  at  a  valuation  all  the  tenant's  fixtures  in  and 
upon  the  said  premises  belonging  to  the  said  late  Mr.  Fenner^ 
but  which  valuation  is  not  to  exceed  the  sum  of  £250.  If  the 
valuation  exceed  that  sum,  then  £250  shall  be  considered  as  the 
full  amount  thereof." 

In  pursuance  of  this  agreement,  Hepburn  was  let  into  posses- 
sion of  the  premises  at  the  ensuing  Michaelmas,  and  paid  for 
the  fixtures. 

In  November  following,  a  draft  lease  of  the  premises  was  pre- 
pared and  sent  by  Fenner's  solicitor  to  Hepburn's  solicitor.  The 
draft  was  in  the  form  of  a  lease  for  sixteen  years  wanting  one 
day,  and  it  contained  no  power  to  the  tenant  to  determine  the 
lease  at  any  time  short  of  the  sixteen  years.  In  other  respects^ 
except  as  to  the  difierence  of  rent,  it  was  in  the  same  form  as 
the  original  lease  to  Fenner. 

A  few  days  after  the  receipt  of  this  draft  it  was  re- 
1*161]  turned  *by  Hepburn's  solicitor,  who  had  introduced  a 
clause  for  making  the  lease  determinable  by  the  tenant 
at  the  end  of  two  or  nine  years  of  the  tenancy ;  those  periods 
corresponding  with  the  periods  mentioned  for  the  same  purpose 
in  the  original  lease.  Hepburn's  solicitor  subjoined  a  note  of  his 
approval  of  the  draft,  as  altered,  on  behalf  of  the  lessee.  He  also 
stated  that  he  made  no  objection  to  the  form  of  the  lease  as  an 
underlease. 

The  parties  not  agreeing  as  to  the  clause  so  introduced,  the 
present  bill  was  filed  by  Fenner  against  Hepburn  and  Fenner's 
co-executors,  praying  that  the  agreement  might  be  specifically 
performed. 

The  cause  now  coming  on  for  hearing,  it  was  arranged,  by 
consent,  between  the  parties,  that  the  opinion  of  the  Vice-Chan^ 
cellor  should  be  taken  as  to  the  construction  of  the  agreement, 
without  a  previous  reference  to  the  Master. 

In  support  of  the  plaintiff's  case,  his  counsel  proposed  to  ex- 
amine one  of  the  defendants,  the  co-executors.    But,  upon  the 
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Vice-Chancellor  observing  that  the  defendant,  not  having  dis- 
claimed, treated  himself  as  having  an  interest  in  the  suit,  this 
course  was  not  persevered  in. 

Mr.  Wigram  and  Mr.  Wood,  for  the  plaintiff. — ^This  is  an 
agreement  which  the  Court  will  render  perfect  by  means  of  n 
more  formal  instrument.  The  words  "  subject  to  all  the  same 
covenants  d^c."  show  that  something  more  was  intended  to  be 
done  by  the  parties  to  complete  the  transaction.  It  will  be  con- 
tended on  the  other  side  that  the  present  instrument  amounts 
to  an  immediate  assignment.  If  so,  the  defendant  by  assigning 
to  a  pauper  will  be  able  inmiediately  to  rid  himself  of  the  cov- 
enants and  conditions  of  the  originial  lease,  notwithstanding  the 
agreement  expressly  provides  for  the  performance  of  those  cove- 
nants during  the  whole  term.  It  is  clear  that  the  parties 
contemplated  the  *relation  of  landlord  and  tenant  for  [*X62] 
the  whole  sixteen  years.  If  the  defendant  has  power  to 
determine  the  lease  at  the  time  mentioned,  the  plaintiff  will  lose 
part  of  his  security  for  the  £30  per  amium,  the  difference  be- 
tween the  head  rent  and  the  under  rent.  The  words  "  subject 
to  the  covenants"  will  not  assist  the  defendant  in  his  claim,  be- 
cause ^<  subject"  is  a  word  of  oneration  and  not  of  privilege. 

Mr.  Teed  and  Mr.  Shapter,  for  the  defendant  Hepburn. — ^If  a 
doubtful  agreement  has  been  entered  into  which  is  open  to  a  fair 
construction  either  way,  the  defendant  ought  not  to  be  forced  to 
take  it.  It  is  dear,  however,  that  this  is  an  assignment  of  the 
original  lease,  and  being  so,  the  lease  is  determinable  as  before. 
The  words  "  subject  to  the  covenants"  does  not  make  the  defen- 
dant liable  to  the  covenants  for  any  longer  term  than  he  actually 
holds  the  premises :  Wolveridge  v.  8teward{a)  If  they  are  to 
be  held  to  have  that  effect  in  this  case,  then  he  ought  on  the 
other  hand  to  have  all  the  benefits  of  the  lease.  The  defendant 
has  no  objecticm  to  an  underlease,  if  made  determinable  at  the 
times  provided  for  by  the  original  lease  ;  but  if  he  is  not  #o  have 
that  benefit,  then  he  rests  on  his  legal  right ;  insisting  that  this 

(a)  3  Tyr.  637 ;  1  Gr.  4&  M.  64f 

Vol.  n.  20 
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is  a  present  assignment  and  not  a  matter  resting  in  mere  agree- 
ment, which  it  is  the  peculiar  province  of  a  court  of  equity  to 
enforce. 

The  Vice-Chancellor  intimated  that,  whether  this  was  or 
was  not  a  present  assignment,  yet  if  it  appeared  from  the  agree- 
ment that  a  further  instrument  was  necessary  to  carry  the  inten- 
tion of  the  parties  into  effect,  a  court  of  equity  would  not  refuse 
relief  to  a  party  seeking  its  aid  in  that  respect 

[*163]        'His  Honor  afterwards  decreed  as  follows : — 

DECfLARi,  That  aeeordmg  to  the  trae  comtraction  of  the  instrament  of  the  4th  of 
Jnne,  1840,  a  farther  ioBtnunent  ought  to  be  executed  for  carrying  into  effect  the  m- 
tention  of  it  Refer  it  to  the  Master  to  approve  of  a  proper  instrument  for  the  pur- 
pose of  carrying  the  agreement  into  tikd.  Resenre  further  directions  and  costs ; 
with  liberty  to  apply. 


June  22nd. — ^HThe  Master  having  prepared  an  instrument 
which  was  unsatisfactory  to  the  defendant  Hepburn,  an  excep- 
tion (assigning  various  reasons)  was  taken  to  his  report 

The  following  order  was  made  : — 

WiTBouT  allowing  or  overruling  the  exception,  by  consent  (the  defendant  Hepbun 
imdertaking  to  find  such  security  as  hereinafter  mentioned)  let  the  defendant  Hep- 
bum  propose  before  the  Master  a  security  for  the  sum  of  ^0  per  annum  for  the 
term  of  sixteen  years  mentioned  in  the  agreement,  whether  the  original  lease  shall 
or  shall  not  be  determined,  such  security  to  be  in  addition  to  his  personal  security. 
And  if  the  Master  shall  approve  of  such  security,  refer  it  to  him  to  approve  of  a  pro- 
per deed  of  aarignment  from  the  plaintiff  and  his  co-cxecuton  to  the  defendant  Hep- 
bum,  of  the  house  and  property  in  question,  for  the  whole  of  the  said  term  of  sixteen 
yean :  the  Master,  in  settling  such  assignment,  to  havo  regard  to  the  instrament  of 
the  4th  June,  1810,  and  to  insert  a  proper  provision  for  securing  to  the  plaintiff  such 
or  the  same  rights,  in  the  event  of  any  breach  of  covenant  on  the  part  of  the  defend- 
ant, his  executors,  administrators,  or  assigns,  as  if  the  relation  between  them 
had  been  that  of  lessor  and  Istoee  e  •  •  •.  This  order  to  be  without  prejudice 
to  any  qaestioDy  in  case  such  security  as  aforesaid  shall  not  be  tendered  to  the 
Mairtar.       •       •       •       • 
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*Bennett  v.  Chudleigh.  [*1^] 

1843 :  Jan.  dGth. 

Thii  Court  either  by  Tirtue  of  hs  greneral  jnriidietton,  or  under  stat  U  Geo.  4  and 
1  Will.  4,  c.  3(i,  rule  17,  haa  power  to  diaebar^  a  panper  defendant  oat  of  custody, 
witbout  compelling  him  to  pay  costa  iucurred  preyioualy  to  the  order  to  defend  in 
forma  pauperis. 

Motion  that  the  defendant  having  put  in  his  answer  might 
be  discharged  out  of  custody.  It  appeared  that  by  an  order 
dated  the  3rd  December,  1842,  the  defendant  had  been  com- 
mitted to  prison  for  contempt  in  not  answering.  By  an  order 
dated  12th  January,  1843,  he  had  obtained  permission  to 
defend  in  forma  pauperis-  and  thereupon  a  counsel  and  six- 
clerk  had  been  assigned  to  him,  and  he  had  put  in  his  answer. 

The  question  was,  whether  he  could  be  discharged  without 
paying  the  costs  of  his  contempt. 

Mr.  Miller^  for  the  motion,  contended  that   both   by   the 
17th  rule  of  the  stat.  1 1  Oeo.  4  4*  1  Will.  4  (a)  and  imder 
*the  general  jurisdiction  of  the  Court,  the  defendant    [*165] 
could  be  discharged  without  payment  of  the  costs  incur- 

(a)  Tlie  16th  rule  of  atat.  11  Oeo.  4  and  1  Will.  4,  c.  36,  is  thus:— 
That  where  a  penon  shall  be  committed  for  a  contempt  in  not  deliyering  to  any  per- 
son or  penons,  or  depositing;  in  court  er  elsewhere,  as  by  any  order  may  be  directed, 
Ikk^,  papers,  or  any  other  articles,  or  things,  any  sequestrator  or  sequestrators  ap- 
pointed under  any  commission  of  sequestration,  shall  have  the  same  power  to  seize 
and  take  such  books,  papers,  writings,  or  other  articles  or  things,  being  in  the  custody 
or  power  of  the  peison  against  whom  the  sequestration  issues,  as  they  would  hare 
over  his  own  property ;  and  thereupon  such  articles  or  things  so  seised  and  taken 
shall  be  dealt  with  by  the  court  as  shall  be  just ;  and  after  such  seizure  it  shall  be 
lawful  for  the  court,  upon  the  application  of  the  prisoner,  or  of  any  other  person  in 
the  cause  or  matter,  or  upon  any  report  to  be  made  in  pursuance  of  this  act,  to  make 
such  order  for  the  discharge  of  the  prisoner,  upon  such  terms,  and  if  it  shall  see  fit, 
making  any  costs  m  the  cause,  as  to  the  court  shall  seem  proper. 

Rule  17. — ^That  in  any  other  caso  of  a  commitment  for  contempt,  not  herein 
specially  provided  for,  the  court  may  upon  any  such  application  as  last  aforesaid,  or 
upon  any  such  report  as  aforesaid,  make  such  order  for  the  discharge  of  the  prisoner, 
upon  any  such  terms,  and  making,  if  the  court  shall  see  fit,  any  costs  in  the  cause, 
at  to  the  oourt  shall  seem  proper. 
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red  before  he  commenced  defending  in  forma  pauperis :  Blood 
V.  Lee,{a)  Jones  v,  Peers,{b)  Corbett  v.  CorbetL{c)  And  he  urged 
that  it  would  be  an  inconsistency  in  the  Court,  after  having 
allowed  a  party  to  sue  or  defend  in  forma  pauperis^  to  require 
from  him  payment  of  the  previous  costs. 

Mr.  Piffgot  for  the  plaintiff,  cited  Davenport  v.  Davenport{d) 
as  an  authority  decisive  of  the  present  question. 

The  Vice-Chancellor. — ^It  appears  to  me,  that  under  the 
general  authority  of  this  Court,  independently  of  the  stat.  11  Geo* 
i  ^\  Will,  4,  c.  36,  or  under  that  statute  and  its  general  author- 
ity, the  Court  has  the  power  to  make  the  order  which  in  this 
case,  under  its  very  peculiar  circumstances,  seems  to  me  proper, 
namely,  that  the  party  shall  be  discharged  :  the  costs  incurred 
by  means  of  his  contempt,  and  of  this  application  being  reserved| 
and  the  defendant  undertaking  to  abide  by  such  order  as  to  costs 
and  otherwise  as  the  Court  shall  think  fit 


[•166]  *Sherwood  v.  River& 

1843:  Jan.  36th. 

Upon  a  motion  for  leave  to  enter  a  memorandam  of  aorvice  of  a  copy  of  the  hQl 

upon  a  defendant  under  the  24th  of  the  Orders  of  Augnat,  1841,  it  is  not  ueceMar]r 

to  show  by  affidavit  that  the  defendant  ia  not  an  infant 

Mr.  Spurrier,  for  the  plaintiff,  moved  under  the  24th  of 
the  Orders  of  August,  1841,  for  leave  to  enter  a  memorandum 
of  service  of  a  copy  of  the  bill  on  one  of  the  defendants,  pur- 
suant to  the  23rd  of  the  same  Orders.  The  affidavit  did  not 
state  that  the  defendant  was  not  an  infant ;  but  upon  this  point 

{a)  3  WUs.  24.  (6)  M<CIeI.  and  Y.  282.  (e)  16  Vea.  407. 

(<2)  1  PbiUipa,  124.  See  Yorston  v.  Nash,  13  Law  Jour.  8&  In  Davenport  r. 
Davenport,  the  argument  drawn  from  the  atat  11  Geo.  4  and  1  Will.  4,  c.  36,  rule 
17,  waa  urged,  but  without  aucceai.  That  part  of  the  aigumenti  probaUy  became 
it  made  no  imprenion  on  the  Court,  ia  not  reported 
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Spurrier  rrfenred  to  a  case  mentioned  in  1  Harej  317,  noie.{a) 

Mr.  Phillip^j  amicus  curuB^  said  that  the  case  there  referred 
to  was  Goodwin  v.  Bdl^  in  which  the  Lord  ChaivceUor  had  held 
that  it  was  not  necessary  in  such  cases  to  state  by  affidavit  that 
the  defendant  was  not  an  infant 

The  Yice-Chancellor,  ujxm  the  authority  of  that  case,  made 
the  Older  as  prayed. 


*ADAMa  V.  Barrt.  [*1671 

1843 :  Jan.  26Ui  and  31tt. 

ezacutor,  who  had  not  acted  in  the  tostator^  aHain,  protected  from  the 
of  caaes  and  opiniona  stated  and  given  on  behalf  of  the  deceased  ezeeu« 
tor,  who  had  acted ;  such  cases  and  opinions  having  relation  to  a  claim  against 
the  deceased  executor  of  the  same  nature  as  the  claim  made  against  the  surviving 
execntor. 

Samuel  Wilson  died  in  1814,  having,  by  his  will,  appoint- 
ed Charles  Adams  and  Thomas  Wilson  his  executors,  who  both 
proved  the  will.  Charles  Adams  survived  Thomas  Wilson,  and 
died  in  183S,  having  appointed  several  persons  his  executors,  of 
whom  the  plaintiff  alone  proved  his  will. 

Thomas  Wilson  died  in  May,  1828,  having  appointed  Richard 
Harris  and  Mary  Ann  Wilson  his  executor  and  executrix,  who 
both  proved  his  will.  In  1829,  Mary  Ann  Wilson  married  the 
defendant,  William  Barry.  In  May,  1838,  Richard  Harris  died, 
having  appointed  two  persons  of  the  names  of  Banks  and  Walt- 
ham  his  executors,  who  proved  his  will. 

The  bill  was  filed  by  the  plaintiff  as  personal  representative 
of  Samuel  Wilson,  and  on  behalf  of  himself  and  all  other  the 
creditors  of  Thomas  Wilson  against  Barry  and  his  wife.  After 
alleging  that  Thomas  Wilson  possessed  assets  of  iSamuel  Wilson, 
that  after  Thomas  Wilson's  decease  such  assets  came  to  the 
hands  of  Harris  and  the  defendants,  and  that  the  portion 
of  such  assets  received    by  Harris  was  duly  accounted  for 
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by  his  executors,  and  paid  over  by  them  to  the  defendants, 
the  bill  prayed  that  an  account  might  be  taken  of  the  assets  of 
Samuel  Wilson  received  by  Thomas  Wilson,  and  that  what 
might  appear  to  be  due  on  that  account  might  be  paid  to  the 
plainti£f  as  personal  representative  of  Samuel  Wilson  out  of 
Thomas  Wilson's  assets.  The  bill  also  prayed  the  usual  reUef 
in  a  creditors'  suit  against  Thomas  Wilson's  assets. 

The  bill  contained  the  usual  charge,  that  the  defendants  had 
in  their  possession  divers  books,  accounts,  papers,  and  documents, 
relating  to  ihe  matters  aforesaid,  from  which,  if  produced,  the 

truth  of  such  matters  would  appear. 
[•168]    *The  defendants,  by  their  answer,  stated  that,  except 

in  some  mere  formal  matters,  Richard  Harris  alone 
acted  in  the  administration  of  Thomas  Wilson's  estate,  and  that 
they  the  defendants  were  entirely  ignorant,  until  long  after  the 
death  of  Harris,  of  there  having  been  any  claim  whatever 
against  the  estate  of  Thomas  Wilson,  as  executor,  or  otherwise, 
on  account  of  the  estate  of  Samuel  Wilson ;  but  that,  after  the 
death  of  Harris,  the  defendants,  in  right  of  the  defendant,  M.  A. 
Barry,  who  was  residuary  legatee,  as  well  as  surviving  executrix 
of  Thomas  Wilson,  having  filed  their  bill  against  the  executors 
of  Harris  for  an  account  of  Thomas  Wilson's  estate  possessed 
by  Harris,  and  for  payment  of  the  residue,  and  that  suit  having 
been  compromised  upon  payment  of  a  small  balance  to  the 
defendants,  various  papers  and  accounts  belonging  to  Thomas 
Wilson  were,  thereupon,  handed  over  by  Harris's  executors  to 
the  defendants.  That  it  appeared  from  those  papers,  but  that 
the  defendants  had  never  before  been  informed  of  the  fact,  that 
Charles  Evans,  as  surviving  extcutor  of  Samuel  Wilson,  very 
shortly  after  the  death  of  Thomas  Wilson,  made  a  claim  on 
Richard  Harris  for  a  sum  alleged  to  have  been  received  by 
Thomas  Wilson,  on  account  of  the  executorship  of  Samuel 
Wilson,  and  also  required  Harris  to  deliver  up  to  him  the  papers 
relating  to  that  executorship ;  at  the  same  time  threatening  legal 
proceedings  for  enforcing  his  claim.  The  defendants  then 
alleged  that,  to  the  best  of  their  information  and  belief,  the  cases 
for  the  opinion  of  counsel,  copies  whereof  were  comprised  in  the 
schedule  to  the  defendants'  answer  annexed,  were  prepared,  and 
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the  opinions  thereon  taken,  on  behalf  of  the  said  Jlichard  Harris, 
as  such  acting  executor  of  Thomas  Wilson,  as  aforesaid,  in  the 
year  1828,  with  immediate  reference  to  the  claim  then  made  by 
the  said  Charles  Adams  against  the  estate  of  the  said  Thomas 
Wilson,  and  to  the  legal  proceedings  which  were  then 
threatened  by  *the  said  Charles  Adams ;  and  they  sub-  [*169] 
mitted  that  they  ought  not  to  be  required  to  produce  for 
the  inspection  of  the  plaintiffs,  or  otherwise,  either  the  said  copies 
of  cases  and  opinions,  or  any  other  of  the  particulars  mentioned 
in  the  schedule,  appearing  to  relate  thereto,  or  to  be  coimected 
therewith. 

The  schedule  contained  the  following,  among  other  docu- 
ments: Case  submitted  to  G.  R.  Esq.  to  advise  on  behalf  of  the 
executors  of  Thomas  Wilson,  and  opinion  thereon  ;  the  rough 
draft  of  such  case ;  paper  writing  purporting  to  contain  an  ac- 
count of  the  monies  claimed  by  the  executors  of  Thomas  Wilson 
to  be  due  to  them  from  the  estate  of  Samuel  Wilson,  (made  to 
accompany  the  case) ;  further  statement  of  case  to  G.  R.  Esq., 
&c.,  and  his  opinion ;  paper  writing  purporting  to  contain  a 
copy  of  a  debtor  and  creditor  accoimt  rendered  by  Charles  Adams 
to  Richard  Harris,  between  the  estate  of  Samuel  Wilson  and 
the  estate  of  Thomas  Wilson,  (made  to  accompany  the  last 
case.) 

Mr.  Hubhack,  for  the  plaintiff,  now  moved  for  the  production 
of  the  documents  mentioned  in  the  schedule. — The  cases  stated 
for  the  opinion  of  counsel  were  not  stated  by  the  defendants  or 
any  one  under  whom  the  defendants  claim.  The  present  defen- 
dants were  not  then  acting  at  all.  The  party  acting  was  one  whose 
representatives  are  not  now  before  the  Court.  The  estate  of 
Samuel  Wilson  has  been  divided  against  itself;  but  no  cases 
relating  to  that  estate  can  be  privileged  against  those  who  now 
represent  the  whole  of  it.  Supposing  the  Court  shoiild  protect  . 
the  cases  and  opinions,  there  is  no  ground  for  protecting  any  of 
the  other  documents.  As  to  them,  no  grounds  of  protection  are 
laid  by  the  answer. 

Mr.  Toller,  for  the  defendants. 
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_!■    r  r    -  - -  ■  ■  -  ^  ,  ^_ ^ ^ 

[*170]       *The  Vice-chancellor  said,  that  be  would,  befoie 
makihg  any  order,  peruse  the  pleadings. 

Jan.  Z\sL — ^The  T ice-Chancellor  made  an  order  protecting 
the  defendants  from  the  production  of  the  documents  above 
specified. 


Jones  v.  Brain. 

1849 :  Jul  31it. 

Upon  a  motion,  after  decree  in  a  credilon'  rait  to  restrain  a  creditor  fiom  aaing  tfao 
adminiitratrix  at  law : — HeU^  under  the  cireinnetanoeB»  that  the  creditor  waa  nol 
entitled  to  the  coots,  either  of  the  action  or  of  tlie  motion  for  the  injanctioui  and 
that  the  costs  of  the  administratrix  should  be  costs  in  the  cause. 

This  was  a  creditors'  suit.  A  motion  was  now  made  on  be- 
half of  the  defendants,  Mr.  and  Mrs.  Brain,  the  latter  of  whom 
was  the  administratrix  of  James  Bennet,  for  an  injunction  to  re- 
strain certain  creditors  from  taking  any  further  proceedings  at 
law  against  them. 

It  appeared  from  the  affidavits  that  the  usual  decree  was  made 
against  the  real  and  personal  representatives  of  James  Bennet  in 
the  month  of  June,  1842;  that  the  same  had  been  duly  carried 
into  the  Master's  office,  the  usual  advertisements  had  been  in- 
serted in  the  Gazette  and  in  the  provincial  papers,  and  that  the 
Master  had  fixed  a  day  for  making  his  report  It  further  ap- 
peared that  the  administmtrix  had  received  about  £800  of  the 
assets  and  had  paid  away  £760,  and  that  there  were  numerous 
debts  due  to  the  estate  outstanding  and  real  property  unsold, 
none  of  which  could  be  realized  until  the  Master  had  made  his 
report. 

The  writ  was  issued  by  the  plaintfis  at  law  in  December  1 842. 
It  was  admitted  that  they  were  immediately  on  service  of  the 
writ  apprised  of  the  creditors'  suit,  and  that  a  decree  had  been 
made  and  was  in  course  of  prosecution  in  the  Master's  office ; 
and  the  affidavit  of  Brain  and  wife  stated  their  behef  that,  by 
reason  of  the  advertisements,  the  plaintiffs  at  law  were  aware  of 
the  decree  betbre  the  writ  was  issued.* 
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•A  counter  affidavit  was  filed  by  the  plaintiffs  at  law,  [•171] 
but  no  notice  was  taken  in  it- of  this  last  allegation. 

Mr.  Whatley,  for  the  defendants,  contended  that  they  were 
entitled  to  the  injimction,  their  affidavit  showing  the  real  state 
of  the  intestate's  assets,  and  that  they  had  no  monies  in  hand 
which  they  could  be  called  upon  to  pay  into  court :  Paxton  v. 
DouglaSy(a)  Jackson  v.  Leaf:  (6)  and  that  as  they  have  not  been 
guilty  of  any  default  or  neglect,  they  ought  not  to  pay  the  costs 
of  the  motion.  In  Drewry  v.  Tluicker^{c)  Lord  Eldon  disappro- 
ved of  the  practice  of  making  an  executor  pay  the  costs  of  a 
a  motion  of  this  nature  as  a  condition  precedent  to  his  obtainiDg 
an  injunction.  Currey  v.  B<nvyer(d)  and  Afum,^{e)  are  authori- 
ties to  show  that  a  party  going  on  at  law,  after  notice  of  the  de- 
cree, is  guilty  of  a  contempt  of  Court,  and  therefore  cannot  be 
allowed  the  costs  of  the  motion  for  an  injunction. 

With  respect  to  the  costs  at  law,  as  the  affidavit  of  the  defen- 
dants has  not  been  answered  on  an  important  point,  no  costs 
should  be  allowed.  At  all  events  if  costs  be  allowed,  they 
should  be  added  to  the  debt  and  proved  against  the  estate : 
Goaie  v.  Fryer.{f) 

Mr.  Qodlee^  contra^  cited  Jones  v.  Jones,{g)  and  contended 
that  the  plaintiff  at  law  had  a  right  to  come  to  the  Court  to  know 
whether  it  was  a  fit  case  for  an  injunction. 

The  Vice-Chancellor. — The  administratrix  is  clearly  en- 
titled to  the  injimction  asked.  Without  giving  any  opinion  upon 
the  general  question  of  the  costs  of  motions  of  this  nature  in  ordi- 
nary cases,  I  think  in  this  instance  as  the  administratrix 
shows  the  real  state  of  the  intestate's  *assets,  and  the  [•172] 
plaintiffs  at  law  do  not  deny  that  they  had  notice  of  the 
decree  before  their  writ  was  issued,  although  the  administratrix 
not  only  deposes  as  to  her  belief  that  such  was  the  case,  but  as- 
signs the  reasons  for  her  belief,  that  the  plaintiff  at  law  ought  to 

(a)  8  Ves.  521.      (b)  1  J.  &  W.  S231.       (e)  3  Swanst  541.       (<0  3  Madd.  456. 
<e)  28.  dbS.  424.  (/)  2  Cos,  202 ;  3  Brow  C.  C.  23.  (ff)  5  Sim.  67& 
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have  no  costs  either  of  the  action  or  of  this  motion,  and  that  die 
administratrix's  costs  should  be  costs  in  the  cause. 

Injimction  granted  accordingly. 


Ede  v.  Knowles. 

1843 :  Jan.  98. 

Equitable  mortgage  eatabliahed  by  meana  of  written  doenmenta,  coupled  with  parol 
evidence,  against  a  prior  Tolontary  aettlpment. 

Parol  evidence  of  aubseqaent  advance*  made  on, the  aecurity  of  a  prior  equitable 
mortgage  by  deposit  of  deeds  and  nkemomndnm  in  writing  not  under  aeal. 

SembUf  that  a  poatHlated  cheque  is  receivable  in  evidence  to  prove  ha  own  inva- 
lidity. 

Inquiry  between  co-defendanfs. 

In  and  for  some  years  previous  to  April,  1841,  John  Knowles 
carried  on  the  business  of  silkman  in  London,  in  co-partnership 
with  Henry  Rodwell  and  others,  imder  the  firm  of  John  Knowles 
&  Co.  In  the  course  of  their  business,  they  had  various  deal- 
ings witli  Francis  Ede,  a  merchant  in  Bucklersbury,  who  from 
time  to  time  made  advances  of  money  to  them  on  the  security 
of  silk  warrants  and  bills  of  exchange,  the  property  of  the  firm. 

In  April.  1841,  the  firm  being  indebted  to  Ede  on  the  balance 
of  such  dealings  in  the  sum  of  £15,000  and  upwards,  and  being 
desirous  of  a  further  advance  of  £4000,  applied  to  Ede  to  lend 
them  that  sum  on  the  security  of  certain  freehold  property  of 
which  Knowles  was  seized  in  fee  in  reversion  expectant  on  the 
decease  of  his  mother.  This  proposal  was  agreed  to,  and  Ede's 
soUcitors  were  instructed  to  prepare  a  proper  mortgage  of  the 
premises. 

On  the  16th  of  the  same  month,  and  before  the  mortgage  was 
prepared,  Knowles  and  Rodwell  on  behalf  of  the  firm  applied  to 
Ede  for  the  loan  of  £1000  on  account  of  the  mortgage.  That 
sum  was  accordingly  advanced,  and  the  title-deeds  of  the  pro 
perty  were  deposited  by  Knowles  with  Ede ;  a  letter 
[*173]  being  at  the  same  time  written  by  'Knowles  to  the  effect 
that  the  deeds  were  held  by  Ede  as  a  collateral  security 
fclr  the  £1000  till  the  mortgage  was  made.    On  the  following 
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day,  the  17th  of  April,  Knowles  and  Rodwell  again  called  on 
Ede,  and  at  the  instance  of  Knowles,  a  further  advance  of  £1000 
was  made  by  Ede  to  the  firm  on  accomit  of  the  mortgage. 

On  the  last  mentioned  occasion,  Knowles  and  Rodwell,  or 
one  of  them,  applied  to  Ede  to  deliver  back  to  them  some  of  the 
silk  warrants  of  the  firm  which  Ede  then  held,  and  in  lieu 
thereof  to  take  cheques  of  the  firm  to  an  equal  amount :  tlie 
amount  proposed  being  £928.  This  proposition  was  consented 
to  and  acted  upon  ;  but  upon  the  imderstanding,  as  Ede  insisted, 
that  the  £928  should  form  part  of  the  mortgage  security. 
Knowles  then  wrote  and  delivered  to  Ede  a  letter  signed  by  him 
in  the  name  of  the  firm  in  the  following  terms : — 

«  London,  17th  April,  1841. 
« To  Francis  Ede,  Esq. 
"  Sir, — In  consideration  of  your  delivering  to  us  certain  silk 
warrants  against  our  cheques  as  stated  below,  we  hereby  grant 
you  a  lien  upon  all  property  of  ours  in  your  hands,  including 
the  deeds  deposited  with  you  yesterday,  as  a  collateral  security 
for  the  due  payment  of  our  cheques.  The  lien  to  cease  on  pay- 
ment of  our  cheques. 

J.  Knowles  &  Co." 

On  the  23rd  April  a  similar  transaction  similarly  understood 
by  Ede  took  place  with  respect  to  other  silk  warrants  to  the 
amount  of  £560,  except  that  on  this  occasion  a  letter,  in  terms 
similar  to  that  of  the  17th  of  April,  was  signed  on  behalf  of  the 
firm,  not  by  Knowles  but  by  Rodwell  in  the  presence  of  Knowles. 

On  the  26th  April,  Knowles  and  Rodwell,  on  behalf  of  the 
firm,  applied  to  Ede  for  a  further  advance  of  £1000,  and  as  a 
security  for  that  sum,  or  part  of  it,  proposed  to  deposit 
with  Ede  certain  silk  warrants.    This  proposal  •was    [*174] 
accepted  and  carried  into  execution  ;  Ede  considering 
this  advance  also  as  being  made  on  account  of  the  mortgage. 

A  letter  was  at  the  same  time  written  by  Rodwell  in  the  name 
of  the  firm  and  delivered  to  Ede,  acknowledging  the  loan  of  the 
£1000,  and  stating  that,  in  consideration  of  such  loan,  the  firm 
deposited  the  silk  warrants  as  a  collateral  security  for  the  same, 
and  granted  Ede  a  general  lien  for  the  same  purpose  on  all  prop- 
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erty  of  theirs  in  Ede's  hands.    On  the  same  occasion,  Knowles 
wrote  and  delivered  a  letter  to  Ede  in  these  terms : — 

"  Dear  Sir, — Please  to  request  Mr.  A.  (Ede's  solicitor)  to  make 

out  the  mortgage  for  £4000. 

"  Yours,  John  Knowles." 

Before  the  mortgage  could  be  completed,  and  on  the  14th  May, 
1841,  a  fiat  in  bankruptcy  issued  against  John  Knowles  &  Co., 
under  which  they  were  declared  bankrupt.  At  the  time  of  the 
bankmptcy,  none  of  the  cheques  delivered  as  before  mentioned 
had  been  paid,  except  one  for  £159 ;  the  payment  of  which  left 
the  sum  of  £769  due  on  the  first  set  of  cheques.  The  balance 
due  from  John  Knowles  &  Co.  to  Ede  on  the  general  account, 
including  the  several  sums  advanced  in  the  manner  before  men- 
tioned, was  £19,675.  And  supposing  Ede  to  be  entitled  to  have 
the  before  mentioned  advances  to  the  extent  of  £4000  secured 
by  the  mortgage,  it  was  admitted  to  be  doubtful  whether  he  had 
by  means  of  silk  warrants  and  bills  of  exchange  of  the  firm 
in  his  hands,  a  sufficient  security  for  the  remaining  £15,675. 

Ede  now  brought  his  bill  for  the  purpose  of  establishing  an 
equitable  mortgage  of  the  premises  to  the  extent  of  £4000  and 
interest,  by  virtue  of  the  agreement  for  a  mortgage,  the  deposit 
of  title-deeds,  the  several  letters  of  the  16th,  17th,  23rd, 
[*175]  and  26th  April,  1841,  and  the  other  *dealings  and  trans- 
actions before  mentioned;  praying  also  consequential 
relief.  The  bill  alleged  that  the  several  sums  of  £928  and 
£560,  for  which  the  cheques  were  given,  and  the  sum  of  £1000, 
for  which,  on  the  26th  April,  the  silk  warrants  were  deposited, 
were  expressly  intended  to  be  comprised  in  the  mortgage  security, 
the  cheques  and  silk  warrants  being  merely  collateral  securities. 
The  bill  also  alleged  that  the  plaintiff  had  discovered  since 
the  bankruptcy,  that  by  an  indenture,  dated  and  executed  on  the 
16th  April,  1837,  which  was  after  the  marriage  of  Knowles, 
Knowles  had  conveyed  his  reversionary  interest  in  the  property, 
the  subject  of  the  intended  mortgage,  to  trustees  in  trust  for  his 
wife  for  her  life  for  her  seperate  use,  with  remainder  to  his  chil- 
dren. Upon  that  part  of  the  case,  the  bill,  after  referring  to  the 
statutes  27  Eliz.  c.  4,  and  13  Eliz.  c.  5,  and  charging  that 
Knowles  was  insolvent  at  the  date  of  that  indenture,  prayed 
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that  the  indenture  might  be  declared  to  be  fraudulent  and  void 
as  against  the  plaintiff,  either  as  equitable  mortgage  of  the 
premises  or  as  a  general  creditor  of  John  Knowles  together  with 
the  other  creditors. 

The  defendants  to  the  bill  were  John  Knowles,  his  wife,  and 
only  child,  the  trustees  of  the  indenture  of  the  15th  April,  1837, 
and  the  assignees  (both  creditors'  and  official)  under  the  bank- 
ruptcy of  John  Knowles  &  Co. 

The  defendant  Knowles  by  his  answer  denied  that  the  seve- 
ral sums  secured  by  the  cheques  and  by  the  deposit  of  silk  war- 
rants on  the  26th  April,  were  ever  intended  to  form  part  of  the 
sum  of  £4000  agreed  to  be  advanced  on  mortgage ;  on  the  con- 
trary, he  alleged  that  the  cheques  and  silk  warrants  were  inten- 
ded to  be  a  full  and  complete  security,  independent  of  the  mort- 
gage transaction  ;  and  though  he  admitted  that  the  plaintiff 
was  entitled  to  a  mortgage  to  the  extent  of  £2000  (the  amount 
of  the  two  first  advances,)  yet  he  insisted  that  the  plaintiff  was 
not  entitled  to  a  mortgage  for  more  than  that  sum.  He 
•admitted  that  the  deed  of  settlement  of  the  15th  April,  [*176] 
1837,  was  purely  voluntary,  but  insisted  that  he  was  sol- 
vent at  the  time  of  its  execution. 

The  defendants,  the  trustees  of  the  voluntary  settlement,  in- 
sisted by  their  answer  that  Knowles  was  solvent  at  the  time  of 
its  execution. 

The  defendants,  the  assignees,  by  their  answer  stated  that 
they  had  documents  in  their  possession  which,  in  their  judg- 
ment, tended  to  show  that  at  the  date  of  the  deed  of  the  15th 
April,  1837,  Knowles  was  in  insolvent  circumstances. 

The  cause  now  came  on  for  hearing. 

In  support  of  the  plaintiff's  case,  the  evidence  of  Samuel  Nap- 
per,  the  plaintiff's  clerk,  and  Henry  Rodwell,  the  late  partner 
of  Knowles,  who  had  obtained  his  certificsjte,  were  read. 

The  former  witness  stated  that  he  was  present  at  all  the  trans- 
actions which  took  place  in  April,  1841,  between  the  plaintiff 
and  the  defendant  Knowles  and  Rodwell.  After  deposing  to  the 
circumstances  connected  with  the  original  proposal  for  a  mort- 
gage, he,  in  reference  to  the  transactions  of  the  17th  and  23rd 
April,  stated  that  Knowles  and  Rodwell  were  both  present  on  those 
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occasions,  and  that  the  plaintiff  delivered  up  to  them  the  silk 
warrants  on  the  distinct  understanding  that  they  should  be  con- 
sidered as  money  to  that  amount,  advanced  in  respect  of  the 
mortgage  loan  in  case  the  cheques  given  against  them  should 
not  be  paid.  With  respect  to  the  transaction  of  the  26th  April, 
he  stated  that  the  plaintiff  at  first  declined  to  make  the  proposed 
further  advance  of  £1000,  on  the  ground  that  he  should  not 
then  have  securities  sufficient  to  cover  his  general  balance ;  that 
he  however  ultimately  agreed  to  the  proposal  upon  the  terms  of 
the  advance  being  made  on  account  of  the  martgage,  and  some 
additional  silk  warrants  being  deposited  with  him  as  a  collat- 
eral security  to  cover  the  general  loan  account;  that 
[*177]  these  terms  were  'accepted,  and  that  Knowles  at  the 
same  time  observed  that  the  plaintiff  had  the  deeds  in 
his  possession  and  could  pay  himself,  or  used  words  to  that  ef- 
fect. The  defendant  futher  stated  that  silk  warrants  of  the  es- 
timated value  of  £574  were  deposited  with  the  plaintiff,  in  pur- 
suance of  this  arrangement 

The  witness,  Henry  Rodwell,  corroborated  the  evidence  of 
Napper  m  every  material  circumstance.  He  also  stated  that 
Knowles  was,  to  the  best  of  his  recollection,  present  when  all 
the  transactions  in  reference  to  the  loan  of  £4000  took  place  ; 
or  if  he  was  not  actually  present  when  any  of  the  advances 
were  applied  for  or  made,  or  when  the  silk  warrants  were  re- 
turned, he  was  privy  to  every  part  of  the  transactions,  and  fully 
concurred  in  every  thing  that  was  done. 

It  appeared  from  the  evidence  of  the  last  witness,  that  it  was 
understood  that  the  cheques  delivered  to  the  plaintiff  were  not 
to  be  presented,  or  used  in  the  event  of  the  mortgage  being  com- 
pleted. It  also  appeared  that  the  cheques  which  were  delivered 
on  the  17th  April,  were  of  a  date  subsequent  to  that  day. 

In  the  course  of  the  cause,  Mr.  Wigram,  for  the  defendants, 
the  assignees,  objected  that  the  post-dated  cheque  coidd  not  be 
used  in  evidence  for  the  plaintiffs.  They  were  absolutely  void, 
and  could  not  be  used  in  evidence  for  any  purpose :  Serle  v. 
Nor(on.{a) 

(a)  9  Mean.  6t  W.  309. 
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The  Yice-Chancei.lor  said,  that  if,  as  had  been  contended, 
the  cheques  were  mere  waste  paper,  they  were  worse  than  dis- 
honoured cheques,  and  made  the  case  stronger  for  the  plaintiff. 

The  objection  was  not  pressed. 

*Mr.  Purvis  and  Mr.  Heathfieldj  for  the  plamtiffj  [•178] 
contended  that  a  mortgage,  to  the  full  extent  of  £4000, 
was  sufficiently  proved.  The  sums  of  £928  and  £560  were 
comprehended  within  the  mortgage  security,  by  means  of  the 
letters  signed  John  Knowles  &  Co.  coupled  with  the  parol  evi- 
dence. As  to  the  sum  of  £1000  advanced  on  the  26th  April,  if 
John  Knowles's  letter  of  that  date  directing  the  mortgage  to  be 
made,  had  not  the  effect  of  bringing  that  sum  within  the  mortgage 
security,  the  parol  evidence  would  be  sufficient  for  that  purpose. 
An  agreement  by  parol  to  make  a  subsequent  advance  on  a  deposit 
of  deeds,  is  sufficient  to  constitute  an  equitable  mortgage  as  to  the 
subsequent  advance :  Ex  parte  Kensington  ;{a)  Ex  parte 
Lhyd.{b)  As  to  that  part  of  the  case  which  relates  to  the  voluntary 
settlement,  the  plaintiff  asks,  that  in  case  he  fails  to  any  extent 
in  realizing  his  mortgage  security,  under  the  stat  27  Eliz.  c.  4, 
he  may  be  allowed  to  receive  the  balance,  or  a  share  of  the 
balance,  as  a  general  creditor,  under  the  stat  13  Eliz.  c.  6. 
[The  Vice-Chancellor, — The  plaintiff  does  not  allege,  by  his  bill, 
that  he  was  a  creditor  at  the  time  of  the  settlement.  I  appre- 
hend, that  a  deed  can  only  be  set  aside  as  fraudulent  against 
creditors  at  the  instance  of  a  person  who  was  a  creditor  at  the 
time,  though,  when  it  shall  have  been  set  aside,  subsequent  credi- 
tors may  be  let  in.] 

Mr.  Spence  and  Mr.  Berkeley,  for  the  defendant  Knowles,  con- 
tended that  the  parol  evidence  of  the  mortgage  was  excluded  by 
the  documentary.  With  respect  to  adding  by  means  of  parol 
evidence  subsequent  advances  to  an  original  mortgage,  they 
cited  Ex  parte  Hooper, {c) 

Mr.  Koe  for  the  defendants,  the  trustees. 

(«)SVei.&B.79.  (6)  1  Gl.  &  J.  389.  (e)9naM,a8a 
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[*179]  *Mr.  Wigram^  (with  whom  was  Mr.  Renshaw,)  for  the 
defendants  the  assignees,  suggested  that  an .  inquiry 
should  be  directed  as  to  the  insolvency  of  Knowles  at  the  time 
of  the  execution  of  the  settlement ;  in  order  to  give  the  assignees 
the  surplus  of  the  mortgaged  premises  after  payment  of  the 
mortgage :  Richardson  v.  SmaUwood.(a)  He  observed,  how- 
ever, that  proof  of  absolute  insolvency  in  the  settlor  at  the  time 
of  the  execution  of  the  voluntary  settlement  was  not  necessary 
in  order  to  enable  the  Court  to  set  it  aside  :  Townsend  v.  West- 
acatL{b) 

The  Vice-Chancellor,  after  referring,  upon  the  question  of 
insolvency,  to  the  stat,  6  Geo.  4,  c.  16,  s.  73,  expressed  an  incU- 
nation  to  grant  the  inquiry  asked  by  the  assignees,  the  counsel 
for  the  co-defendants  not  opposing  it.  His  Honor,  however,  was 
of  opinion,  that  the  inquiry,  if  to  be  directed,  should  be  post- 
poned. 

The  Vice-Chancellor. — ^This  is  a  very  clear  case  as  far  as 
the  plaintiff  is  concerned.  An  agreement  has  been  distinctly 
proved  that  there  should  be  an  advance  of  £4000  to  Mr.  Knowles 
or  to  the  house  of  which  Mr.  Knowles  was  a  partner,  on  the 
security  of  certain  reversionary  property,  part  of  the  separate  es- 
tate of  Knowles. 

On  the  16th  April  the  deeds  are  deposited ;  part  of  the  money 
being  then  paid.  Farther  sums  are  advanced  at  different  times 
between  that  day  and  the  26th  of  April  inclusive,  to  an  extent 
exceeding  £4000 ;  of  which  the  sum  of  £159  only  appears  to 
have  been  repaid,  that  repayment  still  leaving  more  than  £4000 
due.[l] 

It  is  said  that  the  written  documents  which  came  into  exis- 

(a)  Jac.  557  (b)  2  Bear.  340. 

[1]  For  the  decisions  npon  the  qDestion  as  to  the  creation  of  on  equitable  mortgage 
by  deposit  of  title-deed,  see  Ex  parte  Bruce,  1  Rose,  374 ;  Hockley  v.  Banteck,  I 
Russell,  141 ;  Keyes  v.  WilliarM,  3  Younge  &,  Col.  62  ;  Rutsell  v.  Rusacll,  1  Bro. 
Ch.  R.  269,  and  Mr.  Bell's  note,  1 ;  Paine  v.  Smith,  2  Mylne  and  K.  417  ;  Man* 
deville  ▼.  Welch,  5  Wheaton  R.  S77  ;  Ex  parte  Mountford,  14  Vesey,  606 ;  Es 
parte  LangBton,  17  Vesey,  228. 
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tence  from  time  to  time  in  the  course  of  executing  the  original 
agreement,  preclude    the  parol  evidence  from   being 
•received.    That  is  not  my  opinion.[2]    I  am  of  opinion    [*180] 

[2J  The  meaning  and  object  of  the  deposit  has  been  allowed  to  be  explained  by 
parol  evidence,  a  circumstance  which  has  often  been  lamented.  Ex  parte  Hay^  15 
Vesey,  4;  Norris  v.  Wllkinaon,  12  Vesey,  197.  "  There  is  nothing,"  said  Lord 
Etdon,  "  that  requires  to  be  watched  with  more  jealousy  than  this  doctrine  of  lien  by 
the  deposit  of  deeds,  especially  when  the  inference  contradicts  a  written  instrument" 
Ex  parte  Coombe,  17  Ves.  370  If  there  are  false  aud  contradictory  accounts  as  to 
what  was  the  nature  of  the  deposit,  it  cannot  be  held  to  give  a  lien ;  '{Anon.  1  Mad. 
Pr.  675 ;)  but  contradictory  statements  may  be  subject  of  inquiry.  Ex  parte 
Mounlford,  14  Yes.  607. 

In  all  cases  where  there  is  anything  equivocal  in  the  circumstances,  the  intention 
and  object  of  the  deposit  may  clearly  be  examined  into.  Caaberd  v.  Attorney-Gene^ 
ral,  6  Price,  411,  459.     Lueae  v.  Commerfordt  3  Bro.  166. 

That  the  doctrine  of  equitable  mortgages  has  been  received  with  disapprobation, 
and  that  Courts  am  disinclined  to  enlarge  its  operations,  see  Norrio  v.  Willnneon 
12  Ves.  197  ;  Ex  parte  Kensington,  2  V.  Ac  B.  83  ;  Ex  parte  Whitbread,  19  Ves. 
209 ;  Ex  parte  Hooper,  19  Ves.  477  ;  Mountford  v.  Scott,  Turn.  6l  R.  280. 

The  case  of  Ruseell  v.  Rueeell,  1  Bro.  C.  C-  269,  is  the  leading  case  which  first 
sstabUshed  these  equitable  liens  or  mortgages,  and  the  establishment  of  this  doctrine 
has  been  frequently  lamented.  See  Edge  v.  Worthington,  1  Con.  212  ;  Ex  parte 
Hooper,  19  Ves.  477. 

Lord  Abinger,  in  Keyea  v.  Williams,  3  Y.  &  C.  p.  61,  has  attempted  to  vindicate 
the  Court  of  Chancery  from  having  violated  the  statute  of  frauds.  29  Car.  II.,  c  3, 
B.  4.  He  says  "  The  doctrine  of  equitable  mortgages  has  been  said  to  be  an  invasion 
of  the  statute  of  frauds,  and  no  doubt  there  was  great  difficulty  in  knowing  how  to 
deal  with  deposit  of  deeds  by  way  of  security  after  the  passing  of  the  statute.  But 
in  my  opinion,  that  statute  was  never  meant  to  affect  the  transaction  of  a  man  bor- 
rowing money  and  depositing  his  title  deeds  as  a  pledge  for  the  payment.  A  court 
of  law  could  not  avail  such  a  party  to  recover  back  his  title-deeds  by  an  action  of 
trover ;  the  answer  to  such  an  action  being,  that  the  title-deeds  were  pledged  for  a 
sum  of  money,  and  that,  till  the  money  is  repaid,  the  party  has  no  right  to  them. 
So,  if  the  party  comes  into  equity  for  relief,  he  would  be  told,  that  before  he  sought 
equity,  he  must  do  equity  by  repaying  the  money  in  consideration  for  which  the  deeds 
had  been  lodged  in  the  other  parties  hands.  The  doctrine  of  equitable  mortgages 
therefore,  appears  to  have  arisen  from  the  necessity  of  the  case.  It  may,  however, 
in  many  cases  operate  to  useful  purposes,  and  is  certainly  not  injurious  to  commerce. 
In  commercial  transactions  it  may  be  frequently  necessary  to  rabe  money  on  a  sud- 
den, before  an  opportunity  can  be  affi>rded  of  investigating  the  title  deeds  and  prepar- 
ing the  papers.  Expediency,  therefore,  as  well  as  necessity,  has  contributed  to  es- 
tablish the  general  doctrine,  although  it  may  not  altogether  be  in  consistency  with 
the  statute." 

It  has  been  deteimined  by  a  great  number  of  authorities,  that  a  liou  on  land  may 
bo  obtained  by  a  mere  deposit  of  deeds  relating  to  the  lands,  notwithstanding  the  sta- 
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that  by  the  parol  evidence,  or  the  written  documents  coupled 
with  that  parol  evidence,  (which  clearly  is  receivable,)  a  case 
of  equitable  mortgage  upon  the  property  for  £4000  proved  to 
have  been  paid  is  established. 

It  appearing  that  sums  exceeding  £4000  were,  between  the  16th  and  20th  April, 
1841,  both  inclaaive,  advanced  by  the  plaintiff  to  John  Knowles  or  to  John  Knowles 
&  Co.,  at  the  request  of  John  Knowles,  upon  an  agreement  for  a  secarity  on  the 
property  comprised  in  certain  deeds  mentioned  in  the  exhibit  A,  (the  letter  of  the  1 6th 
April,)  deposited  with  the  plaintiff  on  the  I6th  April,  declare  that  the  plaintiff  bocamo 
equitable  mortgagee  for  JC4000,  and  interest,  upon  the  property  comprised  in  those 
deeds,  and  let  the  Master  inquire  what  the  deeds  were  which  were  so  deposited  on 
the  16th  April,  and  what  was  the  property  therein  comprised.  Let  him  take  an  ac- 
count of  what  is  due  for  principal  and  interest  at  £5  per  cent,  in  respect  of  the 
jEMOOO.    And  it  being  alleged  by  all  parties  that  the  property  comprised  in  the  in- 


tute  of  frauds.  Whether  the  lien  obtained  by  a  simple  deposit  is,  as  it  is  generally 
called,  an  equitable  mortgage,  or  whether  it  amounts  only  to  a  chai^,  is  perhaps  left 
in  some  obscurity.  The  questions  which  generally  arises  in  such  cases  are,  is  the 
deposit  of  the  deeds  all  that  is  intended  to  be  done,  or  is  it  gathered  from  the  act  of 
deposit  that  something  further — namely,  a  former  security,  such  as  is  usually  given 
on  an  advance  of  money,  on  the  security  of  land, — ^is  to  be  given  ?  If  the  former  only, 
then,  according  to  the  preponderance  of  authority,  the  deposit  amounts  to  a  simple 
charge,  and  the  remedy  to  enforce  the  charge  will  be  the  same  as  is  given  in  other 
cases  where  money  is  charged  upon  land — ^namely,  by  sale.  If  the  latter,  then  the 
remedy  would  appear  to  be,  first,  to  compel  the  completion  of  Ihe  contract,  and  then 
give  the  ordinary  remedies  which  the  mortgagee  is  entitled  to. 

Lord  Thurlow  and  Sir  William  Grant  were  of  the  opinion  that,  where  title-deeds 
were  delivered  by  the  debtor  to  the  creditor,  or  to  a  solicitor,  not  specifically  by  way 
of  pledge,  but  in  order  that  a  mortgage  might  be  prepared,  (no  money  passing  at  the 
time,)  and  before  the  mortgage  was  executed  the  debtor  died,  or  became  bankrupt, 
the  transaction  must  be  considered  as  incomplete,  and  that  it  did  not  create  a  lien 
upon  the  estate.  Ex  parte  Bulteel,  2  Con.  343.  Norris  v.  Wilkinson,  12  Ves. 
192.  But  see  Ex  parte  Bruce,  I  Rose,  374 ;  Edge  v.  Worthington,  t  Con.  212 ; 
Hockley  v.  Bantoek,  1  Russ.  141  ;  Keyes  v.  WiUiam§,  3  Y.  &  Coll.  62. 

In  the  case  last  cited,  Lord  Abinger  said — 

"  It  has  been  ably  argued  for  the  defendant,  that  the  circumstances  of  the  deeds 
having  been  deposited,  not  as  present  security,  but  with  a  view  to  a  future  security, 
gives  rise  to  a  distinction  between  this  case  and  others  which  have  been  decided  on 
the  general  doctrine.  Certainly,  if  before  the  money  was  advanced,  the  deeds  had 
been  deposited  with  a  view  to  prepare  a  future  mortgage,  such  transactkm  could  not 
be  considered  as  an  equitable  mortgage  by  deposit.  But  it  is  otherwise  where  there 
is  a  present  advance,  and  the  deeds  are  deposited  under  a  promise  to  forbear  suing, 
although  they  may  be  deposited  only  for  the  purpose  of  preparing  a  future  mortgage. 
In  such  cases,  the  deeds  are  given  in  as  part  of  the  security,  and  become  pledged 
from  the  very  nature  of  the  transaction* 
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denture  of  settlement  of  the  15th  April,  1837,  is  the  same  property  as  that  comprised 
in  the  deeds  deposited  on  the  16th  April,  1841,  declare  such  deposit  effectual  against 
the  settlement.  Let  the  decree  be  without  prejudice  to  any  question  between  the  co« 
defendante.  Take  an  account  of  all  the  dealings  and  transactions  between  the 
plaintiff  and  the  house  of  John  Knowles  Sl  Co.,  up  to  the  time  of  the  bankruptcy, 
and  of  all  the  securities  held  by  the  plaintiff,  and  the  mode  in  which  the  same  were 
dealt  with,  and  what  he  has  received  in  respect  thereof,  and  what  if  anything  is  now 
due  to  the  plaintiff  Irom  John  Knowles  &.  Oo.,  distinguishing  the  amount  secured  by 
the  depoat. 


^Bridge  v.  Brown^  [*181] 

1843:  Feb.  11th,  14th,  and  15th. 

A  chai|^  by  ezeeuton  for  unnecessary  expenses  of  a  funeral  disallowed.  [1] 

Charges  by  trustees  for  money  laid  out  in  luxuries,  under  color  of  maintenance,  and 
for  money  unnecessarily  expended  in  pulling  down  and  rebuilding  a  house,  dis- 
allowed. 

Where  a  testator  directs  that  the  income  of  his  estate  shall  be  applied  in  maintenance, 

and  the  income  is  insufficient  for  that  purpose,  the  Court  will  in  some  cases  direct 
payment  out  of  the  capital  of  his  peisonalty. 

Stephen  Brown,  by  his  will  dated  the  15th  September,  1824, 
after  appointing  Stephen  Brown  and  Henry  Unwin  to  be  his 
executors  and  trustees,  and  bequeathing  the  sum  of  £800  to  his 
wife  Ann  Brown,  gave  and  devised  unto  the  said  Stephen  Brown 
and  Henry  Unwin  the  freehold  part  of  his  farms  and  lands, 
called  respectively  Borough  Fields,  Burr  Hall,  and  Cheer  Lays, 
(or  the  Burr-Hall  estate,)  situate  in  the  parish  of  Sible  Heding- 
ham,  in  the  county  of  Essex,  or  in  the  adjoining  parishes,  to  hold 

[1]  That  the  estate  of  a  deceased  pereon  is  always  liable  for  the  reasonable  ex- 
penses of  his  funeral,  and  can  in  no  event  be  liable  beyond  them,  see  Oreen  v.  Salter, 
3  Ney.  6l  P.  388  ;  Briee  v.  WiUon,  3  Ney.  &  M.  512.  See  also  Tugwell  v.  ffey- 
flRon,  3  Camp.  S98. 

That  as  against  creditors,  an  executor  can  only  be  allowed  for  funeral  expenses, 
what  is  absolutely  neceasary,  regard  being  had  to  the  degree  and  condition  of  the  de- 
ceased See  Haneoek  v.  Porimore,  I  B.  &,  Add.  360  ;  Edwards  v.  Edwards,  4 
Tyr.  438 ;  2  C.  &.  M.  612.  X79  was  held  too  much,  where  the  deceased  was  a  cap- 
tain in  the  army  on  half-pay.  Hancock  v.  Porimore,  I  B.  &  Add.  260.  Where  the 
deceased  was  a  small  trader,  JCIO  was  held  to  be  a  reasonable  allowance,  as  against 
a  creditor.    Re^tf  ▼.  Ward,  3  Scott,  390, 3  Bing.  N.  C.  335. 
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to  them  the  said  Stephen  Brown  and  Henry  Unwin,  and  the 
survivor  of  them,  and  the  executors  and"  administrators  of  the 
survivor,  In  trust  to  carry  on  the  business  of  the  freehold  parts 
of  the  same  farms,  and  from  time  to  time  to  apply  the  proceeds 
and  profits  thereof  for  and  towards  the  support  of  his  (the  said 
testator's)  wife,  and  the  maintenance  and  clothing  and  education 
of  his  the  testator's  two  daughters  until  the  younger  of  them 
should  attain  the  age  of  twenty-five  years,  if  she  should  so  long 
live,  or  in  case  of  her  death  before  that  time,  until  his  other 
daughter  should  attain  that  age.  And  he  gave  and  devised  all 
such  part  or  parts  of  the  before-mentioned  farms  as  were  copy- 
hold unto  and  to  the  use  of  his  the  testator's  daughter  Eliza,  her 
heirs  and  assigns  forever,  nevertheless  upon  trust  to  permit  and 
suffer  the  said  Stephen  Brown  and  Henry  Brown,  or  the  survivor  of 
them,  to  occupy  and  enjoy  the  said  copyhold  parts  thereof,  and 
receive  the  rents  and  profits  thereof,  in  the  same  way  and  for  the 
same  purposes  as  he  had  therein  before  directed  with  respect  to 
the  freehold  parts  of  the  before-mentioned  farms  until  the  young- 
est of  his  daughters  should  have  attained  the  age  of  twenty-five 
years ;  and  when  she  should  have  so  attained  that  age,  then  the 

said  copyhold  parts  of  the  said  farms  should  be  and 
[*182]    remain  unto  and  to  the  use  of  his  ssiid  *daughter  Eliza, 

her  heirs  and  assigns  for  ever.  And  in  case  such  pro- 
ceeds and  profits  arising  from  the  said  farms  should  not  be  suf- 
ficient for  the  purposes  before  mentioned,  then  the  said  testator 
directed  his  said  executors  or  the  survivor  of  them,  his  execu- 
tors and  administrators,  from  time  to  time  to  take  so  much  of  the 
interest  or  dividends  arising  from  his  monies  invested  in  Govern- 
ment or  other  securities  as  they  in  their  discretion  should  think 
requisite,  and  apply  the  same  towards  such  maintenance,  clothing 
and  education  as  aforesaid.  But  in  case  his  (the  testator's)  said 
wife  should  not  choose  to  live  with  his  children  or  should  marry 
again,  or  in  case  she  should  form  any  illicit  connection  with  any 
person  or  persons  whomsoever,  then  he  directed  that  she  should 
no  longer  remain  in  any  of  his  hereditaments  and  premises,  but 
should  be  entirely  excluded  and  dispossessed  from  residing  or 
living  upon  the  same  ;  and  he  gave  and  bequeathed  to  her  in 
lieu  of  such  living  and  maintenance  as  aforesaid,  one  clear  annuity 
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or  yearly  sum  of  £70,  to  be  paid  into  her  hands  for  her  sole  and 
proper  use,  free  from  the  debts  and  control  of  any  future  hus- 
band, out  of  the  interest  or  dividends  arising  from  the  money 
invested  as  aforesaid,  by  two  equal  payments  in  every  year 
during  the  term  of  her  natural  life  ;  and  in  such  case  the  said 
testator  directed  his  said  trustees  to  apply  the  said  profits  arising 
from  the  carrying  on  the  said  business  for  and  towards  the  main- 
tenance, education  and  clothing  of  his  said  children  until  the 
younger  of  them  or  (in  case  of  her  death)  until  the  survivor 
should  attain  the  age  of  twenty-five  years ;  and  upon  the  hap- 
pening of  either  of  these  events  the  testator  gave  and  devised 
all  the  before-mentioned  freehold  and  copy-hold  farms,  lands  and 
hereditaments  with  the  appurtenances  unto  and  to  the  use  of  his 
said  daughter  Eliza,  her  heirs  and  assigns  for  ever,  (fee.  And 
the  testator  also  gave  and  devised  unto  his  said  trustees  all  that 
freehold  part  of  his  farm  and  lands  called  Page's,  to  hold 
to  them,  his  said  trustees  in  trust,  either  to  carry  *on  the  [*183] 
business  thereof  or  to  let  the  same  to  some  other  person 
as  they  should  think  proper,  and  from  time  to  time  to  invest  the 
rents,  profits,  and  proceeds  thereof  on  some  good  security  until 
his  younger  daughter  Sarah  should  attain  the  age  of  twenty-five 
years  if  she  should  so  long  live ;  and  he  gave  and  devised  all 
such  part  and  parts  of  the  before-mentioned  farm  called  Page's 
as  was  copy-hold,  and  also  those  two  copyhold  fields  called 
Vastly  and  Small  Gains,  and  the  rents  and  profits  which  should 
have  arisen  from  carrying  on  the  said  business  or  letting  the  said 
premises  unto  and  to  the  use  of  his  said  daughter  Sarah,  her 
heirs  and  assigns  forever,  nevertheless  upon  tnist  that  she  should 
permit  his  said  trustees  Stephen  Brown  and  Henry  Unwin  or  the 
survivor  of  them  to  carry  on  the  business  of  the  said  copyhold 
part  of  the  said  farm  called  Page's  together  with  the  said  fields, 
or  to  let  the  same  for  her  benefit  until  she  should  arrive  to  the 
age  of  twenty-five  years  in  the  same  maimer  as  he  had  therein- 
before directed  the  freeholds  of  the  said  farm  to  be  occupied  or 
letten,  &c.  And  the  testator  also  gave  and  bequeathed  the  sum 
of  £3170  new  £4  per  cent,  stock,  and  the  sum  of  2167/.  1*.  7d. 
or  his  share  or  proportion  thereof  in  the  £3  per  cent,  consols  and 
reduced  stock  then  standing  in  the  Accountant  General's  name 
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in  the  Court  of  Chancery,  together  with  all  dividends  thereon 
and  all  other  his  monies  and  securities  for  money,  (except  the 
sum  of  £800  thereinbefore  bequeathed  to  his  said  wife,)  unto 
his  executors  in  trust  after  payment  of  his  debts,  funeral  and 
testamentary  expenses^  to  ccmtinue  upon  Govemment  or  real 
securities  such  monies  as  should  be  invested  thereon,  and  to  in- 
vest the  residue,  if  any,  on  like  securities  or  on  some  good  real 
securities ;  and  as  soon  as  his  daughter  Sarah,  or  in  case  of  her 
death  his  said  daughter  EUza,  should  attain  the  age  of  twenty- 
five  years,  the  said  testator  bequeathed  all  his  monies  and  all 
interest  which  should  have  accumulated  and  all  his  per- 
[*184]  sonal  estate  of  every  description,  unto  and  to  be  'equally 
divided  between  his  said  daughters  Eliza  and  Sarah  or 
unto  the  survivor,  in  case  either  should  die  without  leaviz^ 
issue,  &c. 

The  testator  died  in  December,  1826,  leaving  his  widow  and 
his  two  daughters,  Eliza  and  Sarah,  surviving  him.  EHiza  mar- 
ried Francis  Whitelock,  and  attained  her  age  of  twenty-five  in 
July,  1836.  Sarah  married  Joseph  Bridge,  and  attained  her  age 
of  twenty-five  in  February,  1838.  In  May,  1827,  the  widow 
married  William  Lake.  He  died,  and  in  December,  1835,  the 
widow  married  Richard  Hanchett. 

The  bill  was  filed  by  Mr.  and  Mrs.  Bridge  and  their  infant 
child  against  Brown  and  Unwin,  the  executors  of  the  testator, 
and  against  Whitelock  and  his  wife.  It  chained  various  acts  of 
improvidence  and  mismanagement  on  the  part  of  the  executora, 
and  prayed  the  usual  accounts  of  the  testator's  property  and 
debts,  and  that  the  executors  might  be  chained  with  the  losses 
occasioned  by  them  to  the  testator's  estate. 

The  cause  came  on  for  hearing  before  His  Lordship  the  Mas^ 
ter  of  the  Rolls,  when  a  decree  was  made  directing  the  usual 
accounts  to  be  taken  of  the  testator's  personal  estate,  and  of  his 
debts,  funeral  expenses,  and  legacies,  and  also  of  the  rents  and 
profits  of  the  real  estates  received  by  the  defendants.  And  it 
was  ordered  that  an  account  should  be  taken  of  all  monies  ex- 
pended in  the  maintenance  of  Ann  Hanchett,  formerly  the  testa- 
tor's widow  and  in  the  maintenance  and  education  of  the  plaintiff 
Sarah  Bridge,  and  the  defendant  Eliza  Whitelock,  the  testator^ 
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daughters,  and  under  what  circumstances  such  monies  had  been 
so  expended.  And  it  was  referred  to  the  Master  to  inquire  and 
state  whether  any  and  what  sums  were  proper  to  be  expended  ih 
repairing  or  rebuilding  the  farm-house  or  buildings  in  the  farm 
called  Page's.  And  it  was  ordered  that  an  account  should  be 
taken  of  the  produce  and  profits  of  the  farming  business 
carried  on  by  the  'defendants,  the  executors,  on  the  farms  [*186] 
mentioned  in  the  bill.  And  the  Master  was  to  be  at  lib- 
erty to  state  special  circumstances,  d&c.  The  Master  having 
made  his  report  in  pursuance  of  this  decree,  the  defendants,  the 
executors  took  various  exceptions  to  that  report ;  which  excep- 
tions now  came  on  for  argument 

Mr.  Lee  and  Mr.  Heathfield,  for  the  exceptions. 
Mr.  Russell  and  Mr.  Wigram,  for  the  report. 

The  Master  having  by  his  report  stated  generally  that  he  had 
allowed  the  executors  £100  for  funeral  expenses,  an  exception 
was  taken  to  his  report  on  the  ground  that  he  ought  to  have 
allowed  for  those  expenses  £145,  the  charge  brought  in  by  the 
defendants.  It  appeared  that  a  sum  of  £20  for  a  tombstone  was 
included  in  the  defendants'  chaise.  On  the  other  hand,  there 
was  a  charge  of  £35  for  mourning  for  the  testator's  widow  and 
daughters. 

It  appeared  from  the  report  and  from  other  sources,  that  the 
value  of  the  Burr-Hall  estate  was  about  £6000,  that  of  Pages 
about  £1500,  and  that  of  the  testator's  personalty,  after  payment 
of  his  debts,  about  £4000.  All  the  testator's  debts  and  legacies 
were  paid. 

In  support  of  the  exception  Slagg  v.  Punter{a)  was  cited, 
with  a  view  to  show  that  considering  the  extent  of  the  testator's 
estate,  as  apparent  on  the  face  of  the  will,  the  sum  of  £145  was 
not  an  unreasonable  expenditure  for  the  funeral. 

The  counsel  for  the  exceptants  also  proposed  to  read 
•the  affidavit  of  the  defendant  Unwin  (which  had  been    [*186] 

(«)  3  Atk.  119. 
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used  in  the  Master's  office,)  for  the  purpose  of  verifjring  the 
payments  which  had  been  made,  and  of  showing  that  they  were 
reasonable. 

The  counsel  for  the  plaintiff  objected  to  the  production  of  this 
affidavit  as  evidence,  though  it  might  be  admissible  as  laying  a 
foundation  for  the  claim :  Trotter  v.  Trotter. {a) 

This  distinction  appeared  to  be  acceded  to  on  the  other  side. 

The  Vice-Chancellor,  after  expressing  a  doubt  whether 
the  mourning  of  the  widow  and  daughters  might  not  be  allowed 
either  (as  suggested  by  the  exceptions)  as  maintenance,  or  on 
the  ground  taken  in  Paice  v.  Archbishop  of  Canterbury,{b)  said 
that  upon  the  whole  his  impression  was  that  he  could  not  allow 
the  claim  of  the  defendants.  His  Honor  however  postponed  his 
final  decision  on  the  point. 

With  reference  to  the  inquiries  which  had  been  directed  con- 
cerning the  maintenance  of  the  widow  and  daughters,  the  Mas- 
ter found  specially  as  follows : — ^That  the  testator  for  some  time 
previous  and  down  to  the  time  of  his  death  resided  with  his 
family  at  the  farm-house  called  Burr  Hall ;  that  after  his  decease 
his  widow  continued  to  reside  there  with  her  daughters  until 
Midsummer,  1826  ;  that  at  Midsummer,  1826,  the  widow,  or  the 
defendants  Brown  and  Unwin  at  her  request,  hired  a  house  in 
Sible  Hedingham  called  High  House  at  the  annual  rent  of  £25  ; 
that  the  furniture  in  such  house,  or  the  greater  part  of  it,  was 
purchased  Tby  the  defendants  Brown  and  Unwin  out  of  the  tes- 
tator's estate  ;  that  the  widow  removed  to  High  House 
[*187]  *at  Midsummer,  1826,  and  that  she  continued  to  reside 
there  with  her  daughters  Eliza  and  Sarah  Brown  until 
the  22nd  of  May,  1827,  when  she  married  William  Lake  of 
Halstead,  where  she  then  went  to  reside ;  that  Eliza  and  Sarah 
Brown  continued  to  reside  at  High  House  after  the  marriage  of 
their  mother  until  Michaelmas,  1827,  when  that  house  was 

(a)  5  Sim.  383  ;  MO  19  Ves.  19a  (6)  U  Vet.  364. 
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given  up,  and  the  furniture,  or  the  greater  part  of  it,  was  sold ; 
that  while  High  House  was  occupied  by  the  widow  and  her 
daughters,  Burr  Hall  was  inhabited  by  the  bailiff,  but  that  no 
taxes  were  paid  for  it ;  and  that  the  several  sums  of  money  paid 
and  expended  by  the  defendants  Brown  and  Unwin  in  and 
about  the  removal  of  the  widow  and  her  daughters  to  and  their 
occupation  of  High  House  amounted  in  the  whole  to  the  sum  of 
79/.  13*.  3d,  exclusive  of  the  sums  paid  by  them  for  rates  and 
taxes  for  such  house. 

The  reason  given  in  the  defendant's  state  of  facts  for  the  re- 
moval to  High  House  was,  that  Burr  Hall  was  lonely,  and  liable 
to  depredations.  This  assertion,  however,  was  denied  on  the 
other  side. 

With  respect  to  the  education  of  the  daughter,  the  Master 
found  that  the  testator  had  a  governess  residing  in  his  family  at 
a  salary  of  twenty-five  guineas  per  annum',  and  that  he  also 
employed  music  and  drawing  masters  to  attend  and  instruct 
them ;  that  after  the  death  of  the  testator,  the  defendants,  the 
executors,  continued  to  provide  governesses  and  masters  in  the 
same  manner  as  the  testator  had  done ;  that  from  Michaelmas, 
1827,  to  February,  1830,  the  daughters  were  placed  under  the 
tuition  of  a  Mr.  Gray,  a  dissenting  minister,  at  the  rate,  first  of 
£100  and  then  of  £120  per  annum :  and  that  in  February,  1830, 
they  went  to  reside  at  Burr  Hall,  and  continued  to  do  so  till  their 
respective  marriages. 

The  Master  further  found  that  the  defendants  the  exe- 
cutors purchased  out  of  the  testator's  estate  and  *main-    ['IBS] 
tained  a  four-wheeled  poney-carriage  and  a  poney  for 
the  use  of  the  widow  and  her  daughters  during  their  residence 
at  High  House,  and  a  gig  and  ponies  for  the  use  of  the  daugh- 
ters after  High  House  was  given  up. 

The  Master  then,  after  stating  that  the  defendants  the  execu- 
tors had  from  time  to  time  advanced  out  of  the  testator's  estate 
various  sums  of  money  for  the  support  and  maintenance  of  the 
widow  and  children  until  their  respective  marriages,  certified 
that  upon  consideration  of  the  several  matters  aforesaid  &c,  he 
was  of  opinion  that  the  several  sums  so  paid  and  expended  by 
the  defendants  in  the  purchase  of  furniture  and  on  removing  to 
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and  incident  to  the  occupation  of  High  House,  and  also  the 
several  sums  expended  by  them  in  the  pim:hase  of  the  said  car- 
riages and  ponies,  had  been  improperly  paid  and  expended  by 
them,  and  ought  not  to  be  allowed  to  them,  and  he  had  therefore, 
proceeded  to  take  an  account  of  all  the  monies  which  had  been 
paid  and  expended  by  the  defendants  the  executors  in  the  main- 
tenance of  the  widow  and  in  the  maintenance  and  education  of 
the  daughters,  exclusive  of  the  several  sums  of  money  so  im- 
properly paid  and  expended.  And  he  foimd  that  the  defendants 
the  executors  had  paid  and  expended  in  such  maintenance  and 
education,  under  the  circumstances  before  stated,  the  several 
siuns  of  money  mentioned  in  the  fourth  schedule  to  his  report, 
amounting  in  the  whole  to  the  sum  of  £1265,  but  inasmuch  as 
the  amount  so  expended  considerably  exceeded  the  income 
arising  from  the  testator's  estate  applicable  to  the  maintenance 
.  and  education  of  the  widow  and  daughters,  he  submitted  to  the 
judgment  of  the  Court  whether  the  defendants  were  to  be  allow- 
ed, in  respect  of  the  payments  so  made  by  them,  any  and  what 
sum  beyond  the  income  of  the  testator's  estate  applicable  to  such 
miaintenance  and  education. 

Exceptions  were  taken  to  this  part  of  the  report  on 

[*189]    the  *ground  that  the  Master  ought  to  have  allowed  the 

expenditure  incurred  in  the  living  and  occupation  of 

High  House,  and  the  purchase  of  the  poney  and  chaise.    Those 

exceptions,  however,  were  overruled. 

As  to  the  Master's  suggestions  respecting  the  possible  applica- 
tion of  the  capital  of  the  testator's  personalty  to  the  discharge  of 
the  sums  paid  for  maintenance  and  education,  the  counsel  for 
the  exceptants  cited  Ex  parte  Chafnbers.{a) 

The  Vice-Chancellor  said,  that  if  he  could  be  satisfied 
that  the  sum  which  the  Master  had  allowed  was  not  more  than 
sufficient  for  the  decent,  proper,  and  respectable  maintenance 
of  this  family,  he  should  probably  be  of  opinion  that  a  part  of 
the  capital  of  the  testator's  personalty  might  properly  be  applied 

(«)  1  Rum.  dt  M.  677. 
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in  the  discharge  of  that  sum.    His  Honor,  however,  reserved  the 
point 

In  answer  to  the  inquiries  which  had  been. directed  respecting 
the  farm  called  Page's,  the  Master  reported  that  such  farm  con- 
tained about  75  acres  of  the  annual  value  of  from  £60  to  £Jb^ 
or  thereabouts ;  that  there  were  on  the  farm  a  farm-house  and 
buildings  which  had  been  repaired  by  the  testator  about  two 
years  before  his  death ;  and  that  at  the  death  of  the  testator,  the 
said  farm-house  and  buildings  were  generally  in  good  tenantable 
repair,  and  that  very  few  repairs  were  actually  required  or  pro- 
per to  be  done  thereto. 

The  Master  further  found  that  in  the  month  of  April,  1826, 
shortly  after  the  death  of  the  testator,  the  defendants  the  execu- 
tors agreed  to  let  the  farm  call  Page's  to  Mr.  James 
Norris  at  the  yearly  rent  of  £75  ;  and  that  *thereupon  [*190] 
an  agreement  in  writing,  dated  the  11th  April,  1826,  was 
entered  into  between  the  defendants  and  Norris,  whereby  Norris 
agreed  to  hire  the  farm  called  Page's  and  all  the  messuage  or 
tenement,  lands,  hereditaments,  and  premises  at  the  yearly  rent 
of  £75  for  the  term  of  eleven  years  to  commence  from  Michael- 
mas, 1826,  upon  certain  conditions  therein  mentioned  ;  and  that, 
amongst  other  things,  Norris  thereby  agreed  to  leave  the  same 
in  good  tenantable  repair  upon  being  found  with  rough  materials 
for  the  same ;  that  J.  Norris  entered  on  the  premises  as  occupier 
thereof  at  Michaelmas,  1826,  pursuant  to  the  agreement ;  that 
the  defendants  the  executors,  but  at  what  time  the  Master  had 
not  been  able  satisfactorily  to  ascertain,  determined  to  add  two 
new  rooms  to  the  farm-house  and  to  make  ^me  alterations  in 
the  bam  attached  thereto,  and  that  estimates  were  thereupon 
made  of  the  costs  of  such  additions  and  alterations ;  that  the  de- 
fendants proceeded  to  carry  the  proposed  plan  into  execution, 
and  caused  one  end  of  the  house  to  be  pulled  down  for  the  pur- 
pose of  making  the  proposed  addition,  when,  as  it  was  alleged, 
it  was  found  impracticable  to  complete  the  proposed  addition, 
and  it  became  necessary  to  pull  down  the  house ;  that  the  de- 
fendants thereupon  caused  the  farm-house  to  be  pulled  down 
and  a  new  farm-house  to  be  built,  and  expended,  as  it  was 
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alleged,  upon  such  building,  and  in  various  alterations  and  work 
in  and  to  the  said  barn,  various  sums  amounting  in  the  whole 
to  the  sum  of  782/.  8^.  2d.  And  the  Master  found,  by  the  evi- 
dence laid  before  him  on  behalf  of  the  plaintiffs,  that  the  new 
farm-house  was  altogether  of  a  different  size  and  character  from 
the  former  house,  and  was  a  much  larger  house  than  was  adap- 
ted to  or  suitable  for  the  farm,  and  was  beyond  the  means  of 
any  tenant  who  would  be  likely  to  take  the  farm,  regard  being 
had  to  the  quantity  and  quality  of  the  land ;  and  that  any  such 
tenant  would  find  it  inconvenient  to  furnish  or  pay 
[*191]  *the  rates  and  taxes  of  such  a  house.  And  he  also 
found  that  the  new  house  was  in  a  bye  part  of  the 
coimtry  and  was  approached  by  narrow  lanes,  and  was  unsuited 
for  a  residence  of  any  person  not  connected  with  the  said  farm, 
and  that  there  was  little  probability  of  the  same  being  let  for  a 
residence ;  and  further,  that  the  annual  value  of  the  farm  had 
not  been  increased  by  the  erection  of  such  new  house,  and  that 
it  was,  in  fact,  an  incumbrance  to  the  property. 

The  Master  then,  after  referring  to  the  respective  states  of  facts 
laid  before  him  on  the  part  of  the  plaintiffs  and  the  defendants 
the  executors,  certified  that  he  had  not  thought  fit  to  allow  the 
claim  of  the  defendants,  so  far  as  the  same  related  to  the  several 
sums  expended  by  them  in  altering  and  rebuilding  the  farm- 
house. But  he  was  of  opinion  that  the  several  sums  expended 
by  them  in  repairing  and  altering  the  bam  and  farm  buildings, 
and  in  repairing  the  farm-house  previously  to  its  being  taken 
down,  were  properly  expended  :  and  having  taken  an  account 
thereof,  he  found  that  the  several  sums  so  expended  amounted 
together  to  the  sum  of  216/.  IS*. 

On  the  argument  to  the  exception  to  this  part  of  the  report, 
the  respective  parties  read  various  conflicting  aflidavits  of  build- 
ers and  surveyors  as  to  the  necessity  of  the  course  taken  by  the 
executors. 

The  Vice-Chancellor. — The  substantial  question  is  whether 
the  sum  of  £565  and  a  fraction  for  rebuilding  the  house,  or  any 
part  of  it,  is  to  be  allowed.  In  the  present  case,  even  if  there 
were  any  reasonable  chance  of  finding  a  fund  which,  under  any 


CASES  IN  CHANCERY.  191 

1843. — Bridge  v.  Brown. 

circumstances,  might  be  made  available  for  the  paymen  of  it, 
this  is  not  an  expenditure  that  it  is  possible  to  allow. 

The  house  that  originally  stood  on  this  property  appears 
to  have  been  a  small  old  cottage,  which  probably  *was  [*192] 
in  bad  repair,  but  which  might  at  a  reasonable  expense 
have  been  made  fit  for  the  reception  and  comfortable  dwelling  of 
a  farm  labourer.  The  evidence,  as  to  the  probability  of  letting 
it,  merely  amounts  to  this — that  it  could  not  have  been  let  to  a 
farmer  with  a  view  to  his  living  in  it.  There  is  no  evidence  of 
any  endeavour  to  let  it  to  a  farmer,  or  any  person,  who  might 
have  had  a  homestead  of  his  own  and  kept  a  farming  bailiff. 
The  evidence  is,  (or  at  least  there  is  no  evidence  to  the  contrary,) 
that  this  might  have  been  done  well,  and  with  facility.  Consid- 
ering what  the  whole  property  is  worth  to  be  let,  it  does  not 
appear  to  me  that  the  estate  has  gained  anything  by  what  has 
been  done.    The  exception  must  be  overruled.[2] 

His  Honour  added  that  an  allowance  must  be  made  to  the 
executors  for  the  value  of  the  timber  &c.  of  the  old  house,  if  it 
should  appear  that  such  an  allowance  had  not  already  been 
made  to  them ;  but  with  this  exception  all  that  could  be  allowed 
to  the  executors  was  2162.  18^.,  the  sum  mentioned  by  the 
Master. 


[3]  See  HatUm  v.  Weenu,  12  601  &  J.  85 ;  Pritchard  v.  Hicks,  1  Paige,  270. 
That  ezecnton  and  adminiBtratoxs  ought  to  be  allowed  in  their  accouniB  all  reasonable 
proper  disbuTBementa  for  the  benefit  of  the  estate  they  represent,  see  Nimmo*$  Ex, 
T.  Commonwealth,  4  Hen.  &  M.  57  ;  Carroll  v.  Connell,  2  J.  J.  Marsh.  205. 

For  cases  which  hold  that  where  a  trustee  acts  bona  fide  and  with  due  diligence, 
they  are  viewed  with-  favor  and  are  protected  in  Courts  of  Equity,  and  their  acts  re- 
garded with  indulgent  consideration ;  but  where  they  have  betrayed  their  trust,  or 
have  been  guilty  of  unreasonable  negligence,  they  forfeit  all  claim  to  the  favor  and 
pretection  of  the  court,  and  are  dealt  with  according  to  the  rules  of  strict,  if  not  rigo- 
rous justice,  see  Hunter  v.  Bryant,  2  Wheat.  32 ;  Diffenderfer  v.  Winder,  3  Gill 
&  J.  311 ;  Johnston* 9  Estate,  9  Watt's  R.  108  ;  Chase  v.  Loekerman,  11  Gill  & 
J.  1B5 ;  Hatton  v.  Weems,  12  Gill  &  J.  85 ;  Moses  et  at.  v.  Murgatroyd,  1  John. 
Ch.  R.  473  ;  Pritchard  v.  Hicks,  et  al.  1  Paige,  270  ;  Thompson  v.  Brown,  4  John. 
Ch.  R.6I9;  Long's  Estate,  G  Watts,  46;  Case  y.  Abeel,  1  Paige  Ch.  R.  393 ; 
Hart  V.  Ten  Eyck,  2  John.  Ch.  R  108  ;  Dillehough's  Estate,  4  Watts,  177  ;  Da- 
vel  V.  Eden,  3  Desau.  245  ;  Osgood  v.  Franklin,  2  John.  Ch.  R.  1  ;  King  v.  King, 
3  John.  Ch.  R.  552 ;  Wakeman  v.  Hazelton,  3  Barbour  Ch.  R.  143 :  Clark  v.  Clark, 
8  Paige  R.  152 ;  Orentt  v.  Orms,  3  Paige,  459. 
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Feb,  15th. — ^The  Vice-Chancellor. — ^I  have  considered  the 
question  as  to  the  funeral,  with  a  wish  if  possible  to  allow  the  exe- 
cutors something  more  than  the  Master  has  done,  but  I  cannot  see 
my  way  clearly  to  differ  from  him.  After  attending  as  far  as  reason 
would  allow  to  the  wishes  of  the  family,  and  to  all  the  demands 
of  decency  and  propriety,  not  forgetting  the  matter  of  the  tomb- 
stone, I  cannot  arrive  at  the  conclusion  that  the  Master  is  wrong ; 
I  must  see  that  he  is  wrong  before  I  dij9[er  from  him. 

The  next  question  is  as  to  the  maintenance ;  and  upon  that 
I  am  clearly  of  opinion  that  the  whole  of  the  sum  of 
[*193]  £1265  must  be  allowed,  and  payment  of  it  obtained  in 
some  manner  out  of  the  testator's  estate.  Let  it  be  de* 
clared  that  the  first  fund  for  payment  is  the  income  of  the  Burr- 
Hall  farm.  The  next  fund  is  the  income  of  the  personal  estate. 
Supposing  those  two  funds  not  to  be  sufficient  for  the  payment 
of  this  sum,  I  ccmsider  myself  authorized  by  the  language  of  the 
will  and  the  authorities  to  resort  to  the  income  of  Page's  farm 
for  the  purpose  of  supplying  it.  But  as  resorting  to  the  income 
of  Page's  farm  would  be  to  take  away  a  fund  to  which  in  the 
events  that  have  happened  one  sister  has  become  entitled  exclu- 
sively of  the  other,  the  right  course  to  avoid  circuity,  and  which 
I  think  may  also  be  done  consistently  with  principle  and  author- 
ity, the  circumstances  appearing  to  the  Court  to  require  it,  will 
be,  to  take  what  the  income  of  the  Burr-Hall  farm  and  the 
income  of  the  personalty  will  not  provide  from  the  capital  of  the 
personalty,  in  which  both  sisters  are  equally  interested. 


Foster  v.  Smith. 


1843 :  Feb.  23rd. 

Testator  devised  and  bequeathed  his  freehold  and  leasehold  estates  to  trustees,  upon 
trust  to  receive  the  rents  and  profits  thereof  when  and  as  the  same  should  becomd 
due  and  payable,  and  thereout  to  pay  to  his  wife,  if  she  should  sunrivo  him,  an  an* 
nuity  of  JC200  during  the  term  of  hei*  life,  to  be  paid  by  four  equal  quarterly  pay- 
ments &e,  and  from  and  immediately  after  the  decease  of  his  said  wife,  upon  trust 
that  the  trustees  should  convey  and  assure  the  said  freehold  and  leasehold  premises 
unto  his  the  testator*8  three  sisteni  as  tenants  in  common,  their  heixs,  executors* 
mud  aarigns.    The  rents  and  profits  being  iosafficient  for  the  payment  of  the  anna- 
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ity,  heldf  that  the  arrean  dne^at  the  widow's  death  were  chargeable  on'  the  corpw 
of  the  estateii.[l} 

John  Bloompield,  by  his  will  dated  the  1st  January,  1823. 
gave,  devised  and  bequeathed  all  that  his  freehold  estate  at 
Chelmsford,  and  all  those  his  leasehold  messuages  or  tenements 
and  premises  situate  at  Walworth,  Kensington,  and  in  the  City 
of  London,  with  the  appurtenances  thereto  respectively  belong- 
ing, unto  Thomas  Smith  and  Thomas  Reynolds  and  the  survivor 
of  them,  and  the  heirs,  executors  and  administrators  of  such 
survivor  according  to  the  nature  and  quality  of  the 
said  estates,  upon  the  trusts  following :  *that  is  to  say,  [*194] 
upon  trust  to  receive  the  rents,  issues  and  profits  of 
all  and  singular  his  said  freehold  and  leasehold  estates, 
when  and  as  the  same  should  become  due  and  payable,  and 
thereout  to  pay  unto  his  said  wife  if  she  should  survive 
him  one  clear  annuity  or  annual  sum  of  £200  of  lawful  money 
of  Great  Britain  for  and  during  the  term  of  her  natural  life,  to 
and  for  her  own  sole  and  separate  use,  and  not  to  be  subject  to 
the  debts,  control,  or  engagements  of  any  future  husband  she 
might  intermarry  with,  and  her  receipts  alone,  notwithstanding 
her  coverture,  to  be  good  and  effectuial  discharges  to  his  said 
trustees  for  the  same,  the  said  annuity  to  be  paid  by  four  equal 
quarterly  payments  in  the  year,  that  is  to  say,  on  Lady  Day, 
Midsummer  Day,  Michaelmas  Day,  and  Christmas  Day,  without 
any  deduction  or  abatement  whatsoever  for  or  by  reason  of  any 
present  or  future  taxes,  charges  or  impositions,  the  first  quarterly 
payment  to  be  made  on  each  of  the  said  days  as  should  happen 
next  after  his  decease:  and  from  and  immediately  after  the  de- 
cease of  bis  said  wife,  then  upon  this  further  trust  that  they  his 
said  trustees,  or  the  survivor  of  them,  or  the  heirs  of  such  sur- 
vivors, should  convey  and  assure  in  due  form  of  law  all  that  his 
said  freehold  estate  with  the  appurtenances  thereto  belonging, 
unto  and  to  the  use  of  his  sisters  Rose  Pottel,  Elizabeth  Tubby, 
and  Sarah  Lillystone,  their  heirs  and  assigns  forever,  as  tenants 
in  common  and  not  as  joint  tenants ;  and  upon  this  further  trust, 
as  to  his  said  leasehold  estates,  that,  upon  and  immediately  after 

[I]  See  same  caae,  1  Phillipi  R.  663|  and  the  note  to  that  case.     Revcxvedy  1 
Fhinipe,  e29 ;  8  B.  19a 
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the  decease  of  his  said  wife,  they  his  said  trustees  or  the  survi- 
vor of  them  or  the  executors  or  administrators  of  such  survivor 
should  assign,  transfer  and  set  over  unto  his  said  three  sisters, 
their  executors,  administrators  and  assigns,  all  and  singular,  his 
said  leasehold  premises  with  their  appurtenances,  to  hold  to  them, 
their  executors,  administrators,  and  assigns  for  all  the  residue  of 
the  said  term  of  years  which  then  might  be  to  come  and 
[*195]  'unexpired  therein,  in  equal  shares  and  proportions,  share 
and  share  alike,  and  upon  and  for  no  other  use,  trust, 
intent  or  purpose  whatsoever.  And  as  to  all  the  rest,  residue  and 
remainder  of  his  estate  and  effects  whatsoever  and  wheresoever 
whereof  he  might  die  seized,  possessed  or  entitled  unto,  the  said 
testator  gave,  devised,  and  bequeathed  the  same  and  every  part 
thereof  unto  his  said  three  sisters,  their  heirs,  executors,  admin- 
istrators and  assigns,  absolutely  and  for  ever,  equally  to  be  divided 
between  them,  share  and  share  alike  ;  and  he  thereby  nominated, 
constituted  and  appointed  his  said  wife  and  the  said  Thomas 
Smith  and  Thomas  Reynolds  executrix  and  executors  of  his 
said  will. 

The  testator  died  in  January,  1823,  leaving  his  widow  survi- 
ving him.  The  rents  of  the  estates  were  for  some  years 
sufficient  to  pay  the  annuity,  but  latterly  they  were  not.  They 
were,  however,  after  they  had  become  insufficient,  regularly  ap- 
plied in  discharge  of  the  annuity,  as  far  as  they  would  go,  until 
February  1839.  In  the  following  July  the  widow  died,  and  at 
her  death  a  sum  of  £466  was  due  in  respect  of  the  arrears  of 
the  annuity. 

The  bill  was  filed  by  the  executors  of  the  widow  against  the 
trustees  imder  the  testator's  will  and  the  parties  interested  in  the 
testator's  freehold  and  leasehold  estates,  for  the  purpose  of  deter- 
mining the  question  whether  the  sum  of  £466  was  chargeable  on 
the  corpus  of  those  estates. 

Mr.  Anderdon  and  Mr.  Sergeant^  for  the  plaintiffs,  cited  Shef- 
field V,  Earl  of  Coveniry,{a)  Bootle  v.  Blundell,{b)  Allan  v. 
Backhouse,{c)  and  the  following  passage  from  Story^s  Equity 
Jurisprudence : — "  When  a  testator  directs  a  gross  sum  to  be 

(a^  3  Rms.  &  M.  317.  (6)  1  Mer.  933.  (c)  2  Vm.  &  B.  65. 
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raised  out  of  the  rents  and  profits  of  an  estate  at  a  fixed  time, 
or  for  a  definite  purpose  or  object,  which  must  be  accomplished 
within  a. short  period  of  time,  or  which  cannot  be  de- 
layed beyond  a  reasonable  time,  it  is  *but  fair  to  presume  [*196] 
that  he  intends  that  the  gross  sum  shall  at  all  events  be 
raised,  so  that  the  end  may  be  punctually  accomplished ;  and 
that  he  acts  under  the  impression  that  it  may  be  so  obtained  by 
a  due  application  of  the  rents  and  profits  within  the  intermediate 
period.  But  the  rents  and  profits  are  but  the  means ;  and  the 
question  therefore  may  properly  be  put,  whether  the  means,  if 
totally  inadequate  to  accomplish  the  end,  are  to  control  the  end, 
or  are  to  yield  to  it.  Now,  if  the  gross  sum  cannot  be  raised  out 
of  the  rents  and  profits  at  all,  or  not  so  soon  as  to  meet  the  exi- 
gency contemplated  by  the  testator,  it  would  seem  but  a  reasonable 
interpretation  of  his  intention  to  presume  that  he  meant  to  dis- 
pense with  the  means,  and  at  all  events  to  require  the  sum  to  be 
raised.  The  same  principle  is  applied  by  Courts  of  Equity  in 
other  analogous  cases."(a) 

Mr.  ChandlesSy  for  the  defendants,  the  trustees. 

Mr.  Wigram^  and  Mr.  Toller^  for  the  defendants,  the  devisees. 
We  do  not  contest  that  the  plaintiffs  are  entitled  to  be  paid  out  of 
the  whole  of  the  income  of  the  property  which  accrued  in  the 
lifetime  of  the  widow ;  but  we  submit  that  the  testator  intended 
to  charge  the  estates  only  during  her  lifetime,  and  not  to  charge 
the  fee.  The  trustees  are  directed  to  convey  the  estates  to  the 
sisters  "  from  and  immediately  after  the  decease"  of  the  widow. 
In  none  of  the  cases  has  the  Court  gone  farther  than  to  charge  the 
particularestate  named :  Boyd  v.  Buckle,{b)  Davies  v.  Wattier,{c) 
May  V.  Bennett,{d)  Arundell  v.  ArundeU,{e)  Hodge  v.  Lewin,{f) 
Swallow  V.  Sw€dlow,{g)  Kendall  v.  RusselL{h) 

•The  Vice  Chancellor.— I  am  of  opinion  that  [MQ?] 
here  is  an  intention  expressed  on  the  face  of  this  will 

(a;  Stor.  Eq.  Jur.  Vol.  2,  ch.  29,  Beet.  1064  a.  (6)  10  Sim.  595. 

(c)  1  Sim.  &.  St.  463.  {d)  1  Rubs.  360.  («)  I  Myl.  &  K.  31& 

(/)  1  Beav.  431.  {g)  Id.  423  n.  (A)  3  Sim.  424. 
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(hat  the  widow  shall  have  £200  a-year  out  of  these  estates. 
The  testator  gives  the  whole  of  the  freehold  and  leasehold  es- 
tates absolutely  to  the  trustees  upon  trust  to  receive,  not  the  rents, 
issues,  and  profits  accruing  from  them  during  the  life  or  widow- 
hood only  of  his  wife,  but  **  the  rents,  issues,  and  profits  of  all 
and  singular  his  said  freehold  and  leasehold  estates,  when  and 
as  the  same  should  become  due  and  payable,  and  thereout  to  pay 
unto  his  said  wife  one  clear  annuity  or  annual  sum  of  £200,  for 
and  during  the  term  of  her  natural  Ufe  &c.,  to  be  paid  by  four 
quarterly  payments  in  the  year,  that  is  to  say.  &c.  without  any 
deduction  or  abatement  whatsoever,  for  or  by  reason  of  any 
present  or  future  taxes,  charges  or  impositions,  the  first  quarterly 
payment  to  be  made  on  each  of  the  said  days  as  should  happen 
next  after  his  decease."  Now,  if  the  will  had  stopped  there, 
whether  the  words  "  rents,  issues,  and  profits,"  are  to  be  consid- 
ered annual,  or  howsoever  derived  from  the  land,  the  case  would 
have  been  the  same.  If  the  annuity  had  not  been  paid  in  the 
widow's  lifetime,  the  trustees  would  have  continued  to  pay  it  out 
of  the  annual  rents ;  and  that  would  be  a  charge  on  the  estate. 
The  question  is,  whether  the  subsequent  words  cut  down  that 
general  expression  of  intention ;  and  this  depends  on  the  mean- 
ing of  the  words  "  from  and  immediately  after  the  decease  of 
my  said  wife."  My  impression  is,  that  the  efiect  of  those  words 
is  not  to  cut  down  the  right  which  the  previous  expression  had 
given,  but  that  the  sense  and  meaning  intended  to  be  conveyed 
by  them  is — "  subject  to  the  annuity" — ^the  intention  being  that, 
subject  to  the  annuity  given  to  the  wife,  the  property  was  to  go 
over. 

There  is  a  degree  of  analogy  between  this  case  and  some 
others,  which  are  familiar.    Thus,  in  cases  where,  in  the  event 

of  all  the  children  of  a  testator  dying  under  twenty-one, 
[*198]    the  'property  is  given  over,  and  no  child  is  bom — ^the 

having  a  child  has  been  held  not  to  be  a  condition  essen- 
tial to  the  bequest  over ;  or  as  Sir  William  Chrant  expressed  it, 
in  the  case  of  Murray  v.  Jo7ies,{a)  "  the  testatrix  was  not  here 
prescribing  substantive  conditions,  in  the  proper  sense  of  the 

(a)  9  Vet.  &  B.  313. 
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word,  on  which  the  original  devises  should  depend ;  but  was 
specifying  events,  in  which  the  former  limitation  would  fail;  and 
an  opening  would  be  made  for  that,  which  was  to  be  substituted 
in  ils  place." 

Again  in  Jones  v.  We8tcafnb,{d)  as  Sir  William  Grant  observes, 
the  specified  failure  was  by  the  death  of  the  supposed  child 
under  twenty-one ;  the  actual  failure  was  by  the  non-existence 
of  any  such  child.  It  was  hiBld  that  the  limitation  over  depended 
on  the  failure  of  that  which  preceded  it,  and  that  the  testatrix 
had  not  taken  in  all  the  modes  by  which  it  might  fail. 

I  do  not  say  that  the  analogy  of  these  cases  to  the  present  is 
very  close  in  regard  to  their  circumstances,  but  the  principle  of 
construction  adopted  in  them  is  much  the  same  as  that  which  I 
apprehend  ought  to  be  adopted  here.  Another  case,  altogether 
different  in  its  facts  from  the  present,  seems  to  throw  light  on  the 
question ;  I  mean  Bullock  v.  Thomas,{b)  It  is  not  necessary  to 
detail  the  particular  circumstances  of  that  case,  but  the  Vice- 
Chancellor  of  England  says  this :  "  Mrs.  Schenck,  meaning  to 
make  a  division  of  the  fund  into  two  parts,  has  not  used  the  same 
language  in  disposing  of  one  part  of  it,  as  she  has  in  disposing 
of  the  other  part  The  language  of  the  latter  gift  is  not  correla- 
tive to  that  of  the  former.  But  it  is  plain  that  she  intended  that 
her  husband  should  have  £150  a  year  arising  from  the  interest 
of  a  portion  of  the  fund,  and  that  the  sum  which  Mrs. 
Bullock  was  to  take,  should  be  'that  portion  of  the  whole  [*199. 
fund  out  ot  which  the  £150  was  to  be  payable.  Hav- 
ing given  that,  all  the  rest  was  to  go  to  Mr.  John  RowUs  Brown. 
But  after  having  given  a  certain  part  of  the  fund,  she  has,  by  a 
plain  blunder  in  language,  so  given  the  remainder  as  if  she  meant 
to  trench  on  that  part  which  she  had  before  given." 

Upon  the  whole,  I  think,  though  the  langyiage  of  the  will  is 
inaccurate,  that  the  testator  did  not  mean  that  any  part  of  the 
annuity  should  fail,  and  consequently  that  what  is  due  in  re« 
spect  of  it,  is  a  charge  on  the  corpus  of  the  estate.[2] 

(a)  1  Eq  Ca.  Abr.  245 ;  pi.  10.  (6)  9  Sim.  634. 

[2]  If  tbo  prevailiag  interest  appean  to  be  that  the  estate  should  be  secured  entira 
to  those  to  whom  it  is  given  in  succession,  the  corpus  will  be  preserved.  This  prin* 
dple  WW  adopted  ia  PkiUipt  v.  PhiUipw,  8  Beav.  193. 
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Melland  V.  Gray. 

1843:  Feh.23n]. 

Bond  and  mortgage  given  by  an  only  son  to  his  father  held  under  the  cirRumstances 
of  the  case  to  be  a  running  security  for  advances  actually  made,  and  not  a  seourity 
for  the  precise  amount  expressed  in  the  instmments.  And  there  being  no  evidence 
against  the  son  as  to  the  amount  of  the  actaal  advances,  he  was  charged  in  that 
respect  to  the  extent  of  his  admissions  only. 

William  Melland,  by  his  bond  dated  the  15th  November, 
1802,  in  which  he  was  described  as  William  Melland,  of  Sabine 
Hay  in  the  parish  of  Youlgreave,  in  the  county  of  Derby,  gen- 
tleman, became  bomid  to  his  father  Stephen  Melland  in  the 
penal  sum  of  £1690 ;  the  condition  of  the  security  being  the 
payment  by  the  obligor,  his  heirs,  &c.  to  the  obligee,  his  execu* 
tors,  administrators,  and  assigns  of  the  sum  of  £845,  with  in- 
terest at  £6  per  cent,  on  the  16th  day  of  May  then  next  en- 
suing. 

By  a  bond  dated  the  30th  December,  1803,  not  referring  in 
any  manner  to  the  previous  bond,  William  Melland,  therein  de- 
scribed as  of  Winchelsea,  in  the  county  of  Sussex,  an  ensign  in 
the  14th  regiment  of  foot,  became  bound  in  the  same  manner  to 
his  father  in  the  sum  of  £2400,  with  a  condition  for  making  void 
the  security  on  the  payment  of  the  full  sum  of  £1200,  with  in- 

In  that  case  a  testator  devised  his  real  estate  to  trustees  in  fee  on  trust  '*  out  of  the 
rents,  issues,  and  profils,"  to  pay  certain  life  annuities,  and  by  sale  or  mortgage  to  ' 
raise  money  for  payment  of  his  debts,  &c.,  and  then  to  settle  the  estates,  to  the  use 
that  the  annuitants  shall  receive  out  of  the  same  premises,  with  power  of  distress 
and  entry,  and  subject  thereto,  (o>ne  for  life  with  remainder  over.  Lord  LangdaJe, 
M.  R.,  held  that  the  annuitants  were  not  entitled  to  be  paid  the  arrears  out  of  the 
corpus,  though  the  rents  were  insufficient  to'  keep  down  all  the  incumbrances.  That 
in  this  case  there  wore  a  succession  of  parties  interested  in  the  estate,  who,  during 
their  enjoyment,  were  bound  to  keep  down  the  annuities,  and,  for  anything  to  the 
contrary,  they  might  have  received  rents  sufficient  to  keep  them  down,  and  also  to 
pay  the  arrears.  If  the  duty  of  the  tenant  for  life  were  duly  performed,  the  party 
entitled  to  the  estate  in  remainder,  would,  when  the  estate  came  into  poosession,  take 
the  property  discharged  of  all  charges.  See  French  v.  Morgan,  2  Molloy,  488 ; 
Mauly  V.  Hawkins,  1  Dm.  &  W.  363  ;  Goodwin  v.  Jeffrey,  I  Dru.  &  W.  375; 
Kelly  V.  Dawson,  3  MoUoyi  87.  This  case  of  Foster  v.  Smith  was  not  cited  in 
Philips  v.  Philips. 
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teiest  at  £5  per  cent  on  the  30th  of  June ;  which  would  be  in 
the  year  1804. 

By  an  indenture  of  mortgage  bearing  even  date  with  the 
last-mentioned  bond,  and  made  between  William 
•Melland,  described  as  of  Winchelsea,  in  the  county  of  [*200] 
Sussex,  an  ensign  in  the  14th  regiment  of  foot,  only  son 
and  heir  apparent,  and  one  of  the  four  surviving  children  of 
Stephen  Melland,  by  Ann  his  wife,  deceased,  of  the  one  part, 
and  the  said  Stephen  Melland  of  the  other  part,  reciting  that  the 
said  William  Melland,  by  his  bond  bearing  even  date  with  the 
indenture,  but  executed  before  the  date  thereof,  was  and  stood 
bound  to  the  said  Stephen  Melland,  his  executors,  administra- 
tors, and  assigns  in  the  penal  sum  of  £2400,  conditioned  to  be 
void  on  pa3rment  by  the  said  William  Melland  of  £1200,  with 
interest  at  £5  per  cent,  at  the  time  and  in  manner  in  the  said 
condition  mentioned ;  and  further  reciting  the  marriage  settle- 
ment of  the  saib  Stephen  Melland  with  his  late  wife  Ann,  bear- 
ing date  the  27tli  of  February,  1771,  whereby  certain  real  es- 
tateS)  hereditaments,  and  premises  were  conveyed  to  trustees  in 
trust  after  the  marriage,  for  the  use  of  the  said  Stephen  Melland 
and  his  wife  during  their  joint  lives  and  the  life  of  the  survivor, 
with  remainder  to  all  and  every  the  children  of  the  marriage 
equally  as  tenants  in  common  and  their  assigns :  it  was  witnes- 
sed, that  in  consideration  of  the  sum  of  £1200  in  hand  well  and 
truly  paid  by  the  said  Stephen  Melland,  at  or  before  the  delivery 
of  the  said  bond  and  of  those  presents,  to  the  said  William  Mel* 
land,  which  he  the  said  William  Melland  did  thereby  acknow- 
ledge and  release,  and  for  the  better  securing  the  repayment  of 
the  said  sum  of  £1200  and  interest  according  to  the  condition  of 
the  said  bond  and  the  proviso  thereinafter  contained,  he  the  said 
William  Melland  granted,  released,  and  confirmed  to  the  said 
•Stephen  Melland  all  that  undivided  fourth-part  of  the  capital 
messuage  or  mansion-house  of  Brampton,  and  of  the  several 
lands,  hereditaments,  and  premises  in  the  said  indenture  of  re- 
lease mentioned  and  described,  to  hold  to  him  the  said  Stephen 
Melland,  his  heirs  and  assigns,  to  his  and  their  use  for 
ever,  subject  nevertheless  to  a  proviso  or  'condition  for  re-  [*201] 
demption  of  the  said  premises  upon  payment  by  the  said 
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William  Melland,  his  heirs,  executors,  administrators,  and  assigns 
of  the  said  sum  of  £1200  on  the  30th  day  of  June  then  next  en- 
suing, with  interest  thereon  at  £5  per  cent,  to  the  said  Stephen 
Melland,  his  executors,  administrators,  and  assigns. 

No  explanation  or  statement  was  given  in  any  of  these  instru- 
ments 9S  to  the  time  or  manner  in  which  William  Melland  be- 
came indebted  as  therein  stated.  The  mortgage  deed  contained 
none  of  the  usual  mortgage  coyenants,  except  the  covenant  for 
further  assurance.  No  receipt  for  the  consideration  money  was 
indorsed  upon  it. 

At  the  death  of  Stephen  Melland,  which  took  place  in  1820, 
the  two  bonds  and  mortgage  deed  were  found  imcancelled  among 
his  papers.  It  did  not  appear  from  any  memorandum  or  note 
upon  any  of  the  instruments,  that  any  interest  had  been  paid 
upon  either  of  the  securities ;  nor  in  fact  was  any  memorandum 
of  any  description  found  relating  to  them. 

By  his  will  dated  the  21st  of  March,  1820,  Stephen  Melland 
devised  all  his  real  estate  to  William  Melland  for  life,  with  re- 
mainder to  his,  the  testatoi^s,  grandson  in  fee.  And  he  gave 
and  bequeathed  all  his  ready  money  in  the  funds  securities  for 
money,  consisting  of  mortgages^  bonds,  (he  having  other  mort- 
gages and  bonds  besides  those  which  have  been  mentioned,) 
notes,  book  and  other  debts,  and  all  other  his  personal  estate, 
unto  John  Gray  and  Samuel  Bridden,  their  executors,  adminis- 
trators, and  assigns,  upon  trust  that  they  or  the  survivor  of  them 
should  call  in  and  convert  into  ready  money  all  such  parts  of  his 
personal  estate  as  did  not  consist  of  money,  and  place  the  same 
out  upon  freehold  and  other  good  securities,  at  interest,  as  there- 
in mentioned,  for  the  benefit  of  the  testator's  four  children  (in- 
cluding William)  and  their  issue,  in  equal  shares.  And  he  ap- 
pointed Gray  and  Bridden  his  executors. 
[*202J  *The  testator  died  soon  after  the  date  of  his  will.  Both 
the  executors  proved  the  will  and  realized  the  personsd 
estate,  except  the  sums  mentioned  in  the  bond.  In  order  to 
discharge  those  sums  with  interest,  the  executors  claimed  the 
right  to  retain  William  Melland's  share  of  the  income  of  the  tes- 
tator's personalty,  to  which  he  was  entitled  under  the  will. 

Inl  832  William  Melland  filed  his  bill  against  Gray  the  sur- 
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viving  executor,  and  against  the  other  children  of  the  testator 
and  their  issue,  praying,  amongst  other  things,  that  the  bonds 
and  mortgage  might  be  delivered  up  to  be  cancelled,  and  that 
Gray  might  account  for  what  was  due  in  respect  to  the  plaintiffs 
share  of  the  testator's  personal  estate. 

The  case,  as  represented  by  the  plaintiff,  was  in  substance 
this : — That  in  the  year  1802  he  was  desirous  of  entering  into 
the  army,  and  accordingly  his  father  advanced  him  a  sum  of 
£845  to  aid  him  in  the  purchase  of  a  cometcy  in  a  cavalry  regi- 
ment ;  that  he  afterwards  sold  out,  and  purchased  an  ensigncy 
in  the  14th  regiment  of  foot,  and  it  being  supposed  that  that 
regiment  was  going  abroad  it  was  agreed  that  in  the  event  of  the 
plaintijff's  death  in  his  father's  lifetime  his  father  should  have 
some  control  over  the  plaintiff's  interest  under  the  settlement  for 
the  money  so  advanced ;  that  accordingly  the  plaintiff' executed 
to  his  father  ihe  bond  of  the  15th  November  1802  for  securing 
the  payment  of  the  said  sum  of  £845  and  interest ;  that  towards 
the  end  of  the  following  year  the  plaintiff  had  an  opportunity 
of  purchasing  a  lieutenancy  in  another  regiment,  and  that  to  ena- 
ble him  to  make  the  purchase  his  father  advanced  him  a  further 
sum  of  £200  as  an  outfit  and  for  the  difference  between  the  value 
of  the  ensigncy  and  lieutenancy ;  that  the  purchase  was  made, 
and  in  order  that  the  plaintiff's  father,  in  the  event  of  the  plain- 
tifl's  death  in  his  lifetime,  might  have  a  control  over  his  interest 
in  the  settled  estates,  the  plaintiff  executed  the  bond 
and  'mortgage  of  the  30th  December  1803 ;  that  as  the  [•203] 
two  sums  of  £845  and  £200  so  advanced  to  the  plaintiff, 
amounted  together  to  the  sum  of  £1045,  and  as  it  was  antici- 
pated that  the  plaintiff  might  have  occasion  for  further  assis- 
tance, his  father  proposed  that  the  security  should  be  given  to 
the  amount  of  £1200,  and  that  accordingly  such  last-men- 
tioned bond  and  mortgage  were  made  to  secure  that  amount ; 
that  the  last-mentioned  bond  and  mortgage  were,  however, 
given  for  one  and  the  same  sirni  only,  namely,  the  sum  of  £1200 
and  interest,  and  that  such  £1200  included  the  sum  of  £485, 
the  amount  of  the  first-mentioned  bond,  and  the  £200  so  advan- 
ced as  aforesaid  ;  that  no  advance  beyond  the  said  two  suras  of 
£845  and  £200,  making  together  the  sum  of  £1045,  were  ever 
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subsequently  or  at  any  time  made  to  or  for  the  use  of  the  plain* 
tiff  by  his  father  for  or  on  account  of  the  said  securities  or  any 
of  them;  that  no  claim  or  demand  was  ever  made  upon  or 
against  the  plaintiff  by  his  father  during  his  lifetime  in  respect 
of  the  before-mentioned  securities  or  any  of  them ;  that  the  plain- 
tiff never  paid  any  sum  in  respect  of  principal  or  interest  on 
such  securities ;  that  his  father  for  many  years  previous  to  his 
death  made  him  an  annual  allowance,  and  also,  frequently  stated 
that  he  did  not  consider  the  plaintiff  liable  on  the  securities ;  and 
that  it  was  not  his  the  father's  intention  that  the  plaintiff  should 
be  charged  with  or  be  indebted  under  the  said  securities  or  any 
of  them,  in  the  event  of  his  surviving  his  father. 

The  defendants,  by  their  answer,  disputed  the  truth  of  the 
plaintiff's  case.  They  did  not  however,  nor  did  the  plaintiff, 
read  any  evidence  at  the  hearing  of  the  cause.  By  the  decree 
made  at  the  hearing  of  the  cause  in  June,  1837,  it  was  referred 
to  the  Master  to  inquire  imder  what  circumstances  the  bonds 
and  mortgage  in  the  pleadings  mentioned  were  given,  and  to 
state  all  other  circumstances  specially  relating  thereto,  and  what, 
if  anything,  under  such  circumstances  was  then  due. 

■ 

In  pursuance  of  this  decree  the  Master  proceeded  to 
[*204]  'prepare  his  report,  and  in  doing  so,  thought  fit  to  receive 
the  plaintiff's  affidavit  as  evidence  in  support  of  his  case ; 
the  Master  considering  such  affidavit  receivable  in  evidence,  as 
being  supported  by  the  view  of  the  securities  themselves,  and 
the  depositions  of  the  plaintiff's  witnesses. 

Two  witnesses  were  examined  before  the  Master  for  the  plain- 
tiff. They  were  not  cross-examined  by  the  defendants.  One 
of  them,  Mrs.  Bowman,  stated  that  she  had  long  been  on  terms 
of  friendship  with  the  plaintiff's  father  and  had  known  the 
plaintiff  since  he  Vas  a  boy ;  that  she  had  frequently  conversed 
with  the  plaintiff's  father  on  his  family  matters,  and  particularly 
respecting  his  son ;  that  in  such  conversations  the  father  fre- 
quently spoke  to  her  about  an  advance  of  money  to  his  sou 
WiUiam  Melland,  for  which  he  said  he  had  taken  a  bond  or 
bonds  and  mortgage ;  that  the  deponent  understood  that  these 
were  given  him  by  his  son  for  advances  of  money ;  that  she 
eould  not  set  forth  the  particulars  of  such  conversations  verbally, 
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but  that,  as  near  as  she  could  remembsr  them,  they  were  to  the 
effect  that  WilUam  Melland  was  extravagant,  and  that  he  the 
father  had  taken  a  bond  or  bonds  and  mortgage  as  securities, 
which  would  enable  him  to  come  in  as  a  creditor  in  case  of 
necessity ;  that  from  such  conversations  the  deponent  understood 
that  the  father  did  not  mean  either  the  principal  or  the  interest 
to  come  against  his  said  son,  but  under  circumstances  of  embar- 
rassment ;  and  that  he  wished  to  leave  his  Brampton  estate  clear 
to  his  said  son,  and  made  offers  to  other  parts  of  his  family  who 
hsul  chaises  upon  it  to  make  arrangements  for  that  purpose,  but 
was  prevented  so  doing  from  the  unwillingness  of  some  of 
them. 

The  other  witness  for  the  plaintiff,  Mrs.  Brown,  deposed  to 
certain  declarations  of  Samuel  Bridden,  the  deceased  executor 
of  the  testator,  to  the  effect  that  the  securities  were  not  intended 
to  be  enforced  against  the  plaintiff  if  he  survived  his  father. 

Upon  the  foundation  of  this  evidence,  and  adverting  to  the 
frame  of  the  securities  cmd  to  the  particular  circumstances 
•connected  vnth  them,  which  have  been  already  stated,     [*205] 
the  Master  reported  that  nothing  was  due  on  the  secu- 
rities or  any  of  them. 

To  this  report  the  defendants  took  several  exceptions,  which 
after  ai^ument  before  the  Vice-Chancellor  of  England  were  al- 
lowed.(a) 

The  Master  then  made  his  report,  reviewing  his  former  report, 
and  thereby,  after  stating  the  death  of  the  plaintiff  since  his  last 
report,  and  referring  to  the  same  evidence  as  had  been  used  by 
him  on  the  former  occasion,  and  after  mentioning  that  no  further 
evidence  had  been  brought  before  him,  stated  that  he  considered 
the  bonds  and  mortgage  as  being  together  a  security  for  the 
money  actually  advanced  by  the  testator  to  his  son  ;  and  after 
stating  for  special  circumstances  that  no  part  of  the  principal  or 
interest  mentioned  in  the  securities  had  ever  been  paid  or  de- 
manded in  the  father's  lifetime,  and  that  no  memorandum  of 
them  (unless  the  testator's  will  were  a  memorandum)  was  found 
at  the  testator's  death,  and  after  noticing  that  the  amount  advan- 
ce) 8m  6  Jmiit.  1004. 
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ced  had  been  admitted  by  the  son  in  his  afSdavit  to  be  £1045, 
and  that  the  son  had  deposed  that  no  further  advance  was  made 
to  him,  he  the  Master  found  the  said  sum  of  £1045,  to  be  due 
and  owing  from  the  estate  of  the  late  plaintiff  William  Melland 
to  the  estate  of  the  testator  Stephen  Melland  upon  the  said  bonds 
and  indenture  of  mortgage  as  subsisting  securities,  but  that  they 
were  not  intended  to  be  enforced  against  the  plaintiff  during  his 
father's  life ;  and  he  therefore  computed  interest  upon  the  sum 
of  £1045  from  the  30th  day  of  March  1820,  the  day  of  the  de- 
cease of  the  testator ;  and  he  found  that-such  interest,  calculated 
at  the  rate  of  £5  per  cent,  per  annum  to  the  8th  day  of  Decem- 
ber, 1842,  the  day  of  the  date  of  that  his  report,  amounting  to 
1181Z.  4^.,  and  being  added  to  the  said  principal  money,  they 
made  together  for  principal  money  and  interest  the  sum  of 

2226/.  4^. 
[•206]        *To  this  report  several  exceptions  were  taken  by  the 

defendant  Gray,  the  main  ground  of  exception  being 
that  the  Master  ought  to  have  found  that  the  whole  of  the  several 
principal  sums  expressed  as  the  respective  considerations  on  the 
face  of  the  several  instruments,  with  interest  thereon  respective- 
ly from  the  date  of  each  instrument,  were  due  and  owing  from 
the  estate  of  the  late  plaintiff  to  the  estate  of  the  testator. 

Mr.  Wigram  and  Mr.  Hubback^  for  the  exceptions,  contended 
that  the  evidence  before  the  Master,  supposing  it  to  be  all  ad- 
missible, was  too  slight  to  warrant  the  conclusion  to  which  he 
had  come,  but  that  the  affidavit  of  the  plaintiff  was  not  admissi- 
ble in  evidence  in  his  own  favor :  Fladongw,  Winter, (a)  [The 
Vice-Chancellor — No  doubt  the  affidavit  cannot  be  regarded  as 
evidence  for  the  plaintiff.]  Then,  putting  aside  the  plaintiff's 
affidavit,  what  evidence  is  there  that  these  securities  are  not 
available  to  the  utmost  amount  mentioned  in  them  ?  Assuming 
that  the  £1200  bond  may  possibly  include  the  amount  secured 
by  the  former  bond,  there  is  no  ground  for  contending  that  it  is 
a  security  for  any  thing  less  than  £1200  and  interest  from  the 
date  of  it  The  words  '^  at  or  before"  contained  in  the  mortgage 
deed  imply  a  past,  and  not  a  future  consideration. 
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Mr.  Kenyoyi  Parker  and  Mr.  Faber,  for  the  report. 

Mr.  James  Parker  and  Mr.  Benedict  Chapman,  for  defen- 
dants not  opposing  the  report,  observed  that  there  was  no  recital 
in  the  mortgage  deed  of  the  £1200  having  been  advanced;  the 
recital  amounted  only  to  the  recital  of  a  bond. 

Mr.  Jeremy,  for  the  other  defendants,  opposed  the  report. 

*In  the  course  of  the  argument  The  Vice-Chancellor    [•207] 
referred  to  Flower  v.  Marten,{a)  and  remarked  upon  the 
peculiar  frame  of  the  mortgage  deed.    At  the  close  of  the  argu- 
ment, he  asked  the  counsel  for  the  defendant  Gray,  whether 
they  would  take  an  issue ;  which  they  declined. 

The  Vice-Chancellor. — I  stopped  the  counsel  for  the  ex- 
ceptant in  their  ai^ument  upon  the  admissibility  of  the  plaintiff's 
affidavit  as  evidence  for  himself,  being  satisfied  that  it  could  not 
be  so  received,  but  that  the  case  must  be  considered  indepen- 
dently of  that  affidavit. 

The  conclusion  to  which  I  have  come  is,  that  this  would  pos- 
sibly be  a  fit  case  for  an  issue,  if  it  were  asked.  I  say  this,  re- 
membering a  precedent  before  the  Court  of  Exche^juer ;  where, 
upon  the  death  of  an  elderly  lady  possessed  of  a  security,  a 
question  arose  whether  the  security  should  be  enforced  against 
a  near  relative  of  the  lady,  I  think  her  grandson.  The  Court  of 
Exchequer  directed  an  issue,  which  in  substance  was,  whether' 
it  was  her  intention  that  the  security  should  be  enforced ;  and 
it  also  directed  that  the  relative  who  claimed  that  the  security 
should  not  be  enforced  should  be  examined  before  the  jury  him- 
self: and  he  was  examined.  Supposing,  however,  an  issue  not 
to  be  asked,  there  appears  to  me,  under  all  the  circumstances, 
sufficient  evidence  to  support  the  plaintiff's  case. 

Looking  at  the  position  in  which  the  father  stood  towards  his 
only  son,  a  young  man  just  entering  the  army  and  requiring  a 
provision — ^looking  at  the  character  of  the  securities,  and  the 
many  observations  which  occur  with  reference  to  the  frame  of 
the  mortgage  deed,  perhaps  answered  in  some  degree  by  Mr. 

(a)  8  MyL  ^  C.  459. 
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Wigram,  but  still  important  when  coupled  with  this,  that  the 
father  lived  more  than  fifteen  years  after  the  latter 
[•208]  security,  and  there  is  no  evidence  *of  any  demand  made 
upon  either  security  or  of  any  interest  having  been  paid 
or  demanded,  the  son  having  been  wholly  during  that  time 
maintained  by  the  father — the  probability,  and  I  think  I  may 
say  the  fair  inference,  is,  that  the  bond  for  £1200  was  rather 
meant  as  a  running  security,  than  as  an  absolute  bond  for  that 
amount ;  and  if  it  were  taken  as  a  running  security,  the  excep- 
ting party,  having  no  evidence  of  the  advances  made,  could  only 
prove  the  advances  by  means  of  the  plaintiflf's  affidavit,  which 
if  used  against  him  would  also  be  evidence  in  his  favor.  Con- 
sidering these  circumstances,  and  the  necessity  that  existed  for 
making  some  allowance  to  the  son,  and  looking  also  at  the  evi- 
dence of  the  ladies,  particularly  that  of  Mrs.  Bowman,  the  case 
is  brought  round  to  the  Master's  conclusion,  that  the  sums  of 
£845  and  £200  only,  with  interest  from  the  testator's  death,  are 
now  due  on  these  securities.  Therefore  taking  these  views,  but 
not  being  disposed  to  make  such  an  order  as  would  seem  to  re- 
cognize the  use  of  the  affidavit  as  evidence  for  the  plaintiff,  the 
order  which  I  make  is  this : — 

WiTHOirr  allowing  or  ovemiHog  either  of  the  exceptioni,  declare  upon  them  that, 
under  all  the  circumstancee  of  the  caae  as  appearing  apon  the  evidence,  the  principal 
■nxna  of  £S4S  and  £200,  and  interest  thereon  from  the  testator's  death,  are  the 
whole  amoont  due  upon  the  mortgage.  Retnm  the  deposit  Let  the  oosts  of  all 
parties  upon  the  exceptions  be  costs  in  the  cause. 


[•209]  *Oldham  V.  Hubbard. 

1813 :  March  18th  and  30th. 

A  rector,  who  took  a  composition  for  his  tithes  every  Michaelmas,  died  in  January, 
1841.  The  new  rector  was  collated  in  the  following  April,  and  before  harvest 
time  he  employed  a  surveyor  to  value  the  tithes.  The  surveyor  furnished  him 
with  a  report,  stating  what  he  considered  ought  yeariy  to  be  paid  by  each  of  the 
occupiers,  as  a  composition  in  lieu  of  tithes.  In  August,  the  new  rector  required 
the  respective  occupiers  to  pay  hiui  as  a  compensation  for  their  tithes  tho  amount 
mentioned  by  the  surveyor.  The  occupierB  accordingly  in  November,  1841,  made 
air  payments  aceotding  to  the  surveyor's  report,  for  the  whole  year  fico«i  MtBhael* 
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mas  1840  to  Michaelmas,  1841 : — Held^  that  the  representatiye  of  the  late  rector 
was  entitled  to  bo  paid  by  the  new  rector  a  proportion,  accordiog  to  the  time 
which  elapsed  from  iM ichaelmas  1 840  to  the  late  rector's  death,  of  the  composition 
which  existed  in  the  late  rector's  lifetime. 
Semble,  that  a  composition  for  tithes  is  within  the  statutes  11  Geo.  2,  c.  19,  s.  15, 
and  4  Will.  4,  c.  22. 

John  Oldham,  deceased,  formerly  rector  of  Standon  and 
Aythorpe  in  the  county  of  Essex,  entered  into  a  yearly  compo- 
sition with  the  occupiers  in  those  parishes  for  all  tithes  of  the 
rectory.  He  also  in  consideration  of  a  yearly  rent  demised  the 
glebe  lands.  The  composition  and  rent  were  payable  at  Michael- 
mas in  every  year,  and  the  last  which  he  received  were  paid  to 
him  in  Michaelmas,  1840.  He  died  on  the  31st  January,  1841, 
having  by  his  will  appointed  the  plaintiff  his  executor. 

In  April,  1841,  the  defendant  was  collated  to  and  inducted 
into  the  rectories  of  Standon  and  Aythorpe. 

The  bill  after  stating  these  facts  alleged  that  soon  after  Michael- 
mas, 1841,  the  defendant  received  from  the  occupiers  of  land  in 
the  said  parishes  a  composition  for  the  whole  of  the  tithes,  and 
also  the  whole  of  the  rent  which  had  accrued  due  from  Michael- 
mas, 1840,  to  Michaelmas,  1841,  and  that  he  had  paid  over  to 
the  plaintiff  as  the  personal  representative  of  Oldham  the  propor- 
tion of  the  rent  which  had  accrued  from  Michaelmas,  1840,  to 
the  time  of  Oldham's  death,  but  that  he  had  refused  to  pay  the 
plaintiff  the  proportion  of  the  composition  which  he  had  received 
for  the  tithes  which  had  accrued  dming  that  period.  The  bill, 
after  chaining  that  no  fresh  agreement  had  been  entered  into  be- 
tween the  defendant  and  the  occupiers,  but  that  all  the  tenants  and 
occupiers  had  paid  die  defendant  various  sums  as  and  for  a  com- 
position for  the  whole  year  from  Michaelmas  1840,  and  that  upon 
a  proper  apportionment  being  made  a  large  sum  would  be  found 
due  to  the  plaintiff'  in  respect  thereof,  prayed  an  account 
of  all  sums  received  *by  the  defendant  by  way  of  com-  [^210] 
position  as  before  mentioned,  that  it  might  be  declared 
that  the  plaintiff  as  such  representative  as  aforesaid  was  entitled 
to  a  proportion  of  such  composition  in  respect  of  the  time  which 
elapsed  between  Michaelmas,  1840,  and  Oldham's  death,  and 
that  such  proportion  might  be  paid  to  the  plainti£ 
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The  defendant  by  his  answer  admitted  that  soon  after  Michael- 
mas, 1841,  namely,  in  JNovember  of  that  j^ar,  he  received  from 
the  occupiers  within  the  parishes  Standon  and  Aythorpe  various 
sums  of  money  as  money  payments  or  compositions  in  respect  of 
the  tithes  and  titheable  matters  within  those  parishes,  and  the 
whole  of  the  rent  of  the  glebe  lands  which  had  accrued  due  from 
Michaelmas,  1840,  to  Michaelmas,  1841,  and  that  he  paid  over 
to  the  plaintiff  as  personal  representative  of  John  Oldham,  the 
proportion  of  the  rent  of  the  glebe  lands  which  had  accrued  from 
Michaelmas,  1840,  to  the  death  of  the  testator.  He  admitted 
that  he  had  refused  to  pay  to  the  plaintiff  the  proportions  of  the 
money  payments  and  compositions  which  he  received  from  the 
said  tithes  and  titheable  matters  and  which  had  accrued  during 
such  period  as  aforesaid,  and  that  he  still  refused  to  pay  such 
proportions  thereof  as  required  by  the  plaintiff,  for  the  reason 
thereinafter  stated.  He  admitted  that  the  tenants  and  occupiers 
of  the  lands  in  the  parishes  of  Standon  and  Aythorpe  had  paid 
to  him  various  sums  of  money  as  a  composition  or  satisfaction 
for  the  whole  year  from  Michaelmas,  1840,  to  Michaelmas,  1841, 
but  he  denied  that,  upon  a  proper  apportionment  being  made,  a 
large  sum  would  be  found  due  and  owing  to  the  plaintiff  in  re- 
spect thereof,  because  he  the  defendant  had  been  advised,  and 
submitted  to  the  judgment  of  the  Court,  that  he  was  only  ac- 
coimtable  to  the  plaintiff  as  such  representative  as  aforesaid  for 
such  portion  of  the  said  compositions  or  payments  as  the  value 
of  the  tithes  or  titheable  matters  in  the  said  rectories,  if  paid  in 

kind,  accruing  between  Michaelmas,  1840,  when  the  last 
[*211]    composition  was  *recei  ved  by  or  payable  to  John  Oldham^ 

and  the  period  of  the  death  of  John  Oldham  would  have 
amounted  to ;  and  not  rateably,  according  to  the  time  which  had 
elapsed  between  his  death  and  the  last  payment :  and  he  sub- 
mitted that,  in  consequence  of  the  period  of  the  year  at  which 
the  testator  died,  he  would  have  been  entitled  to  a  very  small 
amount  of  tithes  in  kind,  if  any,  between  Michaelmas,  1840,  and 
the  time  of  his  death  if  he  had  taken  the  same  in  kind;  and 
that  he  the  defendant  was  therefore  liable  to  pay  the  plaintiff  as 
such  representative  a  very  small,  if  any,  siun  of  money  as  a 
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satisfaction  in  respect  of  the  tithes  which  accrued  due  to  the  tes- 
tator between  Michaelmas,  1841,  and  his  death. 

The  defendant  further  stated  that  when  he  was  inducted  into 
the  rectories  he  was  dissatisfied  with  the  amount  of  the  compo- 
sition which  had  been  received  by  the  testator,  and  he  therefore 
employed  Mr.  Corfield,  a  surveyor  of  experience,  to  survey  the 
titheable  lands  within  the  rectories,  and  to  value  the  tithes  of 
such  lands ;  that  the  surveyor  did  this  before  the  harvest  of  1841, 
and  furnished  the  defendant  with  a  report  stating  the  amount 
which  he  considered  ought  yearly  to  be  paid  by  each  of  the  oc- 
cupiers of  such  lands  as  a  composition  in  lieu  of  tithes ;  that 
the  amounts  so  stated  varied  materially  from  the  amounts  which 
had  been  received  for  such  composition  by  the  testator ;  that  the 
defendant  did  not,  previously  to  Michaelmas  1841,  enter  into  any 
agreements  with  the  occupiers  for  the  payment  of  such  compo- 
sitions, but  that  in  the  month  of  August,  1841,  when  the  occupiers 
were  liable  to  set  out  the  tithes  in  kind,  he  wrote  to  each  of  them 
a  letter  requiring  them  to  pay  to  him,  as  a  compensation  or  sat- 
isfaction for  the  tithes  which  they  were  respectively  liable  to  set 
out  in  kind,  the  amount  or  very  near  the  amount  which  the  sur- 
veyor had  reported  to  him  ought  to  be  paid  by  such  occupiers 
respectively,  and  that  the  occupiers,  with  one  or  two  ex- 
ceptions, attended  at  the  tithe  audit  in  •November,  1841,  [^212] 
and  then  or  soon  afterwards  paid  the  sums  which  had 
been  so  required  of  them.  He  admitted  that  all  the  payments 
made  by.  the  tenants  atid  occupiers  of  the  said  lands  to  him  had 
been  made  for  the  whole  year  from  Michaelmas  1840  to  Mich- 
aelmas 1841;  that  no  fresh  agreement  had  been  entered  into 
between  the  tenants  and  occupiers  and  himself  previous  to 
Michaelmas,  1841 ;  and  that  all  sums  paid  to  him  'mare  received 
by  him  in  lieu  and  full  satisfaction  of  all  die  tithe  and  titheable 
matters  and  things  accruing  due  between  Michaelmas  1840  and 
Michaelmas  1841. 

Mr.  Simpkinaon  and  Mr.  THUoison  for  the  plaintiff  relied  en 
Paget  V.  Oee,{a)  Hawkins  v.  Kelly ^{p)  and  Aynesley  v.  Words' 


(a)  AmbL  198 ;  Bom'i  Jut  tit  DkitiMi. 


(6)  8  Ym  30a 
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worth^{a)  as  decisive  of  the  question  in  this  cause.  They  also 
referred  to  the  statutes  11  Geo.  2,  c.  19,  s.  16,(6)  and  4  Will. 
4,  c.  22.(c) 

[•213]  *Mr.  Malins  for  the  defendant. — The  defendant  did 
not  adopt  the  composition  of  the  fonner  rector,  nor  pre- 
viously to  Michaelmas,  1841,  did  he  enter  into  any  new  compo- 
sition. His  right  at  Michaelmas,  1841,  was  a  right  to  tithes  in 
kind,  and  the  right  to  tithes  in  kind  being  a  right  to  take  the 
fruits  of  the  land  and  not  a  money  payment,  neither  the  language 
of  the  statutes  nor  the  doctrine  of  Lord  Hardwicke  in  Paget  v. 
Oee  or  of  Lord  Eldon  in  Hawkins  v.  Kelly  is  applicable.    The 

(a)S  VeiL  &B.33I. 

(6)  Whereby  it  is  enacted  that  "  where  auy  tenant  for  life  shall  happen  to  die  be- 
fore or  on  the  day  on  which  any  rent  was  reserved  or  made  payable  upon  any  demise 
or  lease  of  any  lands,  tenements,  or  hereditaments,  which  determined  on  the  death  of 
soch  tenant  for  life,  the  executors  or  administrators  of  such  tenant  for  life  shall  and 
may,  in  an  action  on  the  case,  recover  of  and  from  such  under  tenant  or  undor  ten- 
ants of  such  lands,  tenements,  and  hereditaments,  if  such  tenant  for  life  die  on  the 
day  on  which  the  same  was  made  payable,  the  whole,  or  if  before  such  day,  then  a 
proportion  of  such  rent  according  to  the  time  such  tenant  for  life  lived  of  the  last 
y<ear,  or  quarter  of  a  year,  or  other  time  in  which  the  said  rent  was  growing  due  as 
aforesaid,  making  all  just  allowances,  or  a  proportionable  part  thereof  respectively." 

{e)  By  the  second  section  it  is  enacted,  that "  all  rents  service  reserved  on  any 
lease,  by  a  tenant  in  fee  or  for  any  life  interest,  or  by  any  lease  granted  under  any 
power,  (and  which  leases  shall  have  been  granted  after  the  passing  of  this  act,)  and 
all  rents  charge,  and  other  rents,  annuities,  pensions,  dividends,  moduses,  compositions, 
and  a.1  other  payments  of  every  description,  in  the  united  kingdom  of  Great  Britain 
and  Ireland,  made  payable  or  coming  due  at  fixed  periods  under  any  instrument  that 
shall  be  executed  after  the  passing  of  this  act,  or  (being  a  will  or  testamentary  instru- 
ment) that  shall  come  into  operation  after  the  passing  of  this  act,  shall  be  apportioned 
so  and  in  such  manner  that  on  the  death  of  any  perM>n  interested  in  any  such  rents, 
annuities,  pensioiis,  dividends,  moduses,  compositions,  or  other  payments  as  aforesaid, 
or  in  the  estate,  fund,  office,  or  benefice  from  or  in  respect  of  which  the  same  shaU 
be  issuing  or  derived,  or  on  the  determination  by  any  other  means  whatsoever  of  the 
interest  of  any  su6b  perMu,  he  or  die,  and  his  or  her  executors,  administratora,  or  as- 
signs, shall  be  entitled  to  a  proportion  of  such  rents,  annuities,  pensions,  dividends, 
moduses,  compositioiisy  and  other  payments  according  to  the  time  which  shall  have 
elapsed  from  the  commencement  or  last  period  of  payment  thereof  respectively,  (as 
the  case  may  be,)  including  the  day  of  the  death  of  such  person,  or  of  the  determi- 
nation of  his  or  her  interest,  all  just  allowances  and  deductions  in  req>ect  of  chaxges 
on  suoh  rents,  annnitiesi  penskms,  dhndeiids»  moduseif  conqioatknis,  and  other  pay- 
OMnts  bebg  made,"  4m. 
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case  of  Aynesley  v.  Wordsworth  was  decided  by  Sir  Thomas 
Plumer  on  the  express  ground  that  it  had  no  reference  to  tithes 
in  kind  throughout  the  year,  but  that  the  defendant  having 
adopted  the  contract  of  his  predecessor  for  an  uniform  money 
payment,  that  contract  was  still  in  force.  [The  Vice-Chancellor. — 
Sir  Thomas  Plumer  seerns  to  have  assumed  that  a  composition 
•for  tithes  was  not  within  the  statute.]  In  the  view  which  he 
took  of  the  case  it  was  not  perhaps  necessary  to  determine  that 
question.  He  however  states  that  to  be  his  opinion,  and  it  seems 
clear  that  a  composition  for  tithes  is  not  a  demise  or  lease  within 
the  statute.  The  legislature  appears  to  have  adopted  that  view; 
for  the  Stat.  6  ct  7  Will.  4,  c.  71,  s.  86,  expressly  enacts  that  the 
Stat.  4  Will.  4,  c.  22,  (enlarging  that  of  Geo.  2,)  shall  extend  to 
rent  charges  to  be  granted  in  lieu  of  tithes ;  an  enactment  which 
would  have  been  scarcely  necessary  had  a  composition 
for  tithes  been  *apportionable.  If  the  plaintiff  is  entitled  [•214] 
to  anything,  it  must  be  for  the  value  of  the  tithes  in  kind 
between  the  time  of  the  last  payment  of  the  composition  to  the 
late  rector  and  the  time  of  his  death :  Williams  v.  PowelL(a) 
Speaking  of  that  case  Sir  Thomas  Plumer  says  that  the  represen- 
tative clearly  could  not  be  entitled  to  a  participation  of  the  new 
composition  subsequent  to  the  death.  That  observation  applies 
strongly  to  the  present  case.    Ex  parte  Smyth.[h) 

Mr.  Simpkinson  in  reply. — Aynesley  v.  Wordsworth  establish- 
es that  time,  and  not  the  nature  of  the  produce  taken  during  the 
time,  is  to  be  the  measure  of  apportionment.  It  must  be  admit- 
ted that  according  to  modern  practice,  a  composition  for  tithes 
has  been  considered  as  not  within  the  statute  of  Geo.  2.  But 
that  opinion  rests  on  no  solid  foundation,  and  the  reai:ons  for  it 
no  where  appear.     Meeley  v.  Wehher^{c)  Talbot  v.  Salmon.{d) 

March  20th. — ^The  Vice-Chancellor. — The  plaintiff  in  this 
cause  sues  as  executor  of  the  late  rector  of  certain  parishes  in 
Essex,  who  is  admitted  to  have  died  on  the  31st  of  January, 
1841,  and  was  in  April  of  that  year  succeeded  in  the  livings  by 
the  defendant.    The  subject  of  litigation  is  the  payment  to  be 

(a)  10  East,  969.      [b)  1  Swaart.  337.      (e)  2  Eq.  Ca.  Abr.  704.   •  {d)  Ibid. 
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made  in  respect  of  the  tithe  from  Michaelmas  1840  to  the  late 
rector's  death.  It  is  not  made  a  question  whether  the  plaintiff  is 
entitled  to  recover  anything  in  this  respect  from  the  defendant, 
who  admits  that  the  plaintiff  is  entitled  to  recover  something. 
The  question  argued  hats  been  one  of  quantum^  bnt  also  cer- 
tainly one  of  principle.  The  form  and  manner  in  which  it  arises 
may  be  collected  from  these  passages  in  the  answer.  [His  Hon* 
our  here  read  the.  material  passages  of  the  answer  as  before 

stated.] 
[*215]        •The  defendant's  counsel  has  not,  as  I  understood  the 

argument,  questioned  the  soundness  of  the  decision  in 
Aynsley  v.  Wordsworth^  but  has  contended  that,  under  the  cir- 
cumstances stated  in  the  answer,  that  case  is  not,  and  the  care  of 
Williams  v.  Powell  is,  applicable  to  the  present :  the  plaintiff, 
on  the  other  hand,  asserting  that  the  principles  on  which  Ayns- 
ley y.  Wordsworth  was  decided  were  correct  and  applicable  to 
this  cause,  and,  if  so,  conclusive  in  his  favor ;  demanding  as  he 
does  a  share,  apportioned  according  to  time,  of  all  the  compo- 
sitions extending  over  the  period  from  Michaelmas,  1840,  to  Mich- 
aelmas, 1841 ,  which  have  been  received  by  the  defendant,  who 
insist  that  the  measure  of  apportionment  or  of  payment  to  the 
plaintiff  is  the  value  of  the  actual  tithes  in  kind  which  accrued 
between  Michaelmas,  1840,  and  the  late  rector's  death. 

The  plaintiff  admits  that  if  the  defendant  had  not  received 
anything  in  respect  of  any  tithe  anterior  to  that  event — ^had  not 
meddled  with  any  tithe  or  right  prior  to  the  commencement  of 
his  own  title,  he  would  not  have  been  liable  to  the  plaintiff  for 
anything ;  but  the  plaintiff  may  be  represented  as  insisting  that 
the  defendant  having  taken  upon  himself  to  deal  with  the  tithe 
from  Michaelmas,  1840,  to  the  late  testator's  death,  having  com- 
pounded and  received  a  pecuniary  composition  for  that  tithe,  has 
in  effect  so  far  undertaken  an  agency  for  the  plaintiff,  of  which 
the  plaintiff  is  entitled  to  make  an  adoption  and  claim  the  bene- 
fit. In  this,  whether  as  between  the  plaintiff  and  the  occupiers, 
the  statute  of  Geo.  2,  or  the  statute  4  &  6  Will.  4,  c;  22,  is  or 
might  have  been  applicable  to  the  case  or  not — whether  by  any 
means  or  to  any  extent  he  has  or  had  any  remedy  against  the 
occupier^or  not,  he  seems  to  me  well  founded.    The  occupiers 
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may  well  have  thought  themselves  bound  morally  to' pay  or  ren- 
der to  the  plaintiff  something  for  the  period  in  question — ^may 
well  have  thought  it  an  arguable  question,  at  least,  whether  le- 
gally or  equitably,  under  one  of  the  statutes  or  otherwise, 
there  were  not  compellable  *to  do  so,  and  may  be  reason-  [*216] 
ably  supposed  to  have  dealt  with  the  defendant  on  the 
footing  that  there  was  a  claim  for  tithe  or  composition  or  an  ap- 
portionment of  composition  in  respect  of  that  time,  which  was  a 
claim  deserving  attention  and  consideration  both  morally  and  in 
point  of  law  or  equity. 

.  It  is,  on  the  whole,  impossible  not  to  treat  that  claim  and  that 
period  as  material  ingredients  in  the  arrangement  and  composi- 
tion as  to  the  tithes  from  Michaelmas,  1840,  to  Michaelmas,  1841, 
which  the  defendant  made. 

It  is  impossible  to  say  whether  an  agreement  with  any  of  the 
occupiers  for  any  part  of  the  time  previous  to  Michaelmas,  1841, 
would  or  could  have  been  made  upon  the  principle  of  excluding 
the  time  previous  to  the  late  rector's  death. 

Now  the  arrangement  or  composition  thus  made  by  the  defend- 
ant in  or  after  August,  1841,  was  as  to  time  single  and  entire ; 
that  is,  there  was  not  any  severance  or  distinction  in  respect  of 
the  time  previous,  or  in  respect  of  the  time  subsequent  to  the 
31st  of  January,  in  that  year.  The  whole  demand  for  the  entire 
year,  from  Michaelmas  to  Michaselmas,  was  blended  and  fused 
together.  There  does  not  appear  to  have  been  any  valuation  or 
estimate  for  the  months  of  October,  November,  December,  and 
January,  or  any  part  of  that  period  distinctly,  either  as  to  tljp 
years  1840  and  1841,  or  either  of  them,  or  any  other  year  or  years ; 
nor  again,  does  Mr.  Corfield's  valuation  or  the  defendant's  arrange- 
ment proceeding  upon  it,  appear  to  have  been  made  with  any 
specfic  or  particular  reference  to  the  actual  proiluce  of  the  year 
commencing  at  Michaelmas,  1840,  or  any  part  of  it  The  val- 
uatiw  and  arrangement  seem^  to  have  been  of  a  general  nature, 
as.  right  communbus  annis;  intended  not  for  that  year  only  but 
for  a  continuance,  until  determined  or  varied  bysome  new  agree- 
ment or  arraiigement.  The  expression  in  the  answer  is 
"  the  amoimt  which  he  considered  ought  yearly  to  be  •paid  [HIT] 
by  each  of  the  occupiers.  ^    Now,  under  these  ciicum^ 
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stances,  treating  all  question  of  right  and  remedy,  as  well  as  of 
account,  between  the  plaintiff  and  the  occupiers,  as  precluded  by 
the  act  of  the  defendant,  which  the  plaintiff  has  exercised  his 
right  of  adopting,  what  tenable  ground  is  there  for  holding  that 
the  plaintiff  is  to  claim  nothing  but  the  actual  value  (to  be  as- 
certained in  such,  if  any,  manner  as  possible)  of  the  tithes  in 
kind  which  actually  accrued  between  Michaelmas,  1840,  and  his 
testator's  death  ?    To  come  to  that  conclusion  would,  I  appre- 
hend, be  to  say  what  I  do  not  understand  the  answer  as  asserting 
or  suggesting,  that  such  was  the  basis  of  the  agreement  and  ar- 
rangement between  the  defendant  and  the  occupiers.     Why  is 
that  to  be  said  ?     Again,  to  come  to  that  conclusion  would  in 
substance  be  to  decide,  both  that,  independently  of  the  two  stat- 
utes, the  late  rector's  composition  was  not  apportionable,  and  also 
that  neither  statute  extended  to  the  case  between  the  plaintiff  and 
the  occupiers  under,composition  with  the  late  rector.     But  I  am  not 
prepared  to  say  that  such  a  decision  would  be  clearly  right.    I 
am  aware  of  what  is  said  in  Aynsley  v.  Wordsworth  by  a  Judge 
to  whom  very  great  respect  is  most  justly  due  on  all  subjects — a 
Judge  particularly  well  versed  in  the  law  of  tithes.     I  am  aware 
of  the  expressions  used  by  Lord  Eldon  in  Hawkins  v.  Kelly,    I 
am  a\w%ire  that  a  general  impression  appears  to  have  existed  in 
accordance  with  the  dictum  of  Sir  T.  Plumer,  to  which  I  have 
just  referred.     I  am  aware  therefore  that,  to  say  the  least,  1  ought 
greatly  to  doubt,  notwithstanding  the  mischiefs  against  which 
the  statutes  were  directed,  the  case  of  Whitfield  v.  Pindar  (a), 
lind  that  of  Paget  v.  Gee  (especially  as  reported  by  Mr.  Swans- 
tonj{b) )  whether  the  plaintiff  would,  but  for  his  adoption  of  the  de- 
fendant's bargain,  have  been  entitled  to  recover  from  the 
[•218]    occupiers  under  composition  with  the  late  *rector  a  pro- 
portion of  the  composition,  calculated  according  to  time, 
from  Michaelmas,  1840,  to  31st  January,  1841.    But  I  may,  say 
upon  this  point  that  I  think  it  fairly  arguable.  .  The  lamguage 
of  the  15th  sectipn  of  the  stat;  11  Gso.  2,  c.  16,  dnd  of  the  1st  sec- 
tion of  the  Stat.  4  &  5  Will.  4,  c  22,  is  "  lands,  tenements,  or  here- 
ditaments."   The.  defendant's  counsel  does  not  deny  that  an 

(a)  3  Bro.  C.  C.  669|  cited  8  Vm.  311.  (t)  1  Swuwt  347,  a. 
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incorporeal  tenement  may  be  within  the  acts,  or  that  a  demise 
by  the  tenant  for  life  of  the  tithes  of  an  estate,  occupied  by  A. 
B. ,  to  C.  D. ,  would  be  within  it.  He  has  contended  however 
(whether  rightly  or  erroneously  I  need  not  and  I  do  not  say,)  that 
had  such  a  tenant  for  life,  instead  of  so  demising  the  tithes,  com- 
pounded for  them  with  A.  B.  by  way  of  annual  pecuniary  compo- 
sition, that  could  not  be  held  to  be  a  demise  or  lease  within  a 
true  construction  of  the  two  sections.  Is  this  question,  not  moot- 
ed by  the  occupiers,  to  be  now  mooted  between  the  plaintiff  and 
the  defendant,  to  the  possible  prejudice  of  the  former?  The  two 
statutes  do  not  nor  does  that  later  stat.  of  Will.  4,  to  which  the 
defendant's  counsel  referred  me,  recognise  any  principle  of  ap- 
portionment based  upon  the  difference  in  productiveness  of  dif- 
ferent seasons  of  the  year.  Time  alone  is  what  they  regard ; 
and  upon  the  whole  case,  whether  considered  with  or  without 
reference  to  those  statutes  or  either  of  them,  I  aih  of  opinion  that 
there  is  not  any  sound  or  safe  principle  or  criterion  of  apportion- 
ment here,  except  time ;  which  must,  I  think,  give  the  rule. 
The  plaintiff,  however,  admitting  that  it  would  be  to  his  disad- 
vantage to  take  the  mere  value  of  the  tithes  themselves,  which 
accrued  before  his  testator's  death,  could  not  have  claimed  more 
against  the  occupiers  than  a  proportion,  according  to  time,  of  the 
compositions  which  existed  in  the  late  rector's  time — if  so  much. 
The  rate  of  composition  to  which  they  have  agreed  with  the 
defendant  is  admitted  at  the  Bar  to  have  been  in  no  instance 
lower,  and  in  most,  if  not  all,  instances,  higher  than  the 
former.  But  I  am  of  opinion  that  justice  will  be  'satisfied  [*219]. 
by  restricting  the  plaintiff  to  a  participation,  according 
to  time,  in  a  rate  of  composition  equal  only  to  that  which  existed 
in  his  testator's  lifetime.  This,  however,  I  think,  ought  not  to 
make  any  difference  in  the  costs.  No,  such  point  has  been  in 
dispute.  The  defendant's  contention  has  been  merely  one  m 
which  according  to  my  judgment  he  entirely  fails,  and  he  must 
therefore  pay  the  costs  to  this  time. 

There  must  be  an  account  on  the  principle  that  I  have  stated^ 
and  I  reserve  subsequent  costs. 
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Waters  v.  Bailet. 

1843:  March  Tth. 

JL,  under  a  volantary  lettlenMnt,  of  which  it  did  not  appear  that  ifae  had  notice,  wa» 
entitled  to  certain  leaaeholdsy  held  for  lives,  for  the  term  of  her  life,  with  remainder 
to  B.  Under  a  snboequent  voluntary  settlement  she  took  a  life  interest  in  the  same 
leaseholds,  with  an  absolute  power  of  appofaitment  over  the  residue  of  the  leasehold 
interest  While  in  possession  of  the  property  she  took  a  renewed  lease  of  it,  and 
died,  having  appointed  all  her  interest  to  C.  \-^HM^  that  the  renewal  enured  to 
the  benefit  of  B. 

By  an  indenture  of  lease  of  the  20th  November,  1777,  a  cot- 
tage and  about  four  acres  of  land  were  demised  and  leased  to 
George  Godfrey  and  his  heirs  for  the  lives  of  Samuel  Evans, 
Samuel  Evans  his  son,  and  Elizabeth  Evans  his  daughter,  and 
the  longest  liver  of  them,  at  the  rent  therein  mentioned  \  and  by 
an  indenture  of  the  21st  May,  1783,  Samuel  Evans  the  father 
being  then  dead,  the  life  of  George  Brain  was  substituted ;  the 
property  being  demised  for  the  term  of  ninety-nine  years  expec- 
tant on  the  decease  of  Samuel  Evans,  the  son,  and  Elizabeth 
Evans,  and  determinable  on  the  decease  of  Geoi^e  Brain. 

These  leasehold  premises  were  on  the  2nd  March,  1791,  ves- 
ted  in  Thomsts  Waters,  who  had  some  time  in  or  about  the  year 
1780  married,  for  his  second  wife,  Elizabeth  Willis.  By  his  for* 
mer  wife  he  had  two  sons,  Francis  and  William,  the  plaintiff's 
in  this  cause. 

By  an  indenture  dated  the  2nd  March,  1791,  and  made  be* 
tween  Thonms  Waters  of  the  one  part,  and  the  plaintiff's  of  the 
other  part,  Thomas  Waters  in  consideration  of  the  natural  love 
and  affection  which  he  had  and  bore  unto  the  plaintiffs,  gave, 
granted,, and  assigned  unto  the  plaintiffs,  their  respec- 
[*220]  tive  executors,  administrators,  and  assigns  the  'pn^rty 
demised  by  the  before-mentioned  indentures,  with  the  ap- 
purtenances, and  all  benefit  and  advantage  of  renewal  thereof^ 
to  hold  the  same  unto  the  plaintiffs,  their  respective  executors, 
administrators,  and  assigns,  from  and  immediately  after  the  deaths 
of  the  said  Thomas  Waters  and  Elizabeth  Waters  his  wife, 
share  and  share  alike,  for  and  during  his  term  and  interest 
therein. 
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By  an  indenture  dated  the  20th  December,  1796,  and  made 
between  Thomas  Waters  and  Elizabeth  his  wife  of  the  one  part, 
and  Robert  Wilhs  and  Thomas  Fox  of  the  other  part,  reciting 
the  indentures  of  lease  of  1777  and  1783,  and  that  the  premises 
had  become  vested  in  Thomas  Waters  for  the  residue  of  the 
terms,  and  also  reciting  that,  the  property  having  been  purchased 
by  Thomas  Waters  with  the  money  which  he  received  on  his 
marriage  with  the  said  Elizabeth  his  wife,  he  had  proposed  and 
agreed,  in  order  to  make  some  provision  for  her,  to  settle  and  as- 
sure the  same  in  manner  thereinafter  expressed ;  it  was  witnes- 
sed that,  in  pursuance  of  the  said  agreement,  and  for  the  con- 
siderations thereinbefore  expressed,  and  for  the  nominal  consid- 
eration therein  mentioned,  the  said  Thomas  Waters  assigned 
the  said  premises  and  all  the  estate,  right,  title,  and  interest, 
term  or  terms  of  years  yet  to  come  and  unexpired,  property, 
claim  and  demand  whatsoevei  both  at  law  and  in  equity  of  him 
the  said  Thomas  Waters,  to  hold  the  same  unto  the  said  Robert 
Willis  and  Thomas  Fox,  their  heirs,  executors,  administrators, 
and  assigns,  for  all  the  residue  of  the  said  several  terms  of  years, 
determinable  as  aforesaid,  upon  the  trusts  thereinafter  mentioned, 
that  is  to  say,  in  trust  for  the  said  Thomas  Waters  for  so  many 
years  of  said  respective  terms  of  years  as  he  should  live,  and 
after  his  decease  in  trust  for  the  benefit  of  the  said  Elizabeth 
Waters  (his  wife)  and  her  assigns  during  so  many  years  of  the 
said  respective  terms  as  should  expire  in  her  lifetime,  provided 
she  should  so  long  remain  the  widow  of  the  said  Thomas  Wa- 
ters, in  full  compensation  and  bar  of  all  dower  and  thirds 
at  common  law  which  she  *might  claim  out  of  any  here-  [•221] 
ditaments  whereof  the  said  Thomas  Waters  was  or  might 
be  seised  for  any  estate  of  inheritance ;  and  from  and  immedi- 
ately after  the  decease  of  the  said  Elizabeth  Waters,  in  case  she 
should  be  then  unmarried  and  should  die  within  the  said  respec- 
tive terms  or  either  of  them,  then  upon  trust  for  such  person  and  , 
persons,  use  and  uses,  estate  and  estates,  and  subject  to  such 
provisoes,  limitations,  and  agreements  as  the  said  Elizabeth  Wa- 
ters, notwithstanding  her  then  present  coverture,  and  whether 
sole  or  covert,  should,  by  any  deed  or  deeds,  writing  or  writings. 
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to  be  executed  as  therein  mentioned  and  attested  by  two  or  more 
credible  witnesses,  or  by  her  last  will  and  testament  in  writing, 
or  any  codicil  or  codicils  in  writing  thereto,  or  by  any  writing 
purporting  to  be,  or  in  the  nature  of,  her  last  will  and  testament, 
or  codicil,  by  her  duly  executed  in  the  presence  of  and  attested 
by  the  like  number  of  witnesses,  give,  direct,  limit  or  appoint  the 
same ;  and  in  default  of  appointment,  upon  the  further  trusts 
therein  mentioned. 

Thomas  Waters  died  in  August,  1805,  possessed  of  the  lease- 
hold premises,  leaving  his  wife  and  the  plaintiffs  surviving  him, 
and  having,  by  his  will  dated  in  September  1803,  appointed  the 
plaintiffs  his  executors. 

Upon  the  death  of  Thomas  Waters,  Elizabeth  Waters,  the 
widow,  entered  into  possession  of  the  property;  and  in  1811, 
there  being  in  existence  only  one  of  the  lives  nominated  by  the 
indenture  of  1783,  namely,  that  of  George  Brain,  she,  in  consid- 
eration of  a  fine  of  £76,  obtained  from  the  reversioner  in  fee  a 
renewal  lease  of  the  premises,  which  accordingly,  by  an  inden- 
ture of  the  28th  September,  1811,  were  demised  to  her  and  her 
executors,  administrators,  and  assigns,  for  a  term  of  ninety-nine 
years  expectant  on  the  preceding  terms,  and  determinable  on 
the  decease  of  William  Willis. 

Elizabeth  Waters  died  in  March,  1825,  having  by  her 
[*222]  will  dated  the  2nd  November,  1824,  duly  executed  •accord- 
ing to  the  power  contained  in  the  indenture  of  the  20th 
December,  1796,  given  all  her  estate,  term,  and  interest  in  the 
premises  to  the  defendant  Elizabeth,  the  wife  of  the  other  defen- 
dant Charles  Bailey,  whom  she  also  appointed  her  executrix. 

On  the  death  of  Elizabeth  Waters,  the  plaintiffs  took  posses- 
sion of  the  property.  In  May,  1835,  George  Brain  died,  and  in 
1840,  the  remaining  cestui  que  vicy  Willis,  being  still  alive,  the 
defendants  brought  an  action  of  ejectment  against  the  plaintiffs 
to  recover  possession  of  the  premises.  These  proceedings  led  to 
the  present  suit  in  which  the  plaintiffs  submitted  that,  on  the 
death  of  George  Brain,  they  became  entitled  to  the  benefit  of  the 
renewed  lease  of  the  28th  December,  1811,  and  claimed  to  have 
the  same  assigned  to  them  on  payment  of  the  whole  or  such 
portion  of  the  fine  of  £75  as  the  court  might  direct 
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It  appeared  from  the  evidence  in  the  cause  that  the  will  of 
Elizabeth  Waters  was  drawn  up  and  written  by  the  plaintiff 
Francis  Waters ;  and  that,  though  he  knew  of  the  deed  of  the 
2nd  March  1791,  he  made  no  mention  of  it  to  her.  Whether 
she  had  notice  of  it  from  any  other  source  did  not  appear.  The 
deed  of  1791  was  produced  by  the  plaintiffs  at  a  meeting  of  the 
friends  of  Elizabeth  Waters  which  took  place  after  her  decease. 

Mr.  Wigram  and  Mr.  Piggott^  for  the  plaintiffs,  observed,  that, 
both  the  settlements  being  volimtary,  the  first  must  prevail ;  and 
that,  though  the  conduct  of  the  plaintiff  Francis  in  drawing  the 
will  of  Elizabeth  Waters  without  reminding  her  of  the  deed  of 
1791  might  be  wrong,  it  could  not  affect  his  equity.  The  re- 
newal by  the  tenant  for  Ufe  must  enure  for  the  benefit  of  those 
in  remainder  under  the  first  settlement :  Sanders  on  Uses,  vol. 
1,  p.  335.  The  deed  of  1796  contained  a  remarkable  recital ; 
but  looking  to  the  date  of  the  marriage,  and  the  situation  of  the 
parties,  the  truth  of  it  was  highly  improbable. 

*Mr.  Rtissell,  and  Mr.  Wood,  for  the  defendants.  [*223] 
Where  several  persons  hold  leasehold  property  by  a 
common  title,  and  are  cognisant  of  each  other's  rights,  there  if 
one  obtains  a  renewal  of  the  lease,  it  shall  enure  for  the  bene- 
fit of  all.  But  no  case  has  gone  the  length  of  deciding  that 
that  doctrine  applies  to  a  person  in  the  situation  of  this  widow. 
She  had  no  knowledge  of  any  tide  of  any  other  person,  but  on 
the  contrary  acted  under  an  instrument  which  gave  her  an  ab- 
solute power  over  the  property ;  the  tide  under  that  power  being 
acquiesced  in  by  the  plaintiffs,  one  of  whom  actually  penned 
the  instrument  of  appointment.  What  resemblance  has  such  a 
case  to  a  renewal  by  a  party  having  only  a  life  interest  ?  In 
Lee  V.  Lord  Venion,{a)  a  similar  attempt  was  made  to  carry  the 
general  principle  of  equity  in  these  cases  to  an  inordinate  length* 
There,  the  respondent  having  obtained  a  renewal  independently 
of  the  other  party,  an  attempt  was  made  to  fasten  a  trust  upon 
him;  but  it  failed  for  want  of  privity  between  the  parties. 
Lord  Thurhw,  who  argued  that  case,  said — "  Courts  of  equity 

(a)  6  Bro.  P.  C.  10,  ed.  TomL 
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will  not  declare  a  trust  where  from  the  nature  of  the  transaction 
there  does  not  exist  any.  But  the  claim  of  the  respondent  to  the 
lease  of  1775,  was  from  the  beginning  directly  adverse  to  and 
inconsistent  with  the  right  of  renewal  claimed  by  the  appellant 
The  respondent  never  acted  or  pretended  to  act  in  any  degree  of 
trust  for  the  appellant,  but  obtained  the  lease  in  question  profes- 
sedly as  a  stranger  to  the  applicant,  and  for  his  own  benefit."  It 
is  said  in  the  present  case  that  the  second  settlement  was  volun- 
tary. It  does  not  however  appear  that  the  testator  may  not  have 
died  seised  of  lands  of  which  the  wife  was  dowable.  Besides, 
neither  of  the  settlements  passed  the  freehold  lease  to  the  wife. 
[Tbe  Vice-Chancellor, — Might  not  the  deed  of  1791  operate  as 

a  covenant  to  stand  seised  ?] — The  defendants'  counsel 
[*224]    also  referred  to  Bacoris  *Abrtdffement,  Le(ises,{l!)  Nes- 

biit  V.  TVedennickj{a)  Owen  v.  Williams.{b) 

The  defendants'  counsel  declined,  in  answer  to  a  suggestion 
of  the  Court,  to  take  an  inquiry  as  to  the  circumstances  under 
which  the  deed  of  1791,  was  executed. 

The  Vice-Chancellor. — ^The  defendants  having  declined 
to  take  an  inquiry  as  to  the  deed  of  1791^  there  is  nothing  sub- 
stantial in  their  case.  I  must  assume  that  that  deed  was  fairly 
and  regularly  executed ;  it  is  a  deed  which,  though  voluntarily, 
settled  the  property  effectually  at  law,  and  therefore  in  equity, 
either  upon  Thomas  Waters  and  his  wife  for  their  lives  and  the 
life  of  the  survivor  of  them,  or  upon  Thomas  Waters  for  the 
lives  of  himself  and  his  wife  and  the  survivor  of  them,  and,  so 
subject,  upon  the  sons.  By  this  deed  an  interest  having  passed 
at  law,  and  no  power  of  revocation  having  been  reserved,  it 
could  not  be  defeated  by  a  subsequent  voluntary  instrument 

The  father  afterwards  executed  another  apparently  voluntary 
deed,  not  contended  to  be  otherwise  than  it  appears  to  be,  by 
which  he  settled  the  property  upon  himself  and  his  wife  for  their 
joint  lives  and  the  life  of  the  survivor  (which  if  not  done  by  the 
original  deed  he  had  a  right  to  do,)  declaring  the  settlement  on 

(«)lBaO.*B.99.  ,,  (ft)  AmliL*7a4. 
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the  wife  to  be  in  bar  of  her  dower,  and  going  on  to  create  other 
interests,  and  giving  a  power  to  the  wife  of  appointment  by  will. 
Now  it  is  contended  that,  as  this  deed  professed  to  give  her  an 
interest  or  a  power  essentially  independent  of  the  instrument  of 
1791,  the  renewal  is  to  be  considered  upon  principles  different 
from  those  usually  applied  in  such  cases.  If  I  were  so  to  decide, 
I  should  be  departing  from  general  rules.  As  far  as  the  interests 
under  the  deed  of  1791  were  concerned,  she  was  tenant 
for  Ufe  only,  and  being  so,  she  *used  the  means  given  [*226] 
her  by  that  position  and  obtained  a  renewal.  It  is  im- 
possible not  to  hold  that  she  obtained  that  renewal  m  trust  for 
those  who  were  entitled  tmder  the  deed  of  1791.[l]  Acquies- 
cence by  the  plaintiffs  in  the  claim  of  the  defendants  there  is  none, 
because  Mrs.  Waters  held  by  a  good  title,  which  the  plaintiffs 
could  not  dispute  until  her  death,  and,  after  that,  they  enjoyed 
by  their  own  title. 

[1]  That  equity  prohibiti  a  puiehase  fay  parties  |ilaeed  in  a  ntnatioii  of  tmat  and 
oonfidence,  with  respect  to  the  aaligect  of  the  purchase,  see  Holt  v.  Holt,  1  Chy. 
Cas.  190 ;  Cfreenlaw  ▼.  King,  5  Lon.  Jurist,  18 ;  Van  Epp9  ▼.  Van  Epp»,  9  Paige, 
5237 ;  Torrey  ▼.  The  Bank  of  Orkana,  9  Paige,  649  ;  Tanner  v.  Elu>ortky,  4  Bea- 
▼an,  487 ;  Oiddingo  v.  Oiddingo,  3  Russell,  34 ;  DiekenMon  and  Wife  y,  Codwioet 
1  Sand.  Cb.  R.  S96 ;  Riehardeon  o.  Jonee,  3  Gill  &  J.  163  ;  Haddix  ▼.  Haddix,  5 
Liu.  30:2 ;  Davis  r.  Simpoon,  1  Har.  &  John.  147 ;  The  State  v.  Reed,  4  Har.  Sl 
M*Hen.  6 ;  I^rsey  7.  Doraey,  3  Har.  Sl  John.  410  ;  Brachenhridge  v.  Holland,  3 
Blackf.  377  ;  Caee  ▼.  Abeel,  I  Paige,  399 ;  Deeator  ▼.  Le  Ray  de  Chanumt,  3 
Paige,  178;  Devoe  y.  Fanning,  2  John.  Ch.  256  ;  M*CUnahany.  Chambere,  I  Mon. 
44 ;  Ringgold  ▼.  Ringgold,  1  Har.  Sl  Gill,  11 ;  Van  Horn  v.  Fonda,  5  John.  Ch. 
409 ;  jBverlson  y.  Tappan,  5  John.  Ch.  514  ;  Hawley  y.  Cramer,  4  Cowen  R.  718 ; 
Howell  y.  Parker,  4  JohB.Ch.  118 ;  Ex  parte  Hughes,  6  Vesey,  617;  £ap  parte 
Jamee,  6  Vesey,  337 ;  Hall  y  Hallett,  I  Coz.  134 ;  Howell  y.  Raneom,  11  Paige, 
538 ;  Slade  y.  Van  Vechten,  11  Paige,  21 ;  Floyde  y.  Maeeie,  4  Bibb,  430  ;  OiUett 
▼.  Peppercome,  3  Beavan,  78. 

That  this  rule  of  equity  is  not  limited  in  its  application  to  a  particular  class  of  per* 
SODS,  such  as  trustees,  guardians,  or  sdiciton,  but  that  it  is  one  of  uniyenal  sppUca- 
tion,  affiMsting  all  penons  who  come  within  its  principle,  which  is,  that  no  party  can 
be  permitted  to  purchase  an  iutcrest,  where  he  had  a  duty  to  perform,  which  is  incon- 
sistent with  his  character  as  purchaser.  See  Oreenlaw  v.  King,  5  Lou.  Jurist,  »18 ; 
Van  Eppe  y.  Van  Eppe,  3  Paige  R.  337  ;  Torrey  y.  Bank  of  Orleans,  9  Paige, 
649 ;  Tanner  y.  Elwwthy,  4  Beayan,  489 ;  Oiddinge  y.  Oiddinge,  3  RusmU,  341 ; 
Diekinmn  and  Wife  y.  Codwiee,  I  Saad.  Ch.  R.  336;  OiUeU  y.  Peppercome^  3 
fiaayan,  7a 
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It  is  said  that  one  of  the  present  plaintiffs  wrote  her  wilL 
That  fact,  if  coupled  with  other  circumstances,  might  be  mate- 
rial ;  but  standing  alone,  as  it  does,  it  amounts  to  nothing* 

Tbb  deCbndantB,  not  asking  any  inquiry  as  to  the  deed  of  1791,  declare  that  tho 
renewed  lease  was  held  upon  the  trusts  of  the  deed  of  1791.  Order  an  injunction  to 
jtstrain  proceedings  at  law.  Let  the  plaintifis  pay  to  the  defendants  the  amount  of 
(he  fine  of  1811,  with  interest  at  JC4  per  centum  to  be  verified  by  affidavit  There- 
upon decree  an  assignment  of  the  renewed  lease  to  the  plaintiA,  the  deed  of  aasign- 
mMit  to  be  settled  by  the  Master  if  the  parties  difo. 


Tanner  v.  Tebbutt. 

1843 :  Match  7th. 

Testatrix  devised  an  estate  to  the  three  daugfaten  of  L.«  or  such  of  them  as  should 
be  living  at  her  decease,  and  the  issue  of  such  as  should  be  dead  leaving  issue,  and 
their  respective  heirs*  as  tenants  in  common ;  but  upon  the  express  condition  that 
tiie  said  daughten,  or  such  of  them  as  should  be  living  at  the  decease  of  the  tes- 
tatrix, or  their  issue,  should,  within  seven  yean  after  her  decease,  peisonally  ap« 
pear  before  her  executon,  and  deliver  to  them  a  testimonial  of  their  or  his  identity  ; 
and  in  default  thereof  the  estate  was  devised  over.  Upon  the  death  of  the  testa- 
trix, E.  was  the  party  entitled  under  the  devise  to  the  daugfaten  of  L.,  and  their 
issue.  E.,  however,  being  too  aged  and  infirm  to  appear  before  the  executon,  ono 
of  them  and  the  agent  of  the  other  attended  her  at  her  house,  and  received  £rom 
her  satisfactory  proofs  of  her  identity : — Held,  that  the  condition  annexed  to  tho 
devise  to  the  daughtera  of  L.  and  their  issue,  was  performed. 

Quare,  whether  it  was  or  was  not  a  condition  subsequent  7 

A  Testatrix  of  the  name  of  Linney,  by  her  will  dated  3rd 
March,  1840,  gave  and  devised  all  those  her  messuages  or  dwell- 
ing-houses, lands  and  hereditaments,  situate  in  a  certain  place 
called  Whittle  Field  in  Manchester,  uuto  the  three  daughters  of 
her  late  uncle  James  Linney,  deceased,  or  such  of  them 
[*226]  as  should  be  living  at  her  decease,  and  to  *the  issue  of 
such  of  them  as  should  be  then  dead  leaving  issue, 
equally,  share  and  share  alike,  as  tenants  in  common,  and  to 
their  several  and  respective  heirs,  executors,  administrators  and 
assigns,  such  issue  nevertheless  to  take  the  part  and  share  only 
which  his,  her,  or  their  parent  or  parents  would,  if  living,  have 
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been  entitled  to ;  yet  nevertheless  upon  the  express  condition 
that  the  said  daughters  of  her  said  late  uncle  James  Linney,  or 
such  of  them  as  should  be  living  at  her  decease,  or  their  issue, 
should,  within  seven  years  next  after  her  decease,  personally  ap- 
pear before  her  executors,  or  the  survivor  of  them,  his  executors 
or  .administrators,  and  deliver  to  them  or  him  a  testimonial  of 
their  or  his  identity;  and  in  default  thereof,  or  in  case  the  daugh- 
ters of  her  said  late  uncle  James  Linney  should  be  all  dead  at 
the  time  of  her  decease,  without  leaving  lawful  issue,  the  tes- 
tatrix gave  the  said  hereditaments  and  premises  unto  her  trustees, 
upon  trust  to  make  an  absolute  sale  thereof,  and  to  pay  the  money 
arising  by  such  sale  to  the  persons  therein  named.  And  the  tes- 
tatrix appointed  Robert  Tebbutt  and  William  Pass  executors  and 
trustees  of  her  will. 

The  testatrix  died  soon  after  the  date  of  the  will,  which  was 
duly  proved  by  the  executors. 

It  appeared  that  James  Linney,  the  uncle  of  the  testatrix,  had 
three  daughters,  two  of  whom  died  without  issue  in  the  Ufetime 
of  the  testatrix.  The  remaining  daughter  EUzabeth  was  living 
at  the  death  of  the  testatrix  in  obscure  lodgings  in  Speldhurst- 
street,  London.  She  was  very  aged  and  infirm,  and  from  the 
time  of  the  death  of  the  testatrix  imtil  her  own  death,  was  for 
the  most  part  confined  to  her  bed  from  illness,  and  quite  unable 
to  undertake  a  journey. 

One  of  the  executors,  Tebbutt,  lived  in  Manchester ;  the  other 
at  Altringham  in  Cheshire.  In  July,  1840,  the  solicitor  of  Eliz- 
abeth Linney,  having  collected  the  proper  proofs  of  her 
identity,  requested  the  executors  to  go  to  'London  at  her  [*227] 
expense,  for  the  purpose  of  seeing  her.  Pass  being  then 
unwell,  an  arrangement  was  made  by  the  executors  that  Tebbutt 
and  Shelmerdine,  a  partner  in  business  with  Pass  should  under- 
take the  business.  Tebbutt  and  Shelmerdine  accordingly  went 
to  London  in  August,  saw  and  conversed  with  Elizabeth  Linney, 
received  from  her  various  proofs  of  her  being  one  of  the  persons 
mentioned  in  the  will,  and  made  inquiries  of  various  persons  in 
her  presence  on  the  same  point,  and  received  satisfactory  an- 
swers. 
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In  October,  Elizabeth  Linney  died,  having  by  her  will  devised 
the  property  in  question  to  the  plaintiff  in  fee. 

The  bill  was  filed  against  Tebbutt  and  Pass,  and  the  parties 
entitled  under  the  will  adversely  to  the  plaintiff,  praying  that  it 
might  be  declared  that  the  plaintiff  in  right  of  Elizabeth  Linney 
was  entitled  to  the  fee-simple  of  the  property,  and  for  the  delivery 
up  of  the  title  deeds  and  an  accoimt  of  rents,  &c. 

The  cause  now  coming  on  for  hearing,  it  was  agreed  between 
the  parties  that  it  should  be  decided  by  the  Vice-Chancellarj 
without  sending  a  case  for  the  opinion  of  a  court  of  law.  The 
principal  question  was,  whether  what  had  passed  between  Eliza- 
beth Linney  and  the  executors  was  a  sufficient  compliance  with 
the  condition  required  by  the  will. 

Mr.  Simpkinsan,  and  Mr.  Smyihe,  for  the  plaintiff. — First, 
supposing  the  condition  not  to  have  been  performed,  we  submit 
that  it  was  a  condition  subsequent,  which  has  been  destroyed 
by  the  act  of  God.  The  estate  vests  absolutely  in  Elizabeth 
Linney  by  the  first  words  of  the  will,  and  cannot  be  devested  by 
a  subsequent  condition  which  is  incapable  of  taking  effect :  Co. 
Litt.  206,  a.,  Peyton  v.  Bury,{a)  Thomas  v.  Howell,{b) 
[•228]  Crraydon  v.  Hicks,{c)  Aislabie  v.  *jRice,(d)  Burcheti  v. 
Woolward,{e)  Cory  v.  Bertie,{f)  Secondly,  the  con- 
dition has  been  performed,  and  the  case  is  distinguishable  from 
Hawkes  v.  BaldtDin,{g)  Burgess  v.  Robinson^{k)  TtiUc  v.  Hovl- 
dUch.{i) 

Mr.  Prendergiist,  for  the  defendants,  the  trustees. 

Mr.  Wigrarn^  and  Mr.  G.  L,  Rtissell,  for  the  devisees  over. — 
One  party  is  as  much  an  object  of  the  testator's  bounty  as  the 
other ;  and  the  condition  should  be  construed  strictly :  Rowndell 
V.  Currer^{j )  Tulk  v.  HoiUditch.  The  cases  in  which  the  non- 
performance of  conditions  subsequent  has  been  held  not  to  affect 

(a)  9  P.  W.  636.         {b)  1  Salk.  170.         (c)  3  Atk.  16.         (d)  3  Madd.  256. 
(•)  Tom.  &R.  449.    (/)  9  Vern.  333.        (g)  9  Sim.  355.        (A)  3  Mer.  7. 
(0  1  Vm  4&  a948.    U)  3  Bro.  C.  C.  67. 
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the  devise,  are  quite  inapplicable  where  there  is  an  express  gift 
over  on  failure  of  the  performance  of  the  condition.  If  the  event 
happens  on  which  the  estate  is  to  go  over,  it  does  go  over :  Jarm. 
Wills,  vol.  1,  p.  809.  That  is  a  reasonable  and  natural  construc- 
tion. In  answer  to  the  ai^ument  that  the  condition  has  been 
performed,  it  may  be  submitted  that  the  word  "  personally"  is 
reciprocal,  and  applies  as  much  to  the  executors  as  the  claimant : 

and  if  so,  thecondition  has  not  been  performed. 

• 

The  Y ice-Chancellor. — ^I  am  of  opinion  that  this  condition 
has  been  performed,  and,  that  being  so,  it  is  unnecessary  to  give 
an  opinion  upon  the  other  point  in  th^  case.  The  testatrix  ap- 
pears to  have  intended  to  provide  for  relations,  with  the  fact  of 
whose  existence  she  was  not  accurately  acquainted.  In  order 
therefore  to  prevent  false  claims  from  being  made  upon  the  ex- 
cutors,  she  directs  that  the  pensons  to  whom  she  has  given  her 
estate  shall,  within  seven  years  next  after  her  decease, 
personally  *appear,  that  is,  as  I  apprehend  it,  appear  in  [*229] 
their  proper  persons,  before  her  executors,  and  deliver  to 
them  a  testimonial  of  their  identity.  Now,  if  I  am  right  in  con- 
sidering that  the  word  "  personally"  refers  only  to  those  persons 
who  are  previously  mentioned  in  the  will,  which  I  think  is  the 
proper  construction,  the  omission  of  the  repetition  of  that  word 
in  the  second  branch  of  the  sentence  in  which  it  occurs,  is  not 
immaterial 

Whether  the  executors  could  or  could  not  delegate  their  judg- 
ment of  the  validity  of  the  testimonial  it  is  not  necessary  to  de- 
cide. But  I  apprehend  that  the  act  of  appearance  was  an  act 
not  necessary  to  be  done  before  the  two  executors  in  their  own 
proper  persons :  it  might,  in  my  opinion,  according  to  the  true 
construction  of  the  will,  be  done  before  one  of  the  executors ;  es- 
pecially when  it  is  considered  how  many  circumstances  might 
have  arisen,  if  a  strictly  literal  construction  of  the  will  were 
adopted,  to  disappoint  the  intention  of  the  testatrix ;  for  instance, 
suppose  the  claim  had  been  made  by  the  issue  mentioned  in  the 
will,  and  the  issue  had  been  infants :  could  it  have  been  contend- 
ed that  this  Court  could  not  dispense  with  the  delivery  of  a  tes- 
timonial of  identity  by  the  infants  ? 
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It  appears  to  me  therefore  that  enough  has  been  done  in  this 
case  to  satisfy  the  language  of  the  will.  But  there  is  also  an- 
other  consideration.  The  executors  who  are  to  judge  of  the  per-  * 
formance  of  the  condition,  in  eflFect,  tell  the  devisee  how  the  act 
which  is  to  be  the  perfohnance  of  the  condition  shall  be  done ; 
and  she  does  it  accordingly.  Under  such  circumstances  is  it 
competent  to  the  executors  to  object  to  the  manner  in  which  the 
condition  has  been  performed  ? 

Declare  that  the  condition  has  been  performed. 


[•230]  *Sayer  v.  Wagstaff. 

1843:  Feb.  2lBt. 

An  allegation  of  an  Bflrignment  of  an  interest  in  the  nit  fipom  one  eo-plaintiff  to 
another,  who  ie  not  otherwise  a  proper  party,  must  be  proved  at  the  hearing. 

This  was  a  suit  to  set  aside,  amongst  other  deeds,  a  deed  by 
which  an  annuity  had  been  granted  on  the  20th  July,  1837, 
by  the  plaintiff  Francis  Hill  to  the  defendant  John  WagstaffJ 
and  secured  collaterally  upon  the  real  estates  of  HilL 

The  bill  stated  certain  indentures  of  the  1st  and  2nd  Jnly, 
1838,  whereby  the  plaintiff  Hill  conveyed  and  assigned  to  his 
co-plaintiff  James  Sayer  his  Veal  and  personal  estate,  upon  trusts 
for  the  benefit  of  the  creditors  who  should  execute  the  deeds, 
with  an  ultimate  trust  in  favor  of  himself.  At  the  hearing,  no 
evidence  was  given  of  the  execution  of  these  deeds,  nor  were 
they  produced.  It  was  objected  on  the  part  of  the  defendants^ 
that  there  was  a  misjoinder  of  plaintiffs,  inasmuch  as  it  was  not 
proved  that  Sayer  had  any  interest. 

The  counsel  for  the  plaintiffs  contended  that  the  allegation  by 
one  plaintiff  of  a  conveyance  to  the  other  was  sufficient^  and 
cited  Ryan  v.  Anderson.id) 

The  Yice-Chancellor  expressed  his  dissent  from  that  case, 

(a)  S  Madd.  174. 
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which  he  conceived  to  be  at  variance  with  Cholmondeley  v. 
Clinton.{a)  If  the  mere  allegation  of  the  plaintiffs  were  admit- 
ted as  sufficient  proof  of  an  assignment  by  one  to  the  other 
who  would  not  otherwise  be  properly  on  the  record,  the 
record  might  be  crowded  with  impoper  parties,  and  continual 
abatements  might  be  occasioned.  His  Honor  added,  however, 
that  he  would  not  dismiss  the  bill  for  such  a  slip,  if  the  evidence 
could  be  supplied. 

Mr.  Simpkinson,  Mr.  Moore,  Mr.  Rtissell,  Mr.  Parry,  and  Mr. 
Cameron,  appeared  for  the  different  parties. 


*Head  v.  Randall.  [^^l] 

1843 :  Feb.  I8th  and  25th. 

A  testator  gave  jCISO  to  A.  and  B.  at  their  respective  ages  of  twenty-one»  or  days  of 
marriage,  which  should  first  happen,  but  in  case  either  of  them  should  die  without 
issue  before  his  or  her  legacy  should  become  payable,  then  his  or  her  legacy  was 
to  be  paid  to  the  survivor  and  his  or  her  issue.  The  testator  then  gave  the  residue 
of  his  estate  unto  his  grand-daughtere  C.  and  D.,  equally  to  be  divided  between 
them,  and  if  but  one  of  them  should  attain  twenty -one,  then  the  residue  was  to  go 
to  the  survivor ;  and  he  declared  that  the  provision  thereby  made  for  C.  and  D 
should  not  be  subject  to  the  control  of  their  husbands,  but  should  be  vested  in  his 
executors,  in  trust,  for  the  benefit  of  C.  and  D.,  and  their  issue  respectively,  until 
they  should  attain  twenty-one,  being  unmarried,  or  if  married,  until  a  proper  and 
adequate  settlement  should  be  made  upon  them  and  their  issue  ;  but  in  case  they 
should  both  die  before  they  attained  twenty-one,  and  without  having  issue,  then  he 
gave  the  residue  over.  C.  and  D.  both  livod  to  attain  twenty -one  :—Held,  that 
although  the  word  issue  in  the  bequest  to  A.  and  B.  could  clearly  only  mean  chil- 
dren, yet  it  did  not  follow  of  necessity,  that  in  the  subsequent  bequest  to  C.  and 
D.  it  must  have  the  same  limited  construction  put  upon  it ;  but  that  it  included  all 
the  issue  of  C.  and  D.  living  at  their  respective  deaths  generally,  and  that  such 
ianie  took  per  capita  as  tenants  in  common.[l] 

Roger  Roberts  by  his  will,  dated  the  24th  July,  1789,  gave 
the  sum  of  £150  each  unto  his  two  grandchildren  Charles  Bur* 

(a)  4  Bligfa,  123. 

[1]  See  CariMT  v.  Bloodgood^t  Ex,  3  Sand.  Ch.  R.  999 ;   Pvnd  v.  B$rgh,  10 
Ch.  R.  140, 159. 
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TOWS  and  Ann  Burrows,  at  their  respective  ages  of  twenty-one 
years  or  days  of  marriage,  which  should  first  happen,  widi  in^ 
terest  for  the  same  at  the  rate  of  £4  per  cent  per  annum  from 
the  death  of  his  wife  until  the  day  of  payment  thereof,  respec- 
tively ;  but  in  case  either  of  his  said  two  grandchildren  should 
depart  this  life  without  issue  before  his  or  her  legisicy  should  be- 
come due  and  payable  according  to  that  his  will,  then  his  will 
and  mind  was  that  the  legacy  and  interest  of  him  or  her  so  dying 
should  go  and  be  paid  to  the  survivor  of  his  said  two  grand- 
children and  his  or  her  issue  lawfully  to  be  begotten.  And  all 
the  rest  and  residue  of  his  estate  and  effects,  and  the  dividends, 
interest,  and  produce  thereof  he  gave  and  bequeathed  unto  his 
two  grand-daughters  Elizabeth  Davis  and  Ann  Davis  when  and 
as  they  should  respectively  attain  their  ages  of  twenty-one  years, 
equaUy  to  be  divided  between  them ;  and  if  but  one  of  his  said 
two  grand-daughters  EUzabeth  and  Ann  Davis  should  attain  the 
age  of  twenty-one  years,  then  the  whole  residue  of  his  estate 
and  effects  should  go  and  be  paid  to  the  survivor  of  his  said 
two  grand-daughters ;  and  in  the  mean  time  and  until  his  said 
two  grand-daughters  should  attain  theirrespective  ages  of  twenty- 
one  years  he  directed  his  two  executors  thereinafter  named,  and 
the  survivor  of  them,  his  executors  and  administrators,  by  and 

out  of  the  interest  and  dividends  of  the  residue  of  his 
[*232]    said  'personal  estate,  to  pay  and  apply  the  sum  of  £20 

a  year  for  and  towards  each  of  their  maintenance  and 
education,  but  no  further  or  greater  yearly  sum  until  they  should 
respectively  attain  the  age  of  twenty-one  years.  And  his  will 
and  mind  further  was,  that  the  provision  thereby  made  by  him 
for  his  said  two  grand-daughters  Elizabeth  and  Aim  Davis  should 
not  be  subject  to  the  control,  debts  or  engagements  of  any  hus- 
band with  whom  they  might  respectively  intermarry,  but  should 
remain  and  continue  vested  in  his  said  two  executors,  and  the 
survivor  of  them,  his  executors  and  administrators,  in  trust  for 
the  benefit  of  his  said  two  grand-daughters  and  their  issue  re- 
spectively until  his  ssdd  two  grand-daughters  should  respectively 
attain  the  age  of  twenty-one  years,  being  unmarried,  or  if  mar- 
ried, until  a  proper  and  adequate  settlement  should  be  made 
upon  them  and  their  issue,  but  so  that  his  said  two  grand-daugh- 
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ers  in  the  meantime  should  receive  the  interest  or  dividends  of 
their  respective  shares  of  the  residue  ot  his  estate  and  effects 
notwithstanding  their  coverture,  and  without  the  intervention  or 
control  of  their  respective  husbands,  and  to  be  in  nowise  subject 
to  their  debts  or  engagements ;  but  in  case  both  his  said  grand- 
daughters Elizabeth  Davis  and  Ann  Davis  should  depart  this 
life  before  they  should  attain  their  respective  ages  of  twenty-one 
years  without  having  issue,  then  he  gave  the  whole  residue  of 
his  estate  and  effects  unto  [a  blank  occurred  in  this  part  of  his 
will ;]  and  he  thereby  appointed  his  wife,  and  his  neighbours  of 
the  artificial  stone  manufactory,  and  Thomas  Randall,  executrix 
and  executors  of  his  will. 

The  testator  at  his  death  left  his  two  grand-daughters  Eliza- 
beth and  Ann  Davis  surviving,  who  both  lived  to  attain  twenty- 
one.  The  former  married  WilUam  Head,  her  first  husband, 
before  she  attained  twenty-one.  After  his  death  she  married 
James  Randall.    No  settlement  was  made  on  either  marriage. 

In  the  year  1809,  a  suit  was  instituted  in  this  Ck>urt 
by  *Mr.  and  Mrs.  Randall  against  the  testator's  surviving  [*233] 
executor  and  Joseph  William  Southall  and  Ann  his 
wife  (formerly  Ann  Davis ;)  and  by  an  order  made  in  that  suit 
on  further  directions  by  Sir  Ji^hn  Leach,  dated  the  13th  day  of 
December,  1819,  the  Court  declared  that  Elizabeth  Randall  was 
entitled  for  her  life,  for  her  separate  use,  to  the  interest  of  the 
sum  of  £1300  Reduced  Annuities  therein  mentioned,  and  direc- 
ted such  residue  of  stock  to  be  carried  over  to  her  separate 
account :  and  it  was  ordered  that  the  interest  thereof,  when  so 
carried  over,  should  be  from  time  to  time  paid  to  her  during  her 
life,  for  her  separate  use,  and  the  Court  declared,  that  upon  her 
death  the  issue  of  the  said  Elizabeth  Randall  would  become  en- 
titled to  the  residue  of  the  said  £1300  Reduced  Annuities. 

Elizabeth  Randall  died  oa  the  28th  December,  1841,  leaving 
issue  by  her  first  marriage  two  children  and  four  grand-children, 
and  by  her  secmd  marriage  six  children  and  eleven  grand- 
children. 

The  bill  in  the  present  suit  was  filed  by  the  children  of  Mrs-Ran- 
dall  against  her  grand-children,  the  question  raised  in  the  suit 
being,  whether  the  plaintiffs  alone  as  the  children  of  Mrs.  Randalli 
or  the  plaintiffs  and  the  defendants  as  constituting  the  issue  of  Mrs. 
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Randall  living  at  the  time  of  her  decease,  were  entitled  to  the 
residue  of  the  £1300  Reduced  Annuities. 

Mr.  Spence  and  Mr.  Wood,  for  the  plaintiffs. — The  testator  in 
the  first  place  gives  the  sum  of  £150  to  each  of  his  two  grand- 
children Charles  Bm-rows  and  Ann  Burrows,  at  their  respective 
ages  of  twenty-one  years  or  days  of  marriage,  which  shall  first 
happen ;  but  he  directs  that,  in  case  either  of  his  said  two  grand- 
children shall  depart  this  life  without  issue  before  his  or  her  leg- 
acy shall  become  due  and  payable,  the  legacy  and  interest  of 

him  or  her  so  dying  shall  go  and  be  paid  to  the  survivor 
[*234]    of  his  said  two  *grand-children  and  his  or  her  issue. 

The  word  "  issue"  in  this  clause  is  clearly  used  in  the 
sense  of  children,  and  children  only,  and  from  the  circumstance 
of  the  legatees  being  both  minors  cannot  have  any  other  mean- 
ing applied  to  it.  The  construction  which  must  unavoidably  be 
given  to  the  word  "  issue,"  as  used  in  the  first  clause,  must  nec- 
essarily be  the  constniction  given  to  the  same  word  in  the  last 
clause.  The  direction  in  the  will  for  the  making  a  proper  and 
adequate  settlement  on  his  two  grand-daughters  Elizabeth  Davis 
and  Ann  Davis  and  their  issue,  would  be  fully  satisfied  by  giv- 
ing it  to  the  children :  Ridgeway  v.  Mun/cittrick.{a)  The 
grand-children  are  unequal  in  point  of  number,  and  'there  is 
no  method  pointed  out  for  determining  whether  they  are  to 
take  per  capita  or  per  stirpes.  If  the  bequest  be  confined  to 
children  this  difiiculty  will  not  arise.  The  only  possible  way  of 
understanding  the  decree  in  the  first  cause  is,  that  the  Court 
must  have  considered  that  Elizabeth  Randall  took  an  estate  for  life, 
and  that  there  was  to  be  a  settlement  on  her  and  her  issue ;  and 
if  a  settlement  were  now  to  be  made  it  would  be  made  to  the  pa- 
rent for  life,  with  remainder  to  the  issue  living  at  her  death. 
Stonor  V.  Curwen,{b)  Sibley  v.  Perry. {c) 

Mr.  Miller  and  Mr.  Adams,  for  the  defendants,  were  not  called 
upon  to  address  the  Court,  the  Vice-Chancellor  expressing  his 
opinion  to  be,  that  the  word  "  issue"  meant  all  the  issue  living  at 
the  death  of  Mrs.  Randall  generally,  and  that  they  took  per  cap- 

(«)  1  Dr.  &  W.  84.  (b)  5  Sim  S64.  (e)  7  Ves.  SOU. 
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t/aas  tenants  in  common,  but  stating  that  before  finally  disposing 
of  the  case  he  would  reconsider  it. 

■ 

Feb,  25th, — The  Vice-Chancellor. — ^The  question  in  this 
case  relates  only  to  the  share  of  Elizabeth  Davis  after- 
wards *Elizabeth  Randall,  now  deceased,  in  the  residue  [*235] 
of  tlie  testator's  estate.  That  she  was  not  absolutely  en- 
titled to  that  share,  but  was  tenant  for  life  of  it,  was  decided  by 
the  decree  of  Sir  John  Leach  in  1819,  and  all  the  parties  now 
before  me  agree  in  that  construction  of  the  will.  That  as  she 
had  children  and  grand-children  living  at  her  death,  some  class 
or  description  of  her  issue  became  then  entitled  to  the  fund  is 
also  agreed  by  all  parties,  and  appears  likewise  declared  by  Sir 
John  LecuMs  decree.  But  I  do  not  consider  Sir  John  Leach  as 
having  intended  to  decide  the  single  question  before  me,  which 
is,  what  class  or  description  of  her  issue  did  so  become  entitled. 
The  only  word  in  the  will  under  which  any  children  or  other  issue 
of  Elizabeth  Randall  can  claim  is  the  word  "  issue."  Before  1  can 
restrain  that  word  from  its  legal  and  proper  import  I  must  be 
satisfied  that  the  contents  of  the  will  demonstrate  the  testator  in- 
tended to  have  used  it  in  a  restricted  sense.  The  language  of  Lord 
Eldan^  applied  to  property  in  Church  v.  Mundj/,{a)  may  probably 
be  well  applied  to  persons  in  a  case  such  as  the  present.  I  accede 
entirely  to  the  doctrine  to  be  found  in  Sibley  v.  Perry  and  nu- 
merous other  cases  of  that  kind,  but  I  do  not  concur  in  the 
argument  which  seeks  to  apply  that  doctrine  to  the  will  in  this 
cause.  It  is  true  that  Charles  and  Ann  Burrows  or  Elizabeth 
and  Ann  Davis,  if  dying  minors,  could  not  so  die  leaving  any 
issue  but  children,  still  the  word  issue  stands  in  the  will  used 
with  perfect  correctness  according  to  the  testator's  intention  as  to 
Charles  and  Ann  Burrows,  and  also  when  it  is  used  for  the  last 
time  in  the  will.  And  it  cannot,  I  think,  be  inferred,  because  he 
accurately  and  properly  calls  the  children  of  minors,  whose  issue 
could  only  be  children,  "  issue,"  that  he  must,  therefore,  when 
using  the  same  word  with  reference  to  difierent  circumstances, 
be  supposed  to  mean  children  only.  A  testator,  who  in 
one  part  'of  his  will  makes  a  provision  for  the  next  or    [*236] 

(a)  15  Ve8.  396. 
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kin  of  an  illegitimate  person,  is  not  therefore,  when  in  another 
part  of  his  will  he  provides  for  the  next  of  kin  of  a  leg- 
itimate person,  to  be  held  to  mean  ctkly  issue  of  the  latter. 
Suppose  a  gift  to  the  issue  of  A.  B.  his  first  wife,  deceased,  whose 
only  issue  then  living  are  grandchildren,  is  it  to  be  said  that  if 
the  word  "  issue"  be  elsewhere  used  in  the  same  instrument  with 
reference  to  A.  B.  and  his  second  wife,  or  with  reference  to  other 
persons,  that  it  must  be  taken  therefore  to  be  so  used  exclusively 
of  children  1  Nor  do  I  find  any  argument  in  favour  of  the  plain- 
tiff's construction  in  what  the  testator  has  said  respecting  a  set- 
tlement ;  or  on  the  whole  any  sufficient  warrant  for  giving  the 
word  "  issue,"  as  used  with  reference  to  Elizabeft  Randall,  a 
construction  different  from  its  ordinary  and  proper  meaning. 
Circumstanced,  therefore,  as  this  case  at  present  is,  I  must  de- 
clare that  all  the  issue  of  Elizabeth  Randall,  living  at  her  death, 
became,  upon  that  event,  absolutely  entitled  to  the  fund  of  which 
she  was  decided  to  be  tenant  for  life,  and  I  think  not  as  joint  ten- 
ants, but  as  tenants  in  common  per  capita  equally.[l] 


[*237J  *Crossb  v.  Glennir 

1843:  Feb.  18th  and  SOth. 

A  teatatriz,  by  her  will,  deviied  oerlain  meaniagea  and  heredltamenta  unto  tnataaa 
and  their  hein,  to  the  om  of  the  troateea,  their  exeeuton  and  adminiatiatoia,  for 
the  term  of  ninety-nine  yean,  with  remainder  to  the  uoe  of  A.  for  life,  and  after 
her  decease  to  the  nee  of  B.  for  life,  and  after  his  decease  to  the  use  of  the  fiist 
and  every  other  son  of  his  body,  lawfully  begotten,  severally  and  successively,  ac- 
cording to  priority  of  birth,  and  of  the  heiis  male  of  the  body  and  respective  bodies 
of  snch  first  and  other  son  and  sons,  and  in  default  of  such  issae  to  the  use  of  C. 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  with  remainders  over. 
The  trusts  of  the  term  of  ninety-nine  years  were  declared  to  be  that  the  trustees 
should,  out  of  the  rents  and  profits  of  the  estates,  insure  the  messuages,  and  keep 
the  same  in  good  repair  during  the  respective  lives  of  the  several  tenants  for  life» 
and  should,  during  the  respective  minorities  of  each  and  every  perMu  thereby 

[1]  See  Slater  v.  DangerJUld  16  Law  J.  En.  Ch.  51 ;  WUlianu  v.  TeaU,  6  Hare, 
S39,  that  where,  upon  the  decease  of  the  testator's  '*  children,"  the  estate  was  given 
over ;  in  case  the  testator's  children  should  die  *'  without  leaving  issue  ;  and  in  like 
uses  of  the  word  **  issue"  must  be  read  **  child  or  children,"  although,  in  other  parts 
of  the  will,  it  might  be  necewary  to  read  the  word  *<  issue"  in  a  difiersnt 
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mofde  tenants  for  life  or  in  tail,  apply  the  swplae  or  reoidae  of  the  rents  and  profils 
for  and  towards  the  maintenance  and  education  of  the  tenants  for  life  or  in  tail» 
who  for  the  time  heing  shonld  be  entitled  in  possession  to  the  estates ;  and  in  case 
the  whole  of  the  surplus  of  the  said  rents  and  profits  should  not,  during  the  mi- 
nority of  any  snch  tenant  for  life,  or  in  tail  as  aforesaid,  be  applied  for  his  or  her 
maintendfte  and  education,  then  the  surplus  thereof  was  from  time  to  time  to  be 
laid  oat  on  real  or  government  securities,  at  interest,  in  the  names  of  the  trttstees» 
upon  trust  for  such  person  or  persons  from  time  to  time  as  for  the  time  being  should 
under  the  limitations  of  the  will  be  entitled  in  possession  to  the  said  estates :  and 
if  any  penon  who  might  become  bntitled  in  possession  or  remainder  to  an  estate 
ta3  in  the  estates  under  any  of  the  said  limitations  should  die  under  twenty-one, 
without  issue  inheritable  to  snch  ostate-tail,  then  so  often  as  any  such  event  should 
happen  within  the  period  of  time  in  which  executory  devises  were  allowed  by  law 
to  take  place,  the  absolute  interest  in  the  monies  so  directed  to  be  laid  out  and  in- 
vested was  to  be  considered  as  not  having  vested  in  such  penon,  but  the  same  was 
to  go  vver  to  the  text  taker : — Held,  that  the  first  tenant  for  life  in  possession  of 
the  estates  was  not  absolutely  entitled  to  the  accumulations  of  the  rents  and  profits 
whidi  had  accrued  during  his  minorityt  but  was  only  tenant  for  life  of  such  ae- 
cumnlations. 

Sophia  Delroux,  by  her  will,  dated  the  30th  October,  1824, 
devised  all  her  messuages,  lands,  and  real  estate  whatsoever  and 
wheresoever,  unto  Jeffries  Spranger,  Esq.,  and  Robert  James, 
suj^eon,  and  to  their  heirs,  to  the  use  of  them  the  said  Jeffries 
Spranger  and  Robert  James,  their  executors  and  administrators 
for  the  term  of  ninety-nine  years;  and  from  and  after  the 
expiration  or  other  sooner  determination  of  the  said  term  of 
ninety-nine  years,  and  in  the  mean  time  subject  thereto  and 
to  the  trusts  thereof,  to  the  use  of  her  sister  Elizabeth  Barret, 
nnce  deceased,  during  her  life,  with  remainder  to  the  use 
of  Thomas  Francis  Crosse  and  his  assigns  during  his  life, 
with  remainder  to  the  use  of  the  said  J.  Spranger  and  Robert 
James  and  their  heirs  during  the  life  of  the  said  T  F.  Crosse, 
upon  the  trusts  thereinafter  mentioned,  with  remainder  to 
the  use  of  the  fibrst  and  every  other  son  of  the  body  of  the 
said  T.  F.  Crosse,  lawfully  begotten,  severally  and  successively, 
according  to  the  order  of  their  birth,  and  of  the  heirs  male  of 
the  body  and  respective  bodies  of  such  first  and  other  son 
and  sons,  the  elder  of  sons  and  the  heirs  male  of  *his  [*238] 
body  being  always  preferred  to,  and  to  take  before  the 
3rounger  of  such  sons  and  the  heirs  male  of  his  body ;  and  in 
de&tilt  of  such  issue,  to  the  use  of  Aretas  Young  Crosse,  the 
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second  son,  then  living,  of  the  testatrix's  great  niece,  Marianne 
Crosse,  and  his  assigns,  during  his  life,  with  remainder  to  the 
use  of  the  said  J.  Spranger  and  Robert  James,  and  their  heirs, 
during  the  natural  life  of  the  said  A.  Y.  Crosse,  upon  the  trusts 
nevertheless  thereinafter  mentioned,  with  remainder  fb  the  use 
of  the  first  and  every  other  son  of  the  body  of  the  said  A.  Y. 
Crosse,  lawfully  begotten,  severally  and  successively,  according 
to  the  order  of  their  birth,  and  of  the  heirs  male  of  the  body  and 
respective  bodies  of  such  first  and  other  sons,  the  elder  of  such 
sons  and  the  heirs  male  of  his  body  being  always  preferred  to 
and  to  take  before  the  younger  of  such  sons  and  the  heirs  of  his 
body  ;  and  in  default  of  such  issue,  to  the  use  of  all  and  every 
the  other  son  and  sons  of  the  said  testatrix's  said  great  niece, 
Marianne  Crosse,  lawfully  begotten,  severally  and  successively, 
according  to  the  order  of  their  birth,  and  of  the  several  and  re- 
spective heirs  male  of  the  body  and  bodies  of  such  son  and  sons, 
the  elder  of  such  sons  and  the  heirs  male  of  his  body  being  al- 
ways preferred  to,  and  to  take  before  the  younger  of  such  sons 
and  the  heirs  male  of  his  body,  with  divers  remainders  over, 
and  with  an  ultimate  remainder  to  the  use  of  the  said  J.  Spranger, 
his  heirs  and  assigns  for  ever.  And  the  testatrix  thereby  de- 
clared that  the  several  uses  and  estates  so  limited  to  the  said  J. 
Spranger  and  Robert  James,  and  their  heirs,  during  the  respec- 
tive natural  lives  of  the  said  T.  F.  Crosse,  A.  Y.  Crosse,  Mariarme 
Elizabeth  Crosse,  and  Elizabeth  Sophia  Gordon,  to  whom  life 
interests  in  the  said  estates  were  given  by  her  will,  were  so  limit- 
ed to  them  the  said  J.  Spranger  and  Robert  James  and  their  heirs 
upon  trust  to  support  and  preserve  the  contingent  uses  and  es- 
tates thereby  limited.     The  term  of  ninety-nine   years  was 

declared  to  be  limited  upon  trust  that  the  said  parties 
[*239]    *should  by,  with,  and  out  of  the  rents  and  profits  of  the 

said  messuages  and  other  hereditaments  insure  the  mes- 
suages and  buildings  thereby  devised,  or  at  any  time  or  times 
thereafter  to  be  erected  and  built  upon  any  of  the  lands  thereby 
devised,  and  keep  the  same  insured  from  loss  or  damage  by  fire 
in  such  sum  or  sums  of  money  as  he  or  they  might  think  pro- 
per, and  also  from  time  to  time  keep  the  same  in  good  suid  ten- 
antable  repair  during  the  respective  live^  of  the  several  persons 
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who  were  thereby  made  tenants  for  life,  and  during  the  minori- 
ties of  the  several  persons  thereby  made  tenants  in  tail ;  and 
upon  this  further  trust  that  they  the  said  J.  Spranger  and  Robert 
James,  and  the  survivor  of  them,  and  the  executors  and  adminis- 
trators of  such  survivor,  should,  during  the  respective  minorities 
of  each  and  every  person  thereby  made  tenants  for  life  or  in  tail, 
apply  the  surplus  or  residue  of  the  rents  and  profits  for  and 
towards  the  maintenance  and  education  of  the  tenants  for  life  or 
in  tail  who  for  the  time  being  should  be  entitled  in  possession  to 
the  said  mdfesuages  or  other  hereditaments,  or  pay  and  apply  so 
much  of  the  surplus  or  residue  of  the  said  rents  and  profits  for 
the  purposes  aforesaid  as  they  the  said  J.  Spranger  and  Robert 
James,  or  the  survivor  of  them,  or  the  executors  or  administra- 
tors of  such  survivor,  should  in  their  or  his  discretion  think  fit 
and  deem  reasonable  ;  and  she  thereby  declared  that  the  said  J. 
Spranger  and  Robert  James,  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  should  have  full 
power  and  authority  at  their  or  his  own  absolute  will  and  pleasure 
to  apply  the  said  surplus  of  the  said  rents  and  profits  for  main- 
tenance and  education  as  aforesaid,  and  without  any  reference 
to  or  any  authority  from  any  Court  of  equity,  and  without  any 
regard  to  the  ability  of  the  father  of  any  such  minors  or  tenant 
for  life  or  in  tail  to  maintain  and  educate  him  or  her ;  and  she 
thereby  declared  that,  in  case  the  whole  of  the  said 
surplus  of  the  said  rents  and  •profits  should  not,  during    [*240] 
the  minority  of  any  such  tenant  for  life  or  in  tail  as  afore- 
said, be  applied  for  his  or  her  maintenance  and  education,  then 
the  surplus  thereof  should  from  time  to  time  be  laid  out,  when 
the  same  should  amount  to  a  competent  sum,  on  real  or  govern- 
ment securities  at  interest  in  the  names  or  name  of  the  said  J. 
Spranger  and  Robert  James,  or  the  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  who  should  be  posses- 
sed thereof,  upon  trust  for  such  person  or  psrsons  from  time  to 
time  as  for  the  time  being  should,  under  the  limitations  of  her 
will,  be  entitled  in  possession  to  the  said  messuages  and  other 
hei^ditmaments  thereby  devised ;  nevertheless,  she  thereby  de- 
clared that  if  any  person  who  might  become  entitled  in  posses- 
sion or  in  remainder  to  an  estate  tail  in  the  said  messuages  and 
Vol.  II.  29 
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Other  other  hereditaments  under  any  of  the  said  limitations 
should  die  under  the  age  of  twenty-one  years  without  leaving 
issue  inheritable  to  such  estate  tail,  then  and  so  often  as  any 
such  event  should  happen  within  the  period  of  time  in  which 
executory  devises  are  allowed  by  law  to  take  place,  the  absolute 
interest  in  the  monies  so  directed  to  be  laid  out  and  invested  as 
aforesaid  should  be  considered  as  not  having  vested  in  such 
person,  but  the  same  should  go  over  to  the  next  taker  of  the  said 
messuages  and  other  hereditaments  under  and  according  to  the 
said  limitations,  and  subject  also  to  that  proviso. 

The  will  contained  a  power  for  the  respective  tenants  for  life 
when  in  possession,  and  for  the  trustees  during  the  minority  of 
the  tenants  for  life,  to  grant  leases  for  twenty-one  years  at  rack- 
rent,  and  also  to  grant  building  leases.  The  will  also  gave  the 
trustees  a  power  of  sale  and  exchange,  with  the  consent  of  the 
persons  in  possession  for  the  time  being. 

The  testatrix  died  shortly  after  the  date  of  her  will ;  and  after 
her  decease,  her  trustees  received  the  rents  and  profits  of  the 
estates,  out  of  which  they  paid  the  insurance  of  the 
[*241]  'houses  and  buildings,  and  maintained  and  educated 
the  plaintiff,  who  was  then  an  infant ;  and  they  invest- 
ed the  surplus  of  such  rents  to  accumulate. 

Jeffries  Spranger  died  on  the  20th  April,  1840,  and  his  co- 
trustee Robert  James  died  in  February,  1841,  having  made  his 
will  and  appointed  the  defendants  John  Glennie  and  Thomas 
Thompson  and  one  Richard  Sawny  his  executors  ;  the  two  former 
of  whom  alone  proved  the  will. 

Elizabeth  Bennett,  the  testatrix's  sister,  died  in  July,  1829. 

Marianne  Crosse,  the  great  niece  of  the  testatrix,  had  two  sons 
born  after  the  date  and  execution  of  the  testatrix's  will,  viz.  the 
defendants  Aretas  George  Crosse  and  Arthur  Charles  Crosse. 

Thomas  Francis  Crosse  attained  his  age  of  twenty-one  years 
on  the  12th  Febniary,  1840,  and,  as  the  first  tenant  for  life  in 
possession  of  the  estates  devised  by  the  will  of  the  testatrix,  he, 
on  the  3^  St  February,  1841,  filed  his  bill  against  the  defendants 
John  Glennie  and  Thompson,  as  the  devisees  and  executors  of 
Robert  James  the  surviving  trustee  under  the  will  of  the  said 
testatrix,  and  against  the  defendant  Aretas  George  Crosse,  as  the 
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next  tenant  for  life  in  remainder,  and  the  defendant  Arthur 
Charles  Crosse  as  the  first  tenant  in  tail  in  remainder  expectant 
on  t'he  estates  for  life  of  the  plaintiff  and  of  the  defendant  Aretas 
George  Crosse.  The  object  of  the  bill  was  to  obtain  a  declara- 
tion that  the  plaintiff,  as  the  first  tenant  for  life,  was  entitled  to 
have  transferred  and  paid  to  him  the  trust  fund  and  accumula- 
tions, and  the  interest,  dividends,  and  produce  thereof  arisen  from 
the  surplus  rents  and  profits  of  the  said  estates  during  the  minor- 
ity of  the  plaintiff,  and  a  transfer  thereof.  But,  in  case  the  Court 
should  be  of  opinion  that  the  plaintiff  was  only  entitled  to  a  life 
interest  in  the  trust  fimds  and  accumulations,  then  payment  of 
the  interest  of  such  accumulations,  and  to  have  the  capital  of 
such  accumulations  secured  for  the  benefit  of  the  plaintiff  and 
the  other  parties. 

*The  plaintiff  entered  into  evidence  to  prove  the  state  [•242] 
of  his  family. 

Mr.  Cooper  and  Mr.  Metcalfe^  for  the  plaintiff. — The  testatrix 
contemplated  that  there  might  be  accumulations  during  successive 
minorities,  and  therefore  gave  the  accumulations  to  the  person 
for  the  time  being  in  possession.  The  only  event  which  the  tes- 
tatrix intended  to  provide  against  was  that  of  any  person  dying 
under  twenty-one.  If  it  rested  upon  the  first  limitation  there 
could  not  be  any  doubt  but  that  a  person  who  attained  majority 
would  be  entitled  to  the  accumulations  made  during  his  minor- 
ity. 

Mr.  Spence  and  Mr.  Bajcon^  for  the  tenant  for  life  in  remainder 
and  the  first  tenant  in  tail. — ^The  accumulations  go  in  the  sama 
line  and  are  to  be  enjoyed  in  the  same  manner  as  the  estate  To 
support  the  argument  for  the  plaintiff,  there  must  be  as  many 
different  funds  arising  from  accumulations  as  there  are  tenants 
for  life.  The  testatrix  has  endeavored  to  prevent  a  tenant  in 
tail  who  should  die  without  issue  inheritable  from  becoming  en- 
titled, and  has  endeavored  to  steer  clear  of  the  case  of  Lord  Southr 
ampton  v.  Tke  Marquis  of  BertfordJtfl) 
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Mr.  S/iodwell,  for  the  trustees. 

Mr.  CoopeTj  in  reply. — The  case  would  clearly  have  been 
within  the  principle  of  the  case  of  Lord  Southampton  v.  Tlie 
Marquis  of  Hertford,  but  for  the  words  introduced  into  the  pro- 
viso. The  object  of  the  testatrix  is  manifest  She  intended  that 
no  person  should  take  the  funds  under  the  age  of  twenty-one, 
but  whether  tenant  for  life  or  in  tail  does  not  appear.  The  pro- 
viso extends  only  to  the  case  of  tenant  in  tail  dying  under  twenty- 
one  ;  tenant  for  life  is  omitted  by  accident.  The  first  clause  un- 
doubtedly gives  the  accumulations  to  the  tenant  for  the 
[•243]  time  being/in  possession,  whether  tenant  for  life  or  in 
tail.  If  it  had  rested  at  the  words  "  hereby  devised, "  no 
doubt  could  have  existed. 

Feb.  25th. — The  Vice-Chancellor. — The  question  which 
has  been  argued  before  me  in  this  cause  is  upon  the  construction 
of  the  will  of  the  testatrix  as  to  the  trusts  of  the  term  of  ninety- 
nine  years  created  by  it.  YlThatever  the  construction  ought  to  be, 
it  has  not  been  contended  that  those  trusts  are  either  wholly  or 
partially  void,  and  I  have  therefore  assumed  their  validity  with- 
out examining  closely  the  value  of  the  diflierences  between  this 
case  and  those  of  Lord  Southampton  and  Sir  Charles  Ibhetson. 
The  point  to  be  upon  this  footing  decided  is,  whether  the  first 
tenant  for  life,  having  attained  majority,  is  entitled  absolutely  or 
only  for  life  to  the  benefit  of  the  funds  composed  of  the  savings 
fo  the  rents  during  his  minority. 

Having  read  and  considered  the  will,  I  am  of  opinion  he  is 
pot  entitled  absolutely.  Some  argument  at  least  in  favor  of  this 
construction  may  be  derivable  from  the  terms  of  the  first  of  the 
two  clauses  relating  to  the  subject.  The  words,  however,  "  in 
possession  or  in  remainder,"  which  occur  in  the  second  clause, 
the  circimistances  that  it  relates  only  to  the  case  of  a  tenant  in 
tail  and  not  to  a  tenant  for  life,  and  the  concluding  expressions 
of  the  clause,  are,  when  taken  in  connection  with  the  rest  of  tho 
two  clauses,  such  as  to  lead,  in  my  judgment,  to  the  interpreta- 
tion I  have  stated,  namely,  that  the  first  tenant  for  life  in  posses- 
sion of  the  real  estate  is  tenant  for  life  of  the  fund  composed  of 
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the  savings  in  question :  and  this  was  my  view  of  the  matter  at 
the  conclusion  of  the  argument,  though  my  original  impression, 
formed,  however,  whilst  I  supposed  the  tenor  of  the  two  clauses 
to  be  in  some  respects  otherwise  than  it  is,  had  been  different. 

I  think  the  costs  of  all  parties  should  be  paid  out  of  the  corpus 
of  the  accumulations. 


•Wilton  v.  Jones.  [*244] 

1843 :  Feb.  23d. 

Qu.  whether  the  30th  of  the  Orders  of  August,  1841,  applies  to  the  case  of  a  bill  of 
forecloBore  of  freeholds  devised  in  trust  for  sule. 

William  Jones,  being  seised  in  fee  of  a  freehold  estate,  mort- 
gaged it  for  a  term  of  years  to  a  person  who  assigned  the  mort- 
gage to  Sarah  Madden,  who  married  the  plaintiff.  Upon  the 
death  of  Sarah,  the  plaintiff  took  o.ut  letters  of  administration  of 
her  effects. 

Jones  by  his  will  devised  all  his  real  estate  to  his  sons  Freder- 
ick and  Henry  and  their  heirs,  upon  trust  to  sell  the  same  at  their 
discretion,  with  power  to  give  discharges  for  the  purchase-money, 
and,  after  payment  of  the  testator's  debts,  to  divide  the  proceeds 
of  the  sale  amongst  all  his  children,  naming  them,  including 
Frederick  and  Henry. 

The  bill  was  filed  by  the  plaintiff  against  Frederick  and  Hen- 
ry Jones  as  trustees  under  the  will,  without  making  the  other 
children  parties  to  the  suit,  praying  a  foreclosure. 

Henry  Jones  never  acted  in  the  trust,  and  by  his  anSwer  dis- 
claimed all  interest  in  the  matter  of  the  suit. 

On  the  cause  coming  on  for  hearing,  the  plaintiff's  counsel  did 
not  appear,  but  his  solicitor  pressed  for  a  decree. 

Mr.  Crawford  appeared  for  the  defendant  Henry  Jones. 

TheVice-Chancellor  questioned  the  propriety  of  the  frame  of 
the  suit  with  regard  to  the  parties ;  observing  that,  although  ex- 
ecutors would  be  sufficient  parties  to  a  suit  for  foreclosing  chattel 
leaseholds,  yet  to  a  bill  for  foreclosing  freeholds  held  in  trust,  the 
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cestuis  que  tnistent  as  well  as  the  trustees  had  hitherto  been  con- 
sidered necessary  parties.[l]  His  Honor  said,  that  if  the  30th  of 
the  Orders  of  August,  1841,  appUed  to  this  case,  the  decree  would 

be  binding  on  the  cestuis  qtie  trustent ;  but  he  would  give 
[*245]    no  opinion  whether  *that  Order  extended  to  such  a  case 

as  this.  If  the  plaintiff  chose  to  take  such  a  decree  as 
he  could  abide  by,  he  might  do  so. 

Decree  of  foreclosure  niai;  the  defendant  Henry  Jones  to  be  allowed  his  costs 
as  between  party  and  party ;  such  costs  to  be  paid  by  the  plaintiff  and  added  to  the 
plaintiff's  debt 


CONINGHAM  V.  PlUNKETT. 

1843 :  March  18th. 

A  pel  son  who  was  entitled  to  certain  stock  standing  in  the  names  of  two  trustcesi 

gave  instructions  to  his  attorney  to  prepare  a  settlement  of  it  for  the  benefit  of  A. 

B.  and  C,  and  to  procure  from  the  trustees  a  transfer  for  the  purposes  of  settle- 

[1]  See  Story's  Equity  PI.  s.  193  ;  Weatherhy  v.  St.  Gioyt,  2  Hare,  64;  Baker 
T.  HaruDOod,  1  Hare,  327  ;  Holland  y.  Baker,  3  Hare,  69  ;  Gore  v.  Stackpole,  I 
Dow  P.  C  18,  31 ;  Barckley  v.  Lord  Reay,  3  Hare,  306 ;  Yatee  t.  Hambley,  2 
Atk.  238 ;  Williamson  v.  Field,  ii  Saud.  Ch.  R.  563.  In  Anderson  v.  Siother,  2 
Collyer,  209,  was  a  case  where  the  mortgagee  conveyed  the  equity  of  redemption  to 
trustees  in  settlement  for  his  daughter  on  her  marriage,  out  of  which  she  was  to  re- 
ceive an  annuity,  and  the  trustees  were  to  raise  out  of  the  same  a  sum  of  money  for 
the  children  of  the  marriage,  it  was  held  that  the  daughter  and  her  children  were 
necessary  parties  to  a  suit  for  the  foreclosure  of  the  mortgage. 

In  Caverly  v  Phelps,  6  Mad-  229,  the  equity  of  redemption  had  been  conveyed 
to  trustees  to  sell  and  divide  the  surplus  among  persons  specified,  aud  the  receipt  of 
the  trustees  was  tf>  discharge  the  purchasers.  It  was  held  that  the  cestuis  que  trust 
were  necessary  parties  to  a  bill  brought  to  foreclose  the  mortgage. 

It  is  not  enough  to  constitute  an  exception  to  this  general  rule,  that  the  cestuis 
que  trust  must  be  made  parties  ;  that  the  trustees,  who  are  parties,  may  be  clothed 
with  the  legal  estate  as  well  as  the  ultimate  romauider,  or  that  the  cestuis  que  trust 
are  infants  and  quasi  wards  of  the  court,  see  Williamson  v.  Field,  2  Sand.  Ch.  R. 
563.  Sandford,  Assistant  V.  C.  in  the  case  last  cited,  said,  **  the  only  established  ex- 
ception, is  in  cases  of  remote  limitations  of  the  equity  of  redemption ;  in  which,  on 
account  of  the  impossibility  of  bringing  parties  not  in  esse  or  not  ascertained,  but 
who  ultimately  may  become  entitled,  it  is  held  sufficient  to  bring  beforo  the  court 
the  persons  in  esse  who  have  the  first  estate  of  inheritance,  together  with  the  penoni 
having  all  the  precedent  estates  and  prior  int«rMts." 
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ment.  The  settlement  was  prepared,  and  a  power  of  attorney  for  the  transfer 
of  the  stock  executed  by  both  the  trustees,  but  the  intended  settler  died  without 
having  seen  the  settlement,  and  before  the  stock  was  actually  transferred : — Held, 
that  no  trust  of  the  stock  was  constituted  for  A.,  B.  and  G. 

Colonel  Frederick  Evelyn  being  possessed  of,  amongst 
other  property,  the  sum  of  iCSOOO  New  iC3^  per  cent.  Annuities, 
by  his  will  dated  the  17th  April,  1834,  gave  and  bequeathed  all 
his  money?  securities  for  money,  stock  in  the  public  funds  and 
all  other  his  personal  estate,  which  he  might  be  possessed  of  at 
the  lime  of  his  decease,  unto  his  sister  Elizabeth  Evelyn,  spin- 
ster, her  executors,  administrators  and  assigns,  absolutely ;  and 
he  thereby  appointed  her  sole  executrix  of  his  will. 

By  a  codicil,  dated  the  3rd  January,  1836,  the  testator  gave 
and  bequeathed  to  his  sister,  the  said  Elizabeth  Evelyn,  all  stock 
in  the  English  funds  that  he  might  possess  at  his  decease,  for 
her  life,  and  for  her  children ;  and  iu  the  event  of  her  not  having 
children,  the  testator  bequeathed  the  same  to  the  children  and 
their  descendants  of  his  aunt  Ellen  Maria  Coningham. 

By  a  subsequent  codicil  the  testator  appointed  the  plaintiff 
John  Coningham  an  executor  of  his  will. 

On  Sunday  the  30th  April,  1837,  Mr.  White,  a  solicitor,  re- 
ceived  a  message  from  Colonel  Evel3ni  to  the  effect  that  he,  Col- 
onel E.,  wished  to  see  him  on  the  subject  of  his  pecuniary  affairs. 
Mr.  White  accordingly  called  at  the  Colonel  Evelyn's  lodgings 
in  Maddox-street,  Hanover-square,  in  the  forenoon  of  that 
day,  and  found  him  sitting  *upon  a  sofa  apparently  in  [*246] 
an  ill  though  not  an  alarming  state  of  health.  After 
some  conversation  of  a  general  nature,  the  Colonel  told  White 
that  he  wished  to  make  some  alteration  respecting  the  disposal 
of  the  £5000  New  £3^  per  cent.  Annuities,  and  he  expressed  a 
strong  desire  to  secuie  that  stock  to  his  only  sister  the  before 
named  Elizabeth  Evelyn ;  having,  as  he  said,  an  income  suf- 
ficient for  his  wants  without  it.  After  some  further  conversa- 
tion to  the  same  effect,  Mr.  White  took  down  Colonel  Evelyn's 
instructions  in  writing.  Having  done  so,  he  read  them  over  to 
the  Colonel,  who  expressed  his  approbation  of  them,  and  in- 
structed him  to  carry  them  into  execution  with  as  little  delay  as 
possible. 
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The  instructions  were  as  follows  : — Maddox-street,  Sunday, 
30th  April,  1837.  Mr.  White  to  obtain  power  of  attorney  from 
Samuel  D.  Broughton  and  R.  E.  Broughton,  Esqs.,  Colonel  Eve- 
lyn's trustees,  to  transfer  £5000  New  £3^  per  cents,  belonging 
to  him  as  follows : — £2000  into  the  name  of  Miss  E.  Evelyn,  of 
York-terrace,  Regent's-park,  Colonel  Eveljm's  sister,  for  her  own 
use,  and  £3000  in  the  names  of  the  said  R.  E.  Broughton  and 
Ellen  Maria  Coningham,  ♦widow,  of  Upper  Grower-street ;  to 
prepare  a  settlement  of  the  latter  sum,  on  trust  to  pay  dividends 
to  Miss  Evelyn  for  life,  then  the  principal  to  her  children  equal- 
ly ;  in  default  of  children,  £1600  to  John  Coningham,  £760 
to  E.  M.  Coningham,  £760  to  Ehzabeth  Coningham. 

In  consequence  of  a  caution  given  to  Mr.  While  by  Mrs.  Con- 
ingham, who  was  present  at  the  interview,  not  to  do  anything 
which  might  lead  Colonel  Evelyn  to  think  he  was  in  immediate 
danger,  Mr.  White  did  not  obtain  from  the  testator  his  signature 
to  these  instructions. 

Colonel  Evelyn  having  several  times,  at  the  interview,  ex- 
pressed a  wish  that  the  business  should  be  completed  as  soon 
as  possible.  White  on  the  following  day  ordered  Messrs. 
[*247]  Drummonds  to  procure  a  power  of  attorney  for  the  *exe- 
tion  of  the  trustees.  On  the  4th  of  May,  the  power  was 
executed  by  the  trustees,  and  on  the  following  day  placed  in  the 
hands  of  bankers ;  and  in  the  mean  time  a  deed  of  settlement 
was  prepared  in  accordance  with  the  instructions.  The  Colonel, 
however,  never  saw  the  deed  nor  any  draft  of  it ;  and  on  the  7th 
May  he  died.  On  the  9th  May,  Robert  Druminond,  one  of  the 
attomies  named  in  the  power,  transfered  £2000  stock,  part  of  the 
£6000  New  £3^  per  cent  Annuities,  from  the  names  of  the  trus- 
tees into  that  of  Elizabeth  Evelyn,  and  the  residue,  namely 
£3000  stock,  into  the  names  of  R.  E.  Broughtcm  and  Ellen  M. 
Coningham. 

After  Colonel  Evelyn's  death,  Elizabeth  Eveljm  married  Ran- 
dall E.  Plunkett,  on  which  occasion  a  settlemeot  was  made  of 
her  interest  in  the  £6000  stock,  subject  to  any  question  in  equity 
as  to  her  right  therein. 

The  cause  now  came  on  for  hearing  for  further  directions, 
upon  the  facts  before  stated,  which  were  duly  found  by  the  Mas- 
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ter ;  and  the  question  was,'whether  under  the  circumstances  a 
trust  was  constituted  of  the  £5000  stock  in  favor  of  Mrs.  Piun- 
kett  and  the  other  parties  named  in  the  instructions. 

Mr.  Teed  and  Mr.  Dickenstm^  for  the  plaintiff. 

Mr.  Swanston  and  Mr.  Calvert^  for  the  defendant  Mrs.  Plun- 
kett. — The  instructions  were  communicated  to  the  trustees,  and 
all  that  they  and  Colonel  Evelyn  could  do  to  effect  a  transfer 
was  done.  Nothing  remained  to  carry  the  transaction  into  effect 
but  the  mechanical  form  of  the  execution  of  the  trust.  Where 
the  matter  rests  in  agreement,  this  Court  will  not  interfere  to 
carry  a  voluntary  trust  into  execution  ;  and  in  the  case  of  an  as- 
signment of  a  debt,  though  the  agreement  is  in  the  form  of  an 
assignment,  yet  if  it  be  voluntary  the  Court  will  not  carry  it  into 
execution.  But  it  is  otherwise  where  notice  has  been 
*given  to  the  trustees,  and  nothing  further  can  be  done  [*248] 
by  the  owner  of  the  equitable  interest:  M^Fcdden  v. 
JenkynSj{a)  Wheailey  v.  Purr,{b)  Benbow  v.  Townsend^c) 

Mr.  Cooper,  Mr.  Elderton,  Mr.  Kijiglake,  Mr.  WUcock^  Mr. 
Campbell,  and  Mr.  Glasse,  appeared  for  other  paurties. 

The  Yice-Chancbllor. — I  do  not  dispute  the  doctrine  con- 
tained in  the  authorities  which  have  been  cited.  The  question 
however  in  this  case  is,  whether  every  thing  that  was  necessary 
to  be  done  to  complete  the  transfer  took  place  in  the  liletime  of  Col- 
onel Evelvn.  It  is  clearthat  he  intended  that  thisstock  should  be 
settied,  or,  in  other  words,  that  it  should  not  be  transferred  with- 
out a  settlement ;  and  steps  were  taken  for  that  purpose.  What 
was  done,  however,  was  merely  preparatory.  Colcmel  Evelyn 
did  nothing  which  he  could  not  have  countermanded.  Had  be 
lived  he  might  have  revoked  the  instructions ;  his  death  effect- 
ually did  so. 

Dbcebb  that  the  fimd  in  qmttioii  be  tnaafeired  to  the  peiwmal  lepreientatiTee  of 
the  teetator. 

(•)ini0ri^l53;  lBHe,45&       (ft)  1  Komi,  193.        (e)  1  MyL  at  K.  50a 

Vol.  n.  90 
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[•249]  •Pickering  v.  The  Bibhop  op  Ely. 

1843 :  March  I8tb,  20th,  Slst,  S5th,  Aprfl  7th. 

By  a  prant  or  patent,  dated  in  1801,  the  then  Bithop  of  Ely  having,  as  the  grant 
stated,  *'  confidence  in  the  probity,  fidelity,  care,  and  industry  of  P ,"  granted  to 
P.,  who  was  a  solicitor,  "  the  office  of  receiver  of  all  issues,  profits,  sum  and 
sums  of  money,  arising  and  isBuing*'  from  the  possessioDs  of  the  see,  to  hold  to  P. 
by  himself  or  his  sufficient  deputy  or  deputies,  to  be  approved  of  by  the  bishop  and 
his  successors,  for  his  life.    The  office  of  receiver  was  an  ancient  office,  and  had 
•been  exercised  before  the  restraining  statute  of  1  Eliz.  c.  19.    P.  held  the  offica 
under  three  successive  bishops,  during  the  whole  of  which  time  he  not  only  re- 
ceived the  rents,  but  negotiated  the  renewal  of  leases,  and  prepared  the  leases  of 
the  see,  and  likewise  attended  all  searches  for  records  in  the  bisbop*s  muniment 
room,  of  which  he  kept  a  key ;  for  the  performance  of  which  acts  he  received  feet 
and  emoluments.    It  appeared  also  that  his  predecessor  in  office,  who  had  held  the 
office  since  1785,  had  done  the  same.    Upon  the  accession  of  A.  to  the  bishopric 
in  li!^6,  he  refused  to  admit  P.'s  claim  of  right  to  perform  these  last-mentioned 
acti ;  upon  which  P.  filed  his  bill  ^[ainst  ihe  bishop,  praying  a  declaration  of  the 
rights  in  question  in  his  iavor,  that  he  might  be  quieted  in  the  possession  of  the 
office,  and  that  the  bishop  might  be  restramed  by  injunction  from  ofastmcting  the 
plaintiff  In  the  exercise  of  such  rights,  and  from  doing  acts  in  contravention  of 
them  i^^Held,  first,  that  the  plaintiff's  claims  were  not  of  such  a  nature  as  to  in- 
duce this  Court  to  interfere  to  protect  them,  without  being  well  satisfied  (which  the 
Court  was  not)  that  his  legal  remedy  was  insufficient  to  do  him  complete  justice ; 
and,  secondly,  that  the  relief  sought  bemg  analogous  to  the  specific  performance 
of  an  agftament,  the  bill  must  fall,  on  the  ground  of  want  of  mutuality  ;  the  na- 
ture of  the  duties  and  services  asserted  by  the  plaintiff  being  such  as  to  preclude 
the  possibility  of  a  decroe  in  this  Court  igainst  him,  compelling  their  specific  per- 
formance. . 

Discussion  of  the  rules  of  evidence  relating  to  declantioos  m  writing  by  deceased 
penons,  made  in  the  ordinary  ooune  of  burinen. 

FwVi  the  year  1785  to  the  year  1801,  George  Andree,  a  solid- 
tOTi  was  xeoeiyer-general  of  the  revenues  of  the  see  of  Ely. 
Upon  his  death  in  February,  1801,  the  plaintifT  Edward  Row- 
land Pickering,  who  had  been  a  clerk  of  Andree,  and  who  was 
executor  of  his  will,  succeeded  him,  not  only  in  his  business  of 
solicitor,  but  also  as  receiver.  The  receivership  was  granted  to 
him  by  a  patent  or  grant,  dated  the  26th  February,  1801,  under 
the  episcopal  seal  of  the  bishop  of  Ely,  (who  at  that  time  was 
the  Right  Rev.  Dr.  James  Yorke,)  and  was  in  the  following 
terms: — 
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"  To  all  the  faithful  in  Christ,  to  whom  these  presents  shall 
come,  James,  by  divine  permission,  Lord  Bishop  of  Ely,  sendetli 
everlasting  health  in  the  Lord :  Know  ye,  that  we  the  said  bishop 
having  confidence  in  the  probity,  fidelity,  care  and  industry 
of  Edward  Rowland  Pickering,  of  Staple  Inn,  London,  gentle- 
man, have  given  and  granted,  and  by  these  presents,  for  ourselves 
and  our  successors,  do  give  and  grant  unto  the  said  Edward 
Rowland  Pickering,  the  office  of  receiver  of  all  issues,  profits, 
sum  and  sums  of  money  arising  and  issuing  from  all 
our  manors,  lordships,  *castles,  lands,  tenements,  here-    [*250] 
ditaments  and  possessions  whatsoever,  within  the  king- 
dom of  Great  Britain,  to  the  bishoprick  of  Ely  belonging  or 
appertaining,  and  him  the  said  Edward  Rowland  Pickering,  re* 
ceiver  for  us  and  our  successors  aforesaid,  of  all  and  singular 
issues,  profits,  revenues,  sum  and  sums  of  money  growing,  arising 
and  happening  from  time  to  time  from  all  our  manors,  lordships, 
castles,  lands,  tenements,  rents,  hereditaments  and  possessions 
whatsoever,  with  their  appurtenances,  to  whose  hands  soever 
they  or  any  of  them  shall  happen  to  come,  we  have  made,  or- 
dained and  constituted  by  these  presents,  to  hold,  exercise  and 
enjoy  the  said  office  to  the  said  Edward  Rowland  Pickering,  by 
himself  or  by  his  sufficient  deputy  or  deputies,  to  be  approved  of 
by  us  and  our  successors,  for  the  term  of  the  natural  life  of  the 
said  Edward  Rowland  Pickering  ;  and  moreover,  know  ye,  that 
we  the  said  bishop,  for  the  exercise  and  execution  of  the  office 
aforesaid,  have  given  and  granted,  and  by  these  presents,  for  our* 
selves  and  our  successors,  do  give  and  grant  unto  the  said 
Edward  Rowland  Pickering,  one  annuity  or  yearly  fee  of  £10, 
of  lawful  money  of  Great  Britain,  issuing  out  of  and  from  all 
and  singular  our  lordships,  manors,  lands  and  tenements,  with 
(heir  appurtenances,  in  the  county  of  Cambridge,  to  have,  hold 
and  receive  the  said  annuity  or  yearly  fee  to  the  said  Edward 
Rowland  Pickering,  and  his  assigns,  for  the  term  of  his  natural 
life,  as  well  by  the  hands  of  us  and  our  successors,  as  by  his 
own  proper  hands,  or  of  our  bailiffs,  farmers,  tenants,  or  other 
occupiers  of  our  said  lordships,  manors,  and  other  the  premises, 
or  any  part  thereof  for  the  time  being,  payable  yearly  and  every 
year  at  the  feasts  of  Saint  Michael,  die  Archangel,  and  the  an- 
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nimciation  of  the  Blessed  Virgin  Mary,  by  even  and  equal 
portions,  together  with  convenient  diet  for  himself  and  two  of 
his  servants,  and  sufficient  forage  for  his  horses  for  the  time  of 
his  exercising  the  office  aforesaid,  at  the  costs  and 
[*261]  charges  of  us  and  our  *successors,  to  be  annually  provi- 
ded, or  a  reasonable  compensation  for  the  same.  ^ 

The  instrument  then  gave  power  of  distress  to  the  plaintiff 
over  the  manors  of  the  see  of  Ely,  situate  within  the  Isle  of 
Ely,  and  the  county  of  Cambridge,  to  secure  punctual  payment 
of  the  annuity. 

This  grant  was  subsequently  confirmed  by  the  dean  and  chap- 
ter of  Ely,  and  enrolled  together  with  the  deed  of  confirmation 
in  the  Exchequer. 

Under  this  patent  the  plaintiff  acted  as  receiver  during  the 
episcopacy  of  Bishop  Yorke,  and  his  successors.  Bishop  Dampier 
and  Bishop  Sparke  ;  and  while  he  so  acted  not  only  received  the 
rents,  but  transacted  the  business  of  the  see  relating  to  the  nego- 
tiation for  the  renewal  of  leases,  the  preparing  of  leases,  and 
other  business  of  a  like  nature,  more  psuticularly  mentioned  id 
the  bill ;  and  he  received  emoluments  in  respect  of  such  busi- 
ness. Upon  the  death  of  Bishop  Sparke,  which  took  place  in 
April,  1836,  the  defendant.  Dr.  Allen,  was  appointed  Bishop 
of  Ely.  Soon  after  his  confirmation  in  the  bishopric,  he  ex- 
pressed his  determination  that  the  business  relating  to  the 
renewal  of  the  leases  of  the  see,  and  preparing  such  leases, 
should  in  future  be  transacted  by  his  secretary ;  pardy  that  the 
emolument  of  the  secretary  might  be  thereby  increased,  and 
partly  that  the  business  might  be  in  the  hands  of  a  person  who 
was  in  his  confidence.  This  arrangement  the  plaintiff  alleged 
that  the  defendant  had  no  right  to  make ;  insisting  that  he  was 
entitled  by  virtue  of  his  office  to  the  emoluments  which  the 
bishop  claimed  for  his  secretary :  and  accordingly  in  November, 
1826,  after  a  long  correspondence  between  the  parties,  the  pres- 
ent bill  was  filed. 

The  bill  alleged,  that  the  said  office  of  receiver  is  an  ancient 
office,  and  has  been  anciently  and  usually  granted  for  hfe ;  and 
the  annuity  and  fee,  and  the  profits  and  privileges  by  the  said 
grant  expressed  to  be  granted  to  the  plaintiff  are  respectively 
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the  annuity  and  fee,  profits  and  *privi  leges  ancient-  [*262] 
ly  granted  with  and  annexed  to  the  said  office.  That 
the  said  office  of  receiver  is  also  a  necessary  and  a  useful  office, 
and  there  are  and  have  anciently  been  divers  duties  and  ser- 
vices to  be  performed  and  discharged  by  the  person  who,  for  the 
time  being,  has  held  the  same.  *That  one  of  the  duties  and  ser- 
vices incident  to  the  said  office,  and  which  has  been  performed 
by  the  person  for  the  time  being  holding  the  said  office,  has  been 
the  receiving  of  the  annual  and  other  rents  reserved  upon  leases 
granted  by  the  bishop  of  Ely  of  lands  and  hereditaments  to  said 
see  belonging,  and  also  the  receiving  of  quit-rents,  rent-charges, 
tenths,  pensions,  redeemed  land-tax,  and  of  the  fines  paid  upon 
or  for  the  grant  or  renewal  of  any  lease  made  by  the  bishops  of 
Ely  of  any  of  the  lands  and  hereditaments  aforesaid,  and  the 
receiving  of  all  other  issues  and  profits  arising  from  or  being 
part  of  the  possessions  of  the  see  of  Ely.  That  one  of  the  per- 
quisites belonging  to  the  said  office,  in  respect  of  the  receipt  of 
the  rents  and  monies  aforesaid,  is  and  has  anciently  been  the 
receipt  to  the  receiver's  own  use  of  certain  fees  paid  to  him  by 
the  persons  paying  the  aforesaid  rents  and  other  monies  for  or 
in  respect  of  acquittances  for  the  same  given  to  them  by  the  said 
receiver.  That  another  of  the  duties  and  services  annexed  or 
incident  to  the  said  office,  and  which  has  been  performed  by  the 
person  for  the  time  being  liolding  the  same,  or  his  deputy,  has 
been  the  preparing  or  engrossing  of  all  leases  and  the  counter- 
parts of  leases  granted  by  way  of  renewal  or  otherwise  by  the 
bishops  of  Ely  of  lands  and  hereditaments  to  the  said  see  be- 
longing, and  also  of  all  surrenders  of  existing  leases  preparatory 
to  the  granting  of  other  leases  by  way  of  renewal ;  and  that  one 
of  the  profits  and  perquisites  appertaining  to  the  said  office,  and 
consequent  upon  the  discharge  of  the  last  mentioned  duty  and 
service,  has  been  the  receipt  by  the  person  for  the  time  being 
holding  the  said  office,  from  the  several  and  respective 
lessees,  of  the  *fees  and  expenses  payable  by  them  in  re-  [*253] 
spect  of  and  for  preparing  the  said  leases,  counterparts, 
and  surrenders  aforesaid.  That  there  is  and  has  anciently  been 
kept  a  register  of  all  leases  granted  by  the  bishops  of  Ely  of 
lands  and  hereditaments  belonging  to  the  said  see,  and  that,  in 


2S3  CASES  IN  CHANCERY. 


1843.— Pickering  v.  The  Bishop  4>f  Ely. 


some  old  and  many  of  the  modem  and  recent  leases  granted  by 
the  said  bishops,  there  is  a  clause  whereby  it  is  provided  that,  all 
conveyances  and  assignments  made  by  the  respective  lessees  of 
the  estates  or  interests  granted  to  them  by  their  respective  leases, 
shall,  within  six  months,  or  within  some  other  time  after  the  ma- 
king of  such  conveyances  and  assignmsnts,  resp3ctively  be 
registered  in  the  office  of  the  receiver-general  of  the  said  see,  and 
such  registrations  have  accordingly  been  from  time  to  time  made 
by  the  said  receiver,  and  certain  fees  for  the  work  and  labour  in 
thai  behalf  of  the  said  receiver  have  been  paid  to  the  said  re- 
ceiver by  the  respective  parties  for  whom  such  registration  has 
been  made.  That  all  leases  granted  by  the  bishops  of  Ely,  or 
the  material  terms  and  a  description  of  such  leases,  have  usually 
for  a  long  time  past  been  also  registered.  That  there  is  and  has 
anciently  been  a  certain  room  set  apart  in  Ely  House,  in  London, 
the  residence  of  the  bishops  of  Ely,  which  is  called  the  Muni- 
ment Room,  wherein  have  been  and  are  deposited  and  kept  all 
old  and  expired  leases  formerly  granted  by  the  bishops  of  Ely, 
and  all  patent  books,  registers,  and  other  documents  and  records 
relating  to  the  possessions  of  the  said  see,  and  to  the  offices  be^ 
longing  thereto,  and  to  such  Muniment  Room  there  have  been 
and  are  two  sets  of  keys,  one  whereof  hath  been  usually  kept 
by  the  bishops  of  Ely,  and  the  other  of  such  sets  of  keys  hath 
been  kept  in  the  custody  of  the  person  who  for  the  time  being 
hath  held  the  said  office  of  receiver ;  and  ever  since  the  plaintiff 
hath  held  the  same  office,  he  hath  as  such  receiver  had  the  cus- 
tody of  one  of  the  said  sets  of  keys  so  belonging  to  and  kept  in 
the  custody  of  the  said  receiver,  which  hath  been  and  is 
[*254]  marked  upon  a  label  annexed  thereto  with  the  words  •fol- 
lowing, (that  is  to  say,)  '^Ely  House,  Rec.-Gen.  Keys  f 
and  that  it  is  and  hath  anciently  been  one  of  the  duties  of  the 
person  holding  the  office  of  receiver,  and  the  plaintiff  ever  since 
he  hath  held  the  said  office,  hath  performed  the  duty  of  making 
or  of  being  present  at  all  searches  made  by  persons  who  may  at 
any  time  have  been  desirous  of  making  searches  in  said  regis- 
ters  and  records  kept  in  the  Muniment  Room  aforesaid ;  for  the 
performance  of  which  duty  the  receiver  for  the  time  being,  and 
the  plaintiff,  ever  since  be  hath  been  such  receiver,  hath  received 
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for  his  own  use  certain  fees  from  the  persons  making  such 
searches  as  aforesaid,  or  requiring  the  same  to  he  made ;  and 
such  fees  are  perquisites  and  profits  annexed  and  belonging  to 
said  office  of  receiver ;  and  the  receiver  for  the  time  being  hath 
had  the  custody  of  one  set  of  the  keys  of  said  Muniment 
Room,  as  hereinbefore  is  mentioned,  for  the  purpose,  among  other 
things,  of  enabling  him  to  execute  the  said  last-mentioned  duty 
belonging  to  said  office. 

The  bill,  after  charging  various  meftters  of  evidence,  contained 
charges  to  the  eflfect  that,  though  some  of  the  duties,  rights  and 
profits,  claimed  by  the  bill,  were  not  emphatically  mentioned  in 
the  grant  to  the  plaintiff  or  the  preceding  grants,  yet  such  duties 
and  rights  respectively  were  incident  and  appurtenant  to  the 
office,  and  were  evidenced  by  long  and  .uninterrupted  usage  and 
course  of  practice ;  that  the  right  of  the  plaintiff  to  perform  the 
duties  and  receive  the  fees  of  the  office  could  not  be  directly 
tried  at  law ;  that  the  legal  remedy  for  invasions  by  the  defend- 
ant of  the  rights  of  the  plaintiff,  as  such  receiver,  was  inade- 
quate, and  that,  notwithstanding  the  plaintiff  might  recover  in 
an  action  at  law  against  the  defendant  for  any  specific  invasion 
of  the  plaintifi^s  rights,  yet  the  same  might  aftei  wards  be  repeat- 
edly invaded  by  the  defendant,  and  that  the  plaintiff  ought  to 
be  quieted  in  the  possession  of  the  office,  and  the  defendant  in 
the  mean  time,  restrained  from  interrupting  him  in  the  perfor- 
mance of  the  duties  of  it. 

*The  prayer  of  the  bill  was  as  follows : — "  That  upon  [*255] 
a  full  discovery  of  the  premises  it  may  be  declared  by 
the  decree  of  this  Court  that  the  plaintiff^  as  such  receiver  as 
aforesaid,  and  by  virtue  of  the  grant  to  him  of  the  office  of 
receiver,  hereinbefore  mentioned,  is,  during  his  life,  entitled  to 
receive  for  the  said  defendant  and  his  successors  all  and  every 
the  rents  and  rent  reserved  or  to  be  reserved  upon  any  lease  or 
leases  of  lands  or  hereditaments  in  Great  Britain  to  the  bishopric 
of  Ely  belonging  or  appertaining,  and  all  and  every  other  rents, 
issues  and  profits,  sum  and  sums  of  money,  and  revenues  to  the 
said  bishopric  belonging ;  and  also  to  receive  all  and  every  the 
fines  and  fine,  sum  and  sums  of  money  payable,  or  which  shall 
or  may  be  paid,  for  or  in  respect  of  any  lease  or  leases  to  be 
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granted  of  any  such  lands  or  hereditaments  as  aforesaid ;  and  also 
to  prepare  and  engross  all  and  every  leases  and  lease,  and  coun- 
terparts and  counterpart  of  all  and  every  leases  and  lease  to 
be  granted  by  the  said  defendant  or  his  successors,  by  way  of 
renewal  or  otherwise,  of  any  such  lands  or  hereditaments ;  and 
also  all  surrenders  of  leases  to  be  .executed  prior  to  the  grant  of 
new  leases ;  and  that  the  plaintiff  is  also  entitled  to  receive  and 
take  for  his  own  use,  from  the  persons  executing  such  surrenders 
and  taking  such  leases  as  aforesaid,  the  fees  and  expenses  paya- 
ble  by  them  in  respect  thereof;  and  that  the  plaintiff  may,  imder 
the  decree  of  this  Court,  be  quieted  in  the  possession  of  the  said 
office  of  receiver,  and  in  the  enjoyment  of  all  and  singular  the 
rights  and  privileges,  profits  and  emoluments  thereof,  and  inci- 
dent or  appurtenant  thereunto ;  and  that,  if  necessary,  the  right 
or  rights  of  the  plaintiff  may  be  tried  at  law  by  and  under  the 
direction  of  this  Court ;  and  that  in  the  mean  time  the  said  de- 
fendant may  be  restrained  by  the  order  and  injunction  of  this 
Court  from  preventing,  hindering,  or  in  any  manner  obstructing, 
and  from  continuing  to  prevent,  hinder,  or  obstruct  the  plaintiff 
from  or  in  receiving  the  rent  or  rents,  sum  or  sums  of  money, 

reserved  or  made  payable  upon  or  by  any  lease  or 
[*256]    *leases  of  lands,  or  hereditaments  to  the  bishopric  of  Ely 

belonging,  or  from  or  in  receiving  any  other  of  the  rents 
and  sums  of  money  and  revenues  aforesaid,  or  in  receiving  any 
&ie  or  fines,  sum  or  sums  of  money  payable  or  which  shall  or 
may  become  payable,  for  or  in  respect  of  any  lease  or  leases  to 
be  granted  by  the  said  defendant  of  any  such  lands  or  heredita- 
ments aforesaid,  or  from  or  in  receiving  all  or  any  of  the  issues, 
profits,  sum  and  sums  of  money,  arising  and  issuing,  or  which 
shall  or  may  arise  or  issue,  from  all  or  any  of  such  lands  or 
hereditaments  aforesaid ;  and  that  the  said  defendant  may  also 
in  the  meantime  be  restrained  in  like  manner  from  making, 
granting,  or  executing,  and  from  putting  or  causing  to  be  put  his 
episcopal  seal  to  afiy  leases  or  lease  by  way  of  renewal  or  other- 
wise, of  any  such  lands  or  hereditaments  as  aforesaid,  which 
shall  have  been  prepared  by  any  other  person  than  the  plaintiff; 
and  that  for  the  purposes  aforesaid  all  proper  and  necessary  di- 
lections  may  be  given. 
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The  cause  now  came  on  for  hearing. 

The  SoUcUar-Creneralj  Mr.  BetheU  and  Mr.  Lhyd,  for  the 
plaintiff. 

Mr.  SwanstoUy  Mr.  Kenyan  Parker,  and  Mr.  Faher,  for  the 
defendant 

The  plaintiff  entered  into  evidence  at  considerable  length. 
The  most  important  documentary  evidence  was  as  follows; 
Ancient  Bishops'  Registers,  from  which  it  appeared  that  the 
office  of  receiver  was  exercised  in  1445.  Copy  of  a  patent  of 
1601,  from  the  bishops  Muniment  Room,  in  the  same  language 
generally  as  the  plaintiff's,  but  not  requiring  the  receiver's  dep- 
uty to  be  approved  by  the  bishop.  Several  patent  books  marked 
P.  1 ,  P.  2,  P.  3,  hereafter  more  particularly  referred  to.  Old 
lease  books  from  which  it  appeared  that,  between  1601  and  1748, 
the  leases  of  the  see  had  been  frequently  attested  by  the 
receiver  (in  many  *instances,  however,  the  attestation  [*257] 
taking  place  before  the  appointment  of  the  party  as 
receiver.)  Bond  of  1688,  executed  by  Thomas  Newcome,  then 
receiver,  by  which  he  gives  up  his  right  as  receiver  to  prepare 
the  leases,  and  receive  the  fees  for  so  doing.  Leases  of  1791, 
containing  a  clause  of  re-entry  by  the  bishop  and  his  successors 
on  the  lessee  assigning  his  lease,  and  failing  within  six  months 
afterwards  to  leave  the  asisignment  with  the  receiver-general  to 
be  entered  at  his  oj£ce.    Yarious  leases,  cash  accounts,  letters,  &c. 

The  parol  evidence  was  principally  in  support  of  those  allega- 
tions of  the  bill  which  related  to  the  preparing  of  leases  and 
surrenders,  &c.,  and  the  receipt  of  fees. 

It  appeared,  both  from  the  documentary  and  parol  evidence, 
that  for  some  years  before  the  plaintiff  was  appointed  receiver 
(including  the  period  during  which  his  predecessor  held  the 
office,)  the  same  person  who  received  the  rents,  transacted  the 
business  of  the  see  relating  to  the  renewal  and  preparing  of 
leases,  dz^. 

Upon  the  opening  of  the  parol  evidence, 

Vol.  n.  31 
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Mr.  Swanston  objected  generally  to  its  admissibility,  on  the 
ground  that  it  was  tendered,  first,  to  prove  the  antiqaity  of  the 
office,  and  secondly,  to  give  a  construction  to  the  patent,  and  to 
extend  the  rights  and  obligations  of  the  officer  under  that 
patent 

The  Vice-Chancellob  reserved  his  judgment  on  the  objec- 
tion. 

In  order  to  prove  that  it  had  been  the  custom  for  the  receiver 
for  the  time  being  to  prepare  the  patents  or  appointments  to 
offices  of  the  see,  and  incidentally  to  show  the  names  of  former 
receivers,  who  had  been  attesting  witnesses  to  many  of  the  leases, 
the  plaintiff's  counsel  tendered,  as  secondary  evidence,  certain 
documents  purporting  to  be  copies  of  patents,  of  dates 
[•258]  commencing  in  *die  year  1665.  These  copies  were  en- 
tered in  books  marked  respectively  P.  1,  P.  2,  and  P.  3, 
all  of  which  came  out  of  the  plaintiff's  custody.  They  were 
said,  by  the  plaintiff's  witnesses,  to  have  been  usually  called 
"  patent  books."  The  witnesses,  two  of  whom  had  been  clerks 
of  the  plaintiff,  and  the  third,  named  Dunster,  a  clerk  both  of 
the  plaintiff  and  his  predecessor  in  office.  Mr.  Andree,  stated  it 
to  have  been  the  usual  practice  of  the  receiver,  and,  as  they  be- 
lieved, his  duty  in  that  character,  to  enter  or  cause  to  be  entered 
in  these  books,  copies  of  such  patents  or  appointments ;  tliat 
such  copies  were  made  for  the  purpose  of  preparing  similar  pat- 
ents or  appointments  when  necessary,  and  that  many  of  the 
later  entries  were  in  their,  the  witnesses',  handwriting.  Dunster 
further  stated,  that  books  P.  1  and  P.  2  were  in  Andree's  office 
at  the  time  of  his  death,  and,  upon  that  event  happening,  came 
into  the  possession  of  the  plaintiff. 

Mr.  Swanston  objected  to  the  reception  of  this  evidence,  ob- 
serving, 1st,  that  the  books  came  out  of  the  wrong  custody ;  and 
2ndly,  that  if  it  was  the  duty  of  the  receiver,  as  agent  of  the  bishop, 
to  make  the  entries,  they  could  not,  as  between  him  and  his 
principal,  be  admitted  in  evidence  against  the  principal ;  such 
entries  being,  in  truth,  declarations  made  not  against  the  agent's 
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own  interest  [The  Vice-Chancellor, — If  it  be  proved  to  have 
been  the  receiver's  duty  to  make  the  entries,  might  they  not  be 
evidence  against  all  the  world?  Doed,  Patteshallv.  T\irford,{a) 
Ward  V.  Oamans,(b)]  Admitting  that  to  be  so,  there  is  no  proof 
on  the  subject 

The  Solicitor-Oeneralj  contra, — First,  the  evidence  shows  that 
the  books  are  in  the  hands  of  the  proper  officer.  It  is  proved  to 
have  been  the  practice  for  the  receiver  for  the  time  being 
to  make  copies  of  these  instruments  *for  a  particular  [*259] 
purpose,  and  to  enter  those  copies  in  certain  books. 
His,  therefore,  is  the  proper  custody  of  the  books  containing  the 
entries.  It  is  not  necessary  to  show  it  to  have  been  his  duty  to 
make  these  entries :  it  is  sufficient  to  show  the  practice.  Two 
of  the  books  have  been  traced  into  the  hands  of  the  present  re* 
ceiver  from  those  of  his  predecessor.  It  can  make  no  difference 
that  the  proper  custody  happens  to  be  that  of  the  plaintiff  in  the 
suit ;  and  even  if  the  plaintiff's  be  not  the  most  proper  custody, 
it  is,  under  the  circumstances,  the  most  reasonable  and  natural 
custody,  and  that  is  sufficient :  BuUen  v.  Michelj{c)  Bishop  of 
Meath  v.  Marquis  of  Winchester. (d)  Secondly,  all  writings  of 
deceased  persons  made  in  the  usual  course  of  business,  and 
whether  against  their  interest  or  not,  are  admissible  in  evidence 
to  prove  contemporaneous  facts :  1  Phil.  Ev.  318  ;  Doe  v.  Tur- 
ford,  Smartle  v.  Williams,{e)  Poole  v.  Dicas,{f)  Ward  v.  Gear- 
none.    [The  Vice-Chancellor  referred  to  Barker  v.  Raf/,{g)] 

Mr.  Swatiston,  in  his  reply  upon  the  second  point,  commented 
on  the  observations  of  Lord  Eldon  in  Barker  v.  Ray.{h)  He 
also  referred  to  Marks  v.  Lahee.{i) 

The  Vice-chancellor  received  the  evidence  de  bene  esse. 

In  the  course  of  the  argument  his  Honor  remarked,  that,  in 

Ward  V.  Oamansy  Doe  v.  Turford,  and  other  cases  of  that  class, 

the  evidence  which  had  been  treated  as  admissible,  might  be 

(4)  3  B.  &  Ad.  890.  {h)  17  Vm.  134.  (e)  3  Price,  419, 

(d)  4  CI  dc  Fin.  54O9  "  Itk  not  neceaary"  Ac 

<e)  B.  N.  P.  983.  (/)  1  New  Ca.  649 ;  1  Scott,  600.  (^)  9  Rna.  63. 

(k)  Page  76.  (t)  3  New  Ca.  408 ;  4  Scott,  187. 
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considered  rather  as  evidence  of  acts  done  than  of  declara- 

tions.(a) 

[•260]        *Upon  the  merits  of  the  cause, — 

For  the  plaintiff,  it  was  argued,  first,  that  the  office  of  receiver 
is  an  immemorial  office.  The  existence  of  it  before  the  restrain- 
ing statute(fr)  will  be  presumed  from  the  regular  uninterrupted 
succession  of  officers  since  that  time.  The  grant  of  it,  therefore, 
by  the  former  bishop  is  binding  on  his  successors :  Trelawny 
V.  Bishop  of  Winchester. {c)  Secondly,  the  general  words  of 
the  grant,  which  is  in  the  ancient  form,  coupled  with  the  evi- 
dence of  usage  under  the  grant,  are  sufficient  to  support  the 
plaintiff's  claim :  Chad  v.  Tilsed,{d)  As  to  the  usage,  we  have 
the  evidence  of  living  witnesses  for  the  space  of  60  years.  Such 
evidence  in  the  language  of  Dallas,  C.  J.,  ^  is  evidence  whence 
usage  anterior  to  that  time  may  be  presumed :  and  such  a  length 
of  modem  usage  connected  with  the  ancient  usage  affords  the 
strongest  exposition  of  the  meaning  of  the  original  grant."  Here 
every  part  of  the  evidence  tends  to  show  that  the  receiver  was 
the  person  who  prepared  the  leases.  The  attestation  by  him  of 
several  of  the  older  leases,  the  condition  of  re-entry  in  the  lease 
of  1791,  and  Newcombe's  bond,  are  strong  evidence  on  the  sub- 
ject It  is  not  necessary  that  the  grant  of  an  office  should  specify 
all  the  rights,  duties,  and  incidents  of  it.  Many  duties  are  inci- 
dental to  an  office  which  are  not  specified  in  the  grant ;  as  in 
the  case  of  the  Master  of  the  Rolls,  the  Chief  Justice  of  the  Com- 
mon Pleas,  and  the  Marshal  of  the  King's  Bench  :  Harding'  v. 
Pollock  \[e)  Snow  v.  Firehrass,{f)  The  grant  of  an 
[•261]    office  passes  all  the  incidents  •of  it,  including  the  fees : 

(a)  The  reporter  takee  this  opportunity  of  correcting  an  errori  which  appeazB  in 
the  fint  maifinal  note  to  the  case  of  Clark  v.  Wilmott  ante,  Vol.  I.  p.  53.  In  Moore 
y.  Dearden,  M.  T.  1842,  the  Vice-Chancellor,  Knight  Bruce,  after  notiotug  the 
error,  said,  that,  in  Clark  ▼.  Wilmot,  he^received  the  evidence  of  the  entries,  on  the 
ground  that,  upon  the  whole,  they  were  against  the  interest  of  the  party  who  made 
them,  and  that  the  mere  circumstance  of  some  portion  of  them  being  in  the  patry's 
favor  would  not  render  the  evidence  inadmissible. 

(6;  1  Eliz.  c  19.     (e)  1  Burr.  919.      {d)  3  Biod.  &  Bing.  403 ;  5  B.  Moon,  185 

{€)  6  Bing.  35.        (/ )  3  Salk.  439. 


CASES  m  CHANCERY.  861 

1843— Rekering  t.  The  BUiop  of  Ely. 

Webb's  case{a) ;  Co.  Litt.  121.  b.,  307,  a. ;  Litt.  sect  378 ; 
and  parol  evidence  is  admissible  to  show  what  is  inciden- 
tal to  it :  2  Inst  282.  Moreover,  the  exclusive  right  of  making 
the  leases  of  the  see  is  a  reasonable  incident  to  the  office,  and 
reasonably  to  be  rewarded :  Rex  v.  Rigge,{b)  Regina  v.  Lord 
of  the  Manor  of  Bishop's  Stoke  ;{c)  and  the  fees  being  inciden- 
tal to  the  office,  the  grantor  cannot,  upon  the  payment  of  a  cer- 
tain fee,  discharge  the  party  from  his  service  and  attendance. 
Co.  Litt.  233,  b.  ^ 

Lastly,  the  plaintiff  cannot  obtain  adequate  remedy  at  law. 
There  is  no  proceeding  at  law  by  which  he  could  be  quieted  in 
the  possession  of  the  office.  He  might,  it  is  true,  bring  an  action 
for  damages  for  disturbance,  but  that  remedy  would  only  be 
available  in  each  particular  case  of  disturbance. 

For  the  defendant. — ^The  foundation  of  the  plaintiff's  case  is 
the  patent,  by  which  he  says  that  he  has  acquired  certain  rights. 
Looking  at  the  patent  only,  without  reference  to  the  parol  evi- 
dence, nothing  can  be  more  clear  than  that  the  demands  of  the 
plaintiff  are  not  warranted  by  the  terms  of  it  But  it  is  said 
that  it  may  be  explained  by  parol  evidence  of  usage.  What 
groimd  however  is  there  for  dispensing  with  the  ordinary  rules 
of  evidence?  In  Chad  v.  TUsed,  the  Court,  as  Park,  J.,  obser- 
ved, was  driven  to  receive  evidence  of  usage  by  the  generality 
of  the  terms  of  the  instrument.  That  case  shows  that  extreme 
generality  in  the  wording  of  an  ancient  instrument  may  be  a 
ground  for  letting  in  parol  evidence  of  usage  under  it  In  some 
cases  ambiguity  in  the  instrument  seems  to  have  had  the  same 
efEdct :  Wadley  v.  Bayliss.{d)  But  here  the  attempt  of 
the  plaintiff  is  totally  at  variance  with  these  Mistirictions ;  [•262] 
it  is  an  attempt  to  introduce  evidence  of  usage  in  con- 
tradiction to  the  terms  of  the  instrument ;  which  cannot  be  done  : 
Rex  V.  8alway.{e)  The  difference  in  the  nature  of  the  office, 
as  it  appears  in  the  patent  and  as  it  is  described  in  the  parol 
evidence,  is  remarkable.    Ex  fade  the  patent,  the  Bishop  might 

(a)  8  Bapi  49  K  (i)  3  B.  4t  Ad.  550.  (e)  6  Dowl.  P.  C.  608 

(<l;  5  Taimt  753.  («)  9  B.  &,  C.  434. 
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dischai^e  the  duties  of  it  himself.  But  the  duties  which  are 
claimed  to  belong  to  the  office  could  not  be  discharged  by  him 
personally.  According  therefore  to  the  aig:ument  on  the  other 
side,  the  incident  would  be  larger  than  the  principal,  and  the 
office  virtually  changed.  The  word  '^  office"  cannot  have  any 
meaning  attributed  to  it  which  is  inconsistent  with  the  other 
words  of  the  grant :  Attomey-Oeneral  v.  ShoreJ^a)  Besides, 
admitting  that  the  various  acts  have  been  done  which  are  al- 
leged  to  have  been  done  by  the  receiver,  there  is  no  evidence 
whatever  that  they  were  done  in  the  character  of  receiver.  To 
say  that  they  were  so  done  is  to  assume  the  whole  question. 
The  Court  will  not  tmnecessarily  enlarge  the  texms  of  the  grant : 
Bishop  of  Chester  v.  Fredand.{b) 

Supposing  that  the  plaintiff  can  establish  his  legal  title,  there 
are,  nevertheless,  authorities  to  show  that  the  defendant  may 
discharge  him  from  the  office  with  or  without  compensation. 
Vin.  Abr.,  Officers,  (O.  4.)  [The  Vice-Chancellor,  as  to  this 
point,  referred  to  Bro.  Office,  pi.  29,  and  also  su^ested  it  as  a 
question  possibly  worthy  of  consideration  whether  the  ptaintiiT 
could  or  could  not  resign  his  office  without  the  consent  erf*  the 
bishop.]  If  the  bishop  cannot  prevent  him  from  resigning,  he 
can  have  no  right  to  compel  the  bishop  to  keep  him.  But  what- 
ever rights  he  may  have  in  this  respect,  a  court  of  equity  will 
not,  under  the  circumstances  of  this  case,  interfere  in  his  behaUl 
He  asks  specific  performance  of  an  old  contract  under  circum- 
stances entirely  new,  the  intent  and  spirit  of  the  original 
[*263]  ^contract  being  entirely  gone.  The  effect  of  carrying  it 
into  execution  would  be  to  impose  upon  the  bishop  the 
services  of  a  person  who  is  entirely  a  stranger  to  him,  and  in 
whom  therefore  he  can  have  no  confidence.  Under  such  circum- 
stances, the  principles  laid  down  by  Lord  Eldon  in  The  Duke 
of  Bedford  v.  The  TYustees  of  the  British  Museum(c)  apply, 
and  the  party  must  be  left  to  his  remedy  at  law.  The  grant 
raises  no  continuing  trust  in  his  favor :  SSiaw  v.  Lawless.{d) 

The  Solicitor' General  in  reply. — ^In  every  case  of  an  ancient 

(«)  11  Sim.  616.  (h)  Ley,  75. 

(e)  9  Myl.  &  K.  552.  <ii)  L.  lb  6.  t  Phmk.  558. 
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office  the  duties  must  be  proved  by  parol ;  no  grant  of  such  an 
office  ever  inckided  in  it  all  the  duties,  nor  are  the  profits  or  avails 
specified  in  the  grant  In  construing  a  grant  of  franchise  parol 
evidence  is  ordinarily  applied.  Here  the  evidence  is  of  the  strong- 
est nature  to  support  the  plaintiff's  legal  right 

Assuming  that  he  has  established  his  legal  right,  will  not  tills 
Court, assist  him  in  the  protection  of  it?  The  plaintiff's  posses- 
sion is  since  180L  If  the  Court  will  not  protect  him  he  must 
bring  his  action  upon  every  lease.  [The  Vice-Ckancdhr. — ^Un- 
less he  could  obtain  a  mandamus.]  Where  a  party  is  wrongfully 
amoved  from  his  office,  a  mandamus  will  lie :  but  not  where 
there  is  a  mere  disturbance  in  the  receipt  of  the  profits  of  the 
office.  Besides,  the  damage  might  still  accrue,  notwithstanding 
the  mandamus.  The  opposing  party  might  still  persist  in  pre- 
paring lease  after  lease.  In  the  case  of  a  patent,  this  Court  pro- 
tects the  party  in  the  exercise  of  his  legal  rights ;  and  there  are 
cases  where  the  monopolies  of  Oxford  and  Cambridge,  and  of 
the  East  India  Company,  have  been  protected  by  this  Court 
The  plaintiff  does  not  ask  for  specific  performance,  but  preven- 
tion from  disturbance  by  any  party. 

*At  the  close  of  the  argument,  Mr.  Swanston  mention-    [*264] 
ed  the  following  authorities  upon  the  question  whether 
the  plaintiff  could  or  could  not  resign  without  the  consent  of  the 
bishop :  Bro.  QrantSy  pi.  134 ;  Ctmi.  Dig^j  Surrender ;  Hovh 
oris  case*;(a)  Rex  v.  Kemp  ,ijb)  Rex  v.  Patierson.{c) 

April  7th. — The  Tice-Chancellor. — In  the  view  which  I 
take  of  the  equity  of  this  case,  it  is  unnecessary  to  decide  the 
merely  legal  points  that  arise  upon  it  And,  in  particular,  as  to 
the  evidence  tendered  on  the  part  of  the  plaintiff,  which,  the  de- 
fendant having  objected  to  its  admission,  has  been  received  de 
hene  esse^  but,  nevertheless,  considered  by  me — finding  that, 
whether  it  ought  to  be  wholly  or  partially  rejected,  or  wholly  or 
partially  admitted,  my  conclusion  upon  the  case  must  be  the 
same — ^I  leave  that  point  open,  giving  no  opinion  upon  it    I  as- 


(a)  Cio.Car.59;  Sir W. Joiwi, 993.  {h)  2Sdk.465;  Holt,49a 

<c)  4  &  &^  Ad.  96. 
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8ume  for  the  present  purpose,  but  without  deciding,  that  the 
grant  or  patent  of  1801  is  binding  upon  the  defendant,  that 
the  rights,  duties,  and  functions,  which  the  plaintiff  contends 
to  belong  or  be  incident  to  the  office  so  granted,  do,  in  fact, 
belong,  or  are  in  fact  incident,  to  it,  legally,  as  against  the  de- 
fendant, and  that  some  part  at  least,  if  not  the  whole,  of  those 
rights,  duties,  and  functions,  is  of  such  a  kind  or  attended  with 
such  incidents  or  consequences,  that  at  law  the  defendant,  though 
making  or  causing  to  be  made  some  or  any  pecuniary  payment  to 
the  plaintifl,  has  not  and  cannot  upon  that  condition  acquire  a 
legal  title  to  prohibit  or  exclude  the  plaintiff  from  the  actual  exer- 
cise of  those  rights,  duties,  and  functions,  or  part  of  them,  notwith- 
standing the  principle  recognized  in  the  cases  collected  in  Viner^s 
Abr.  tit.  "  Officers  and  Offices,"  O.  4,  some  of  which  were  men- 
tioned in  the  course  of  the  argument.    Whatever  may  be  the  law 

upon  either  of  these  points,  as  to  which  I  desire  to  be  un- 
[*265]    derstood  as  not  'expressing  or  intimating  any  opinion, 

the  equity  between  the  parties  upon  the  present  record  is 
in  my  judgment  the  same.  With  regard,  also,  to  another  legal 
question  that  I  suggested  as  possibly  material,  and  as  to  which 
Mr.  Swanston  referred  to  Bro,  tit.  Grants,  134 — ^the  question, 
namely,  whether  it  is  legally  competent  to  the  plaintiff  to  resign 
his  office  without  the  consent  of  the  Bishop  of  Ely  for  the  time 
being, — I  abstain  from  giving  any  opinion.  But  I  may  repeat, 
in  passing,  that  if  it  is  so,  the  existence  of  such  a  right  or  power 
ought  probably  not  to  be  without  considerable  bearing  upon  the 
equity  between  the  parties. 

The  plaintiff  puts  his  case  upon  a  legal  tide  to  an  office,  which 
he  says  is  vested  in  him,  and  upon  a  disturbance  of  him,  by  the 
defendant  in  the  enjoyment  of  what  the  plaintiff  asserts  to  be 
the  legal  rights  belonging  to  that  ofilce,  either  carried  into  effect 
or  avowedly  intended.  Some  legal  remedy  or  legal  remedies  for 
such  a  disturbance  there  must  of  course  be :  this  is  not  question- 
ed. But  the  plaintiff  must  be  understood  as  asserting  the  insuf- 
ficiency of  any  remedies  merely  legal,  and  calls  upon  this  Court 
to  interfere  by  way  of  declaration  and  injunction  for  his  protec- 
tion accordingly ;  not  asking  any  account  against  the  defendant, 
or  the  performance  of  any  act  by  him.    The  prayer  of  the  bill  is 
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this :  [His  Honor  here  read  the  prayer  as  before  stated.]    Now 
such  a  case  is,  I  apprehend,  one  in  which  the  court,  before  inter- 
fering ought  to  be  well  satisfied  that  the  ordinary  course  of  law, 
of  legal  remedies,  is  insufficient  to  do  the  plaintiff  complete  jus- 
tice.   Of  this,  however,  I  am  not  sure  that  at  present  I  am  en- 
tirely satisfied ;  more  especially  as  the  duties,  acts  or  services,  of 
which  the  plaintiff's  whole  object  is  to  be  protected  in  the  per- 
formance, can  upon  his  own  showing  be  regarded  as  valuable 
to  him  so  far  only  as  he  may  earn  money  by  their  performance 
— so  far  only  as  their  performance  gives,  or  may  givfe,  him  a 
title  to  demand  dertain  pecimiary  fees.    I  do  not,  however,  place 
my  decision  on  the  ground  of  the  sufficiency  of  the  plain- 
tiff's legal  remedies — a  ground  *with  reference  to  which    [*266] 
the  arguments  of  his  counsel,  foimded  on  the  doctrine  of 
this  Court  as  to  preventing  a  multiplicity  of  suits,  and  the  vex- 
atious repetition  of  litigation,  and  on  what  they  contend  to  be 
the  rules  and  course  of  the  common  law,  may  deserve  much  con- 
sideration ;  but  seeing  on  one  hand,  a  case  in  which  Mr.  Picker- 
ing, if  wrongfully  disturbed  or  wrongfully  impeded  by  the  bishop, 
may  recover  substantial  damages  at  law  against  him  for  the  in- 
jury, whether  there  is  or  is  not  any  other  legal  remedy ;  and 
being  of  opinion,  on  the  other  hand,  that  the  alleged  rights  of 
the  plaintiff,  in  the  breadth  and  length  in  which  he  asserts  and 
claims  and  seeks  to  be  protected  in  them,  are  of  a  nature  neither 
usual  nor  convenient,  nor  without  hardship  or  pressure  on  the 
bishop,  I  consider  it  more  fit  for  a  court  of  equity  to  leave  the 
plaintiff  to  obtain  redress  by  damages  or  otherwise  in  a  court  of 
law  than  to  exercise  its  peculiar  jurisdiction  by  compelling  the 
bishop  specifically  to  submit  to  the  practical  exercise  of  such 
rights,  if  rights  they  are.    Whether  this  Court  would  or  would 
not  act  in  the  manner  sought  by  the  plaintiff  between  a  mere 
steward  of  a  manor  holding  for  Ufe  and  the  lord,  their  connec- 
tion is  materially  different  from  that  of  which  the  plaintiff 
desires  compulsorily  to  estabUsh  the  existence  or  continuance 
between  him  and  the  defendant 

The  duties  and  services  which  the  plaintiff  claims  a  right  to 
perform  appear  by  his  bill  to  be  these : — [His  Honor  here  read 
the  allegations  of  the  bill  as  before  stated,  beginning  at  the  as- 

VoL.  IL  32 
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terisk.]  The  leases  which  Mr.  Pickering  claims  a  right  to 
prepare,  as  well  as  engross,  being  all  the  leases  that  may  be 
granted  by  way  of  renewal  "  or  otherwise,"  by  the  Bishops  of 
Ely  of  lands  and  hereditaments  belonging  to  the  see ;  there 
being  claimed,  too,  such  a  right  of  access  to  the  Muniment  Room 
in  the  bishop's  residence  as  this  bill  alleges ;  and  the  closest 
knowledge  of  all  his  temporal  concerns  connected  with  his  see 
being  the  neceesary  consequence  of  what  the  plaintiff  asserts, 

it  is  obvious  that  it  is  of  the  highest  importance  to  the 
[•267J    *safety  of  the  temporal  interests  of  the  bishop  for  the 

time  being,  and  his  ordinary  comfort,  that  the  person  in- 
vested with  such  powers  should  be  a  man  not  merely  respected 
by  him,  not  merely  worthy  of  trust,  but  also  personally  acceptar 
ble  to  him.  To  force  upon  him  in  such  characters  a  person 
however  estimable,  however  professionally  eminent,  who  is  ob- 
jectionable to  him,  or  in  whom  he  does  not  happen  to  confide, 
would,  if  legal,  be  surely  hard ;  and  sitting  in  a  court  of  equity, 
I  do  not  feel  any  inclination  to  do  it  Neither,  however,  do  I 
proceed  on  this  ground  solely.  There  is  another  equitable  con- 
sideration of  importance  as  it  seems  to  me — and  that  is,  the 
absence  of  mutuality.  The  relief  sought  by  the  plaintiff  imder 
the  grant  of  1801,  is  analogous  to  the  specific  performance  of  an 
agreement.  If  not  in  all  respects,  at  least  the  analogy  holds,  I 
apprehend,  as  to  the  question  of  mutuality ;  the  general  rule  of 
the  Court  as  to  which  depends  upon  principles  the  most  familiar 
and  the  most  universally  recognized — ^principles  in  support  or 
proof  of  which  the  repeatedly  declared  opinion  of  Lord  Redes- 
dale  in  the  House  of  Lords  and  elsewhere,  the  case  of  Plight  v. 
BMand^{a)  and  the  various  other  authorities  on  the  subject,  both 
elder  and  later,  need  not  be  cited.  If,  therefore,  the  bishop  could 
not,  as  plaintiff',  compel  Mr.  Pickering  to  perform  specifically 
those  duties  and  services  which  he  is  seeking  to  compel  the 
bishop  to  permit  him  specifically  to  perform,  the  Court  ought  not, 
I  apprehend,  to  aid  Mr.  Pickering  for  such  a  purpose.  But  the 
very  nature  of  those  duties  and  services,  as  asserted  by  the  plain- 
tiff, seems  to  me  such  as  to  preclude  the  possibility  of  a  decree 

(a^  4  Run.  S9a 
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in  this  Court  against  him,  compelling  their  performance.  The 
authorities  on  this  subject  are  not  confined  to  Clarke  v.  Price 
before  Lord  Eldoriy  reported  by  Mr.  John  Wihon,{a)  and  the 
cases  of  the  same  class  before  Sir  Lancellot  Skadwell^ 
some  of  *which  are  reported  by  Mr.  Simans.{h)  Think-  [•268] 
ing  that  the  bishop  suing  Mr.  Pickering  in  this  Court, 
for  the  purpose  of  compelling  him  to  perform  those  duties  and 
services,  would  be  refused  relief,  I  am  upon  this  and  the  other 
ground  to  which  I  have  just  referred,  of  opinion,  that,  whatever 
may  be  the  merely  legal  view  of  the  questions  which  I  have 
mentioned,  this  Court  can,  upon  the  present  record,  do  nothing 
for  the  plaintiff. 

Dismissing  the  bill,  I  do  so  without  costs,  and  without  preju- 
dice to  any  action,  or  to  any  application  for  a  writ  of  manda- 
mus, that  may  be  brought  or  made  by  or  against  either  party. 


Johnson  v.  Bournk. 

1843 :  April  34Ui. 

A  penoii  having  purchased  an  estate  for  the  purpose  of  building  upon  it,  mortgaged 
it  to  a  Joint  Stock  Banking  Company  with  whom  he  dealt,  to  secure  sums  then 
due,  and  all  sums  thereafter  to  become  due  from  him  to  them,  on  any  banking  or 
other  account  whatever,  "  so  as  the  whole  amount  of  principal  monies  to  be  ulti- 
mately recovered  or  recoverable  by  virtue  of  that  security,  should  not  exceed  the 
sum  of  X5800,  together  with  mteresf  By  the  mortgage-deed  a  power  of  sale 
was  given  to  the  company.  The  mortgagor  built  three  houses  on  the  land,  which 
were  successively  sold  to  different  purchasers.  The  purchase-monies  were  not  paid 
to  the  mortgagor,  but  to  the  company,  who  gave  the  mortgagor  credit  for  them  in 
his  account : — HM^  that  these  sams  were  recovered  by  the  company  by  virtue  of 
the  mortgage  security,  and,  so  far  as  they  were  applicable  as  principal  monies, 
must  be  considered  as  received  by  them  in  discharge  of  the  sum  of  X5800,  and 
not  merely  on  the  general  account  between  them  and  the  mort^gor. 

A.  mortgages  an  estate  to  B.,  to  secure  future  advances.  Ho  then  mortgages  the 
same  property  to  C ,  who  gives  notice  of  his  security  to  B.  Quart,  whether  the 
rights  of  B.  under  his  mortgage  security  are  affected  by  the  transaction  between 
A.  andC? 


(a)2J.  Wils.  157.    See  SaZisittry  o.  ifa/cAer ,  ante,  p.  54. 

{h)  Probably  KemhU  v.  Kean,  6  Sim.  333  ;  KimberUy  v.  Jenning§,  Jd.  340,  and 
Baldwin  V.  Society  for  the  Diffueion  of  Useful  Knowledge,  9  Sim.  393,  are  hen 
nfemd  to. 
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Prbyiouslt  to  May,  1837,  William  Alexander  Smith  con- 
tracted with  Edward  and  John  Falkener,  the  devisees  in  trust 
under  the  will  of  Edward  Falkener  deceased  for  the  purchase 
of  the  fee  simple  of  certain  copyhold  land  held  of  the  manor  of 
West  Derby,  in  the  county  of  Lancaster;  he  afterwards  con- 
tracted to  sell  part  of  this  land  to  Hugh  Gore  for  building  pur- 
poses. Gore  being  considered  indebted  to  the  Liverpool 
[*269]  Banking  Company  screed  *to  execute  to  them  a  mortgage 
of  the  land  which  he  had  so  contracted  to  purchase. 
Accordingly,  by  an  indenture  dated  the  lOrh  May,  1837,  and 
made  between  certain  persons  who  had  been  incumbrancers, 
hut  whose  incumbrances  wore  paid  off,  of  the  first  and  second 
part  Edward  and  John  Falkener  of  the  third  part,  Smith  of  the 
fourth  part.  Gore  of  the  fifth  part,  and  Timothy  Bourne  and 
Alfred  W.  Powles,  trustees  of  the  Liveri)ool  Banking  CJompany 
of  the  sixth  pait,  after  reciting  the  facts  before  stated,  and  that 
Gore  was  erecting  three  dwelling-houses  on  the  said  piece  of 
land ;  and  further  reciting,  that  the  said  Hugh  Gore  was  in- 
debted to  said  Liverpool  Banking  Company  in  the  sum  of  £2167, 
and  that  he  had  applied  to  said  bank  to  lend  and  advance  the 
further  sums  of  money  therein  expressed ;  and  further  reciting,  that 
it  had  been  agreed,  that,  in  order  to  secure  such  monies  as  were 
then  due  and  owing,  and  as  should  from  time  to  time  thereafter 
become  and  be  due  or  owing  from  the  said  Hugh  Gore,  his  ex- 
ecutors or  administrators,  to  the  company,  and  notwithstanding 
any  change  in  the  said  company,  on  the  balance  of  account  or 
otherwise,  subject  to  the  limitation  in  amount  thereinafter  men- 
.tioned,  all  that  piece  of  land  so  contracted  to  be  sold  to  the  said 
Hugh  Gore,  together  with  the  dwelling-houses  and  other  build- 
ings then  erected  or  in  the  course  of  erection  thereon,  should  be 
surrendered  to  the  use  of  the  said  Timothy  Bourne  and  Alfred 
W.  Powles,  (trustees  as  aforesaid,)  their  heirs  and  assigns,  upon 
the  trusts  thereinafter  mentioned :  it  was  witnessed  that,  for  the 
considerations  therein  mentioned,  the  several  parties  thereto  of 
the  first,  second,  third,  fourth,  and  fifth  parts  respectively  cove- 
nanted to  surrender  the  said  piece  of  land  (by  its  proper  descrip* 
\ion,)  together  with  the  dwelling  houses  and  other  buildings 
thezeoni  to  the  use  of  the  said  Timothy  Bourne  and  Alfred 
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William  Powles,  their  heirs  and  assigns,  upon  the  trusts  therein^ 
after  expressed ;  and  it  was  thereby  agreed  and  declared, 
*and  particularly  the  said  Hugh  Gore  did  thereby  direct  [•270] 
and  appoint,  that  the  said  Timothy  Bourne  and  Alfred 
W.  Powles,  their  heirs  and  assigns,  should  be  seised  and  pos- 
sessed of  and  interested  in  said  hereditaments  thereby  covenan* 
ted  to  be  surrendered  with  the  appurtenances,  to  the  intent  and 
upon  trust  that  the  same  should  be  a  continual  and  running  se- 
curity to  the  said  company  as  a  fluctuating  body,  and  notwith- 
standing  any  and  every  change  in  the  company,  for  the  due 
payment  and  reimbursement  to  them  (subject  nevertheless  to  the 
limitation  in  amoimt  thereinafter  expressed,)  in  the  first  place  of 
the  costs,  charges  and  payments  therein  mentioned,  and  in  the 
next  place  of  all  and  every  sums  and  sum  of  money  which 
then  were  or  at  any  time  thereafter  might  become  due  or  owing 
from  the  said  Hugh  Gore,  his  executors  or  administrators,  to  the 
said  c(xnpaay,  ccmstituted  as  aforesaid,  in  any  of  the  ways  or 
modes,  or  on  any  of  the  accounts  therein  particularly  mentioned, 
or  in  any  other  mode  or  any  other  account  in  the  usual  way  of 
banking  business,  or  otherwise  howsoever,  so  as  the  whole 
amount  of  principal  monies  to  be  tdtimatdy  recovered  or  recov- 
erable by  virtue  of  that  security  should  not  exceed  the  sum  of 
£5800,  together  also  with  interest  after  the  rate  of  £5  per  cent, 
per  annum  for  all  such  monies  respectively  from  the  respective 
days  whereon  they  should  be  so  advanced,  paid,  expended,  earned, 
or  incurred,  or  become  due  and  owing,  or  from  such  other  times 
and  in  such  other  manner  as  were  usual  amongst  bankers,  and 
thenceforth  until  payment  thereof  respectively. 

The  deed  then  contained  a  power  for  the  said  Timothy  Bourne 
and  Alfred  W.  Powles,  and  the  survivor  of  them,  and  his  heirs, 
or  their  or  his  assigns,  of  their  or  his  own  authority,  at  any  time 
or  times  when  they  or  he  might  think  proper,  and  without  any 
further  consent  or  concurrence  of  said  Hugh  Gore,  his  heirs, 
executors,  administrators,  or  assigns,  absolutely  to  sell 
and  ^dispose  of  the  said  hereditaments  in  manner  therein  [*271] 
mentioned.  And  it  was  thereby  declared  and  agreed 
that  said  Timothy  Bourne  and  Alfred  William  Powles,  or  the 
survivor  of  them,  his  heirs,  or  their  or  his  assigns,  with  and  out 
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of  the  monies  produced  by  such  sale  or  sales,  and  such  clear 
rents  and  profits  (if  any)  of  the  said  hereditaments  as  should 
actually  come  to  their  or  his  hands  previously  to  such  sale  or 
sales  taking  place,  should  pay  and  discharge  the  expenses,  costs, 
and  disbursements  therein  mentioned,  and  in  the  next  place  pay, 
satisfy,  and  discharge  unto  the  company,  constituted  as  aforesaid, 
all  such  sums  or  sum  of  money  as  should  be  then  due  or  owing 
to  them  from  the  said  Hugh  Gore,  his  executors  or  administra- 
on  any  such  of  the  several  accounts,  for  any  such  of  the  several 
causes,  in  any  such  of  the  several  ways,  or  by  reason  of  any 
such  of  the  several  matters  and  things,  and  whether  for  princi- 
pal monies,  interest,  charges,  or  otherwise,  as  thereinbefore  in 
that  behalf  were  severally  specified,  declared,  or  intended ;  pro- 
mded  nevertheless^  that  the  principal  monies  to  be  uUimaldy 
recoverable  hy  means  of  the  security  thereby  made^  exclusively 
of  any  sum  or  sums  of  money  to  be  paid  or  advanced  for  the 
insurance  from  fire  of  the  messuages  or  dwelling-houses  and 
other  buildings  of  the  said  hereditaments,  should  not  exceed  the 
sum  of  £6800 ;  and  should  pay  any  surplus  of  the  said  trust 
monies  unto  the  said  Hugh  Gore,  his  heirs,  executors,  adminis- 
trators, or  assigns,  for  his  and  their  own  benefit ;  and  should,  when 
all  the  purposes  of  the  said  security  were  satisfied,  re-surrender 
the  said  hereditaments,  or  such  part  thereof  as  should  remain 
unsold,  with  the  appurtenances,  to  the  use  of  the  said  Hugh 
Gore,  his  heirs  and  assigns. 

The  premites  comprised  in  this  deed  were  duly  surrendered 
to  the  use  of  Bourne  and  Powles  and  their  heirs,  and  they  were 
admitted  tenants,  according  to  the  custom  of  the  mamor. 

Gore  afterwards  completed  the  building  of  the  three 
[•272]  •messuages  mentioned  in  the  indenture.  They  were  re- 
spectively completed  in  November,  1837,  June,  1839, 
and  March,  1840,  and  were  inunediately  sold  to  different  per- 
sons for  the  respective  sums  of  £1860,  £2000,  and  £2100. 
These  sums  were  on  each  occasion  received  from  the  purchaser 
by  the  bank,  through  their  manager,  and  were  applied,  as  the 
bank  admitted,  in  reduction  of  the  debt  due  and  owing  to  them 
from  Gore.  The  sums  were  also  entered  in  the  books  to  the 
credit  of  Gore,  though,  as  the  bank  stated,  not  to  the  credit  of 
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his  separate  account  with  them,  but  to  the  credit  of  a  joint  ac- 
count which  they  had  with  Smith  and  Gore.  That  account, 
however,  originated  in  the  debt  of  £2167,  mentioned  in  the  in- 
denture of  the  10th  May,  1837,  in  which  debt  Smith  was  colla- 
terally concerned. 

At  the  end  of  the  year  1837,  after  the  first  house  had  been 
sold,  Gore,  being  indebted  to  the  plaintiff  in  a  sum  of  £560  for 
timber,  and  having  requested  a  further  supply,  the  plaintiff,  con- 
sidering that  by  means  of  the  sum  of  £1850,  which  the  bank 
had  then  lately  received,  the  debt  due  to  them  from  Gore  was 
reduced,  acceded  to  Gore's  request,  upon  having  the  value  of 
such  further  supply  of  timber,  together  with  the  sum  of  £560, 
secured  to  him  by  a  second  mortgage  of  such  parts  of  the  copy- 
hold premises  as  then  remained  unsold ;  the  whole  amount  to 
be  secured  not  to  exceed  the  sum  of  £1000.  This  ^mrangement 
was  carried  into  effect  by  an  indenture  dated  the  1st  January, 
1838,  and  made  between  the  plaintiff,  of  the  one  part,  and  Gore, 
of  the  other  part ;  and,  on  the  4th  January,  a  notice  in  writing 
of  the  execution  and  contents  of  that  indenture  was  served  on 
Bourne  and  Powles,  by  the  plaintiff's  solicitors. 

In  1840,  after  the  last  house  had' been  sold,  the  plaintiff  made 
various  applications,  and  ultimately,  on  the  31st  August  in  that 
year,  sent  a  formal  letter  through  his  solicitors  to  the 
banking  company,  requesting  them,  as  *first  mortgagees,  [•273] 
to  come  to  an  account  with  him  in  respect  of  what 
might  be  due  to  them  on  their  mortgage  security,  observing, 
that  the  sum  to  be  ultimately  recovered  or  recoverable  by  virtue 
of  their  security  did  not  exceed  the  ^um  of  £5800,  but  that  he 
was  willing  to  account  with  them,  on  the  principle  of  applying 
the  sum  of  £5950,  which  they  had  received  from  the  sale  of 
the  houses,  in  satisfaction  of  the  principal  sum  of  £5800,  se- 
cured by  the  deed  of  May,  1837,  together  with  interest  and 
charges. 

In  reply  to  this  application,  the  solicitor  of  the  company  wrote 
to  the  solicitors  of  the  plaintiff  as  follows : — "  Permit  me  to  re- 
mind you  that,  as  long  ago  as  last  May,  I  informed  your  Mr. 
Morecrofl,  that  the  balance  then  owing  to  the  Liverpool  Banking 
Company  from  Hugh  Gore  was  1128/.  15^.  Id.,  exclusive  of  about 
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six  months'  interest,  bank  commission  and  some  trifling  charges, 
and  which  is  secured  by  the  said  deed  of  mortgage  dated  on  or 
about  the  10th  day  of  May,  1837,  and  the  surrender  to  Mr.  Tim- 
othy Bourne  and  Mr.  Alfred  William  Powles  on  behalf  of  the 
said  company.  Allow  me  to  mention  that  there  will  also  be  sonu) 
further  interest  to  be  added  to  that  balance,  and  that  the  said 
company  intend  to  insist  on  and  enforce  their  security^  right,  and 
title  upon  and  to  the  unsold  lands  and  premises  comprised  in 
the  said  deed  and  surrender  for  the  balance  owing  by  Hugh 
Gore  to  the  said  company,  and  I  beg  to  decline  any  discussion 
respecting  it  except  upon  the  above  principle." 

The  bill  which  was  filed  against  Bourne,  Powels,  and  Gore 
(the  former  being  made  a  defendant  in  his  character  of  regis- 
tered public  officer  of  the  bank,  as  well  as  trustee,)  charged  that 
the  company  were  not  entitled  to  have  any  debt  which  might 
be  due  to  them  on  Gore's  general  banking  account  secured  upon 
the  unsold  copyhold  premises,  but  only  such  principal  monies 
as  were  recoverable  under  the  deed  of  May,  1837,  to  the 
[*274]  extent  therein  mentioned,  *and  that  the  company  had  in 
fact,  by  the  exercise  of  the  power  of  sale  comprised  in 
that  deed  (Gore  not  having  been  the  vendor,  or  received  the  pur- 
chase-monies for  the  houses,)  received  all  the  principal  monies 
which  were  secured  by  the  deed. 

The  bill  prayed  a  declaration  that  the  defendants,  as  trustees 
for  the  banking  company,  were  not  entitled  by  virtue  of  the  in- 
denture of  the  10th  May,  1837,  to  recover  or  receive  any  larger 
or  further  sum  out  of  the  mortgaged  premises  than  £5800,  to- 
gether with  monies  spent  for  insurance  against  fire ;  that  an 
account  might  be  taken  of  what,  if  anything,  was  due  to  them 
on  their  security,  charging  them  with  the  several  sums  of  £1850, 
£2000,  and  £2100 ;  that  if  anything  was  overpaid  to  them  they 
might  be  charged  with  all  sums  so  over  paid  to  them  with  in- 
terest, and  that  if  anything  should  be  found  due  to  them,  the 
plaintiff  might  be  at  liberty  to  redeem  them,  &c.  &c. 

The  defendants,  by  their  answer,  insisted  that  it  was  intended 
that  their  mortgage  should  operate  as  a  continuing  security  for 
a  floating  balance  so  that  any  balance  which,  at  any  time,  might 
be  due  and  owing  to  the  company  from  Gore,  while  the  ac- 
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count  between  the  company  and  himself  existed  open  and  un- 
settled, should  he  recoverable  thereunder,  subje6t  to  a  limita- 
tion in  point  of  amount  for  the  purpose  of  regulating  the  stamp 
to  be  placed  on  the  mortgage,  which  limitation  it  wais  agreed 
should  be  the  sum  of  £5800.  They  admitted  that  Gore  did  not 
receive  4he  purchase<monies  for  the  bouses,  but  they  stated  that 
he  negotiated  for  the  sale  of  them,  and  that  no  contracts  were  enter- 
ed into  between  the  defendants  and  the  purchasers ;  and  that,  ex- 
cept in  joining  in  the  surrender  to  the  purchasers,  the  defendants 
had  not  exercised  the  power  of  sale  contained  in  the  indenture  of 
May,  1837.  •  . 

The  defendants  also,  by  their  answer,  stated  that,  after  the  ex- 
ecution of  the  deed  of  May,  1838,  and  previously  to  the 
receipt  of  each  of  the  before-mentioned  sums  of  money  'for  [*2751 
the  houses,  they  had  made  large  advances  to  Gore  on  his 
banking  account,  large  portions  of  which  were  employed,  or  pro- 
fessed to  be  employed,  by  him  in  the  completion  of  the  houses ; 
and  that,  though  the  plaintiff  had  notice  after  the  4th  January, 
1838,  that  the  company  were  assisting  Gore  with  these  advan- 
ces, he  nevertheless  did  not  object  to  such  advsgices,  but  ac- 
quiesced in  them. 

Mr.  Anderdon  (with  whom  was  Mr.  Rolt,)  for  the  plaintiff, 
contended  that  it  was  at  least  doubtful  whether  the  defendants 
were  entitled  as  against  the  plaintiff  to  be  allowed  for  any  ad- 
vances made  by  them  after  notice  of  the  plaintiff's  mortgage ; 
but  that  at  all  events,  according  to  the-true  construction  of  the 
deed  of  May,  1837,  the  defendants'  mortgage  security  was  dis- 
charged by  the  payment  of  the  three  several  sums  of  £1850, 
£2000,  and  £2100. 

Mr.  Riissell  and  Mr.  Hislop  Clarke^  for  the  defendants, 
Bourne  and  Powles. — The  defendants'  security  was  prepared 
according  to  the  approved  form.  It  was  considered  that  these 
parties  were  dealing  on  a  running  account ;  and  the  result  of 
the  account,  whatever  it  might  happen  to  be  at  any  time,  provi- 
ded it  did  not  exceed  a  certain  limit,  was  to  be  the  sum  recover- 
able by  the  indenture.  What  might  be  done  in  the  interim  was 
not  regarded,  provided  the  result  of  the  account  was  recoverable. 

Vol.  IL  33 
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Now,  here  the  three  sums  received  were  not  received  specially 
in  reduction  of  the  mortgage  ;  whatever  therefore  was  due  he- 
yond  them,  though  matter  of  general  account,  was  properly  the 
subject  of  the  security.  But,  even  supposing  the  defendants'  se^ 
curity  to  have  been  exhausted  by  these  payments,  the  sums  ad- 
vanced by  them,  with  the  acquiescence  of  the  plaintiff,  for  the 
building  and  repairs  on  the  premises  must  be  allowed  them  in 
account    As  to  what  has  been  said  respecting  advances  made 

by  the  defendants  after  notice  of  the  plaintiff's  mortgage, 
[•276]    the  'decision  of  Lord  Cowper,  in  Gordon  v.  OrcJiamJ^a) 

is  in  point*  The  inquiry  directed  in  that  case  as  to 
subsequent  advances,  which  was  obtained  "  upon  the  importu- 
nity of  the  counsel,"  seems  useless,  as  the  decree  is  complete 
without  it.(6)  And  see  Mr.  Sweeps  edition  of  Jarmcais  Convrnf- 
ancing.(c) 

Mr.  Blunt  for  the  defendant  Grore. 

Mr.  Anderdon^  in  reply,  contended,  that  the  construction  put 
by  the  defendants  upon  the  deed  of  May,  1837,  tended  to  the  de- 
struction of  their  own  security  by  showing  an  evasion  of  the 
stamp  laws. 

The  Vice-Chancellor. — My  impression  on  that  part  of  the 
case  which  alone  the  plaintiff  comes  here  to  contest  is  this :  that, 

(a)  7  Vin.  Abr.  53,  pi.  3 ;  2  Eq.  Ca.  Abr.  598. 

(6)  *'  It  IB  by  the  oonsent  of  tho  dofondant  Graham  ordered  and  decreed,  that  the 
■aid  estate  by  him  porchaacd  of  the  said  Sir  Richard  Hatchinaon,  be  Bold  to  the  best 
purchaser,  6lc.,  and  out  of  the  money  arising  by  such  sale  the  defendant  Turner  is 
to  be  paid  hia  debt  in  the  fifst  place  ;  and  for  that  purpose  the  said  Master  is  to  see 
what  is  due  to  him  as  advanced  or  lent  on  the  credit  of  the  said  mortgage ;  and  if 
he  »haU  find  any  moniet  adoanced  by  the  said  Turner  on '  the  credit  of  the  oaid 
mortgage,  after  the  SlSth  of  August,  \7i^t  he  is  to  state  the  same  specially;  and 
the  said  Master  is  to  tax  tho  defendant  Tamer  his  costs  of  this  rait ;  and  after  the 
defendant  Turner  shall  be  satisfied  what  shall  be  so  certified  due  to  him  for  principal, 
interest,  and  costs,  then  the  defendant  Montgomery  is  in  the  next  place  to  be  paid  his 
principal  sum  of  -£300,  with  interest,  together  with  his  costs  of  this  suit,  to  be  com- 
puted and  taxed  by  the  said  Master  out  of  the  said  money  arising  by  such  sale  of  tha 
premtses,  &c."  *R.  L.  715,  A.  fo.  341. 

(fi)  VoL5»p.443. 
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upon  the  words  "  principal  monies  to  be  ultimately  recoverable 
by  means  of  this  security,"  I  must  hold,  that  any  principal 
money,  or  payment  on  account  of  principal  money,  or  applicable 
as  principal  money,  which  was  received  by  the  mortgagees  by 
means  or  virtue  of  the  security,  whensoever  received,  must  be 
applied  to  cut  down  and  reduce  the  £5800. 

*The  next  question  is,  whether  it  appears  conclusively  [*277] 
upon  the  materials  before  me  that  any  sums  have  been 
received  for  principal  money,  or  applicable  as  principal  money, 
by  means  or  virtue  of  the  security.  Now,  it  does  not  certainly 
appear  that  the  whole  of  the  three  sums  in  question  has  been  so 
received,  but  there  is  so  high  a  degree  of  probability  that  some 
portion  of  them  was  so  received,  that  I  think  I  may  take  that  for 
granted.  These  sums  were  received  from  the  purchasers  of 
parts  of  the  property :  in  two  instances  upon  sales  made  by  the , 
mortgagees  under  their  power  of  sale  ;  in  the  third  instance  upon 
«  a  sale  expressed  to  be  made  by  the  mortgagor,  with  the  mort- 
gagees' concurrence'^  on  the  terms  of  receiving  the  purchase- 
money  in  part  reduction  of  their  mortgage  debt. 

Now,  it  seems  difficult  to  say,  that  these  sums  were  received 
otherwise  than  by  means  or  virtue  of  the  security.  Gore,  the 
mortgagor,  is  not  allowed  to  receive  them.  The  mortgagees 
stand  between  him  and  the  purchaser,  and  take  the  money  im- 
mediately out  of  the  purchaser's  hands.  Is  it  possible  to  say 
that  they  do  not  get  it  by  means  or  virtue  of  the  security  1  If 
Indeed  they  had  merely  joined  in  the  conveyance  to  the  pur- 
chaser for  the  purpose  of  assurance,  and  being  not  unwilling 
that  their  security  should  be  diminished,  and  having  confidence 
in  the  mortgagor,  they  had  allowed  him  to  receive  the  money, 
then,  though  he  had  paid  it  the  next  hour  into  the  bank,  they 
would  not  have  received  it  by  means  or  virtue  of  the  security, 
but  by  the  voluntary  payment  of  the  mortgagor.  But  here  they 
will  not  let  the  mortgagor  receive — they  will  not  let  their  secu- 
rity be  reduced  without  a  corresponding  payment.  The  conse- 
quence is,  that  they  directly  and  immediately  make  their  secu- 
rity available  for  the  payment  of  their  debt  pro  tanto, 

Thb  plaintiff  undertaking  to  waive  any  question  as  to  the  right  of  the  banking 
conmany  to  charge  aa  against  the  plaintiffi  by  virtue  of  the  mortgage-dead  of  the 
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10th  day  of  May,  1837,  any  advances  made  &y  them  to  the  defendant,  Hu^h  Gore» 
after  receipt  of  the  notice  of  the  4th  January,  1  ^38,  and  the  defendants  Timothy 
Bouitie  and  Alfred  William  Powlea  undertakinff  not  to  appeal  from  this  decree,(a) 
declare  that  the  principal  sun  of  £5600,  to  which  the  security  of  the  banking  com- 
pany  in  the  pleading!  mentionod  was  limited  by  the  mortgage  of  the  lOth  day  of 
May,  1837,  was  satisfied,  or  reduced  by  the  payment  to  the  said  banking  company 
of  the  several  sums  of  JC18)0,  JC^OOn,  and  £'2\00,  in  the  pleadings  mentioned,  so  far 
as  the  same  sevorarsums,  op  any  of  them,  were  at  the  respective  times  of  the  pay- 
ment thereof,  ok.  are  now,  properly  applicable  to  the  payment  of  principal  money 
merely,  due  at  the  respective  times  of  such  payment  from  the  defendant  Hugli  Gore 
to  the  saiJ  banking  company,  or  any  part  of  such  money,  other  than  monies  paid  for 
insurances  of  the  premises  from  fire.  Refer  it  to  the  Master  to  take  an  account  of 
what  is  due  ih  the  said  banking  company  from  the  defendant  Hugh  Gere  on  the  said 
security,  having  regard  to  the  proviso  limiting  the  said  security  to  JC5900,  and  to  the 
above  declaration  in  reference  thereto,  and  having  regard  also  to  the  receipt  of  the 
■aid  sunos  of  (1850,  X3000,  and  $9100,  by  the  said  banking  company  on  account 
of  the  said  security,  and  to  the  respective  times  at  which  the  suid  several  sums  were 
respectively  received  ;  and,  upon  the  request  of  the  defendants,  Timothy  Bourne  and 
*  Alfred  WillKtm  Powlos,  let  the  Master  inquire  whether  any  and  what  si^ns  have 
been  properly  expended  by  'the  said  banking  company  on  the  property  comprised  in 
their  said  security,  or  any  and  what  part  thereof,  and  in  what  manner,  and  for 
what  purposes  and  under  what  circumstances ;  and  at  the  like  request  let  the  Master 
also  inquire  whether  any  and  what  sums  have  been  expended  on  the  said  premises  by 
the  said  banking  company  by  which  the  value  of  the  property  has  been  ipcreased, 
and  ip  what  manner  and  for  what  purpose  and  nuder  what  circumstaoces.  Such 
inquiries  to  be  without  prejudice  to  any  question  of  law  or  equity.  6ui ,  &c. 

(a)  The  prefatory  words  were  added  by  the  parties  after  the  Vice-ChanceUor  had 
delivered  the  minutes. 


•  • 


[•279]  .  ,      •Parker  v.  Marchant. 

1843:.March6th,  7th. 

« 

Under  a  devise  of  testator's  messuages,  lands,  tenements,  and  real  estate : — Heldt 
that  chattel  leaseholds  of  which  he  was  possessed  at  the  time  of  makmg  his  will 
and  at  his  death  did  not  pass. 

Robert  Parker,  bvhis  will,  after  bequeathing  various  pecu- 
niary legacies,  and  giving  to  his  brother-in-law  Sir  Timothy 
Shelley,  Bart,  and  Sir  John  Shelley  Sidney  Bart.,  all  the  rest 
and  residue  of  his  ready  money,  securities  for  money,  and  monies 
in  the  funds,  in  trust  to  invest  the  same  in  their  joint  names  for 
the  benefit  of  his  wife  for  her  life,  and  after  her  decease  for  the 
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benefit  of  his  cousins  Thomas  Marchant  and  John  Marchaut, 
the  children  of  his  late  cousin  William  Marchant,  and  the  chil- 
dren of  his  late  cousin  Mary  Knight,  in  equal  shares,  in  the 
manner  stated  in  the  fonner  report  of  this  case,(a)  proceeded  in 
the  following  terms : — "  The  share  of  such  child  or  children  as 
shall  be  under  the  age  of  twenty-one  years,  when  the  same  shall 
become  transmissible  by  the  decease  of  my  said  dear  wife,  shall 
be  paid  into  the  hands  of  the  natuial  parent,  or  next  of  kin,  or 
guardian  appointed,  as  the  case  may  be ;  and  I  do  direct  that 
the  receipt  or  release  of  each  of  the  said  parties,  children, 
parents,  or  others  •respectively,  shall  be  a  sufficient  dis-  [*280] 
charge  to  my  said  trustees  for  such  share  or  shares  re- 
spectively, and  that  they  shall  not  be  accountable  for  any  more 
of  my  personal  estate  than  shall  come  to  their  respective  hands. 
As  to  my  messuages,  lands,  tenements,  and  real  estate,  I  do  dis- 
pose thereof  as  follows : — ^I  give  and  devise  unto  the  said  Sir 
Timothy  Shelley  and  Sir  John  Shelley  Sidney  and  their  heirs 
all  those,"  &c.  [Here  followed  an  enumeration  of  various  mesr 
suages  and  lands:  see  ante,  vol.  1,  p.  291.] 

The  messuages  and  lands  enumerated  in  the  will  being  all  of 
freehold  or  copyhold  tenure,  and  the  testator  having  been  pos- 
sessed at  the  date  of  his  will  of  certain  leasehold  estates  held  for 
years,  the  Vice-Chancellor  at  the  hearing  of  the  cause  directed  a 

(a)  See  ante,  Vol.  I,  p.  291.  The  jadgment  of  the  Vice-Chancellor,  upon  the 
matteiB  there  diacnawd,  was  affirmed  by  the  Lord  Chancellor  in  April,  1843.  (See 
6  Jaiist,  458.)  Upon  the  questiou  ao  much  agitated  both  at  the  original  hearing  and 
on  the  appeal,  viz.  whether  a  bequest  of  **  ready  money"  compreheudi  money  at  a 
banker's,  the  foLowing  dialogue  from  Malynes^a  Lex  Mercaioria  seems  applicable  :— 

Philomathy. — What  thiugs  are  most  requisite  iu  the  jonnial  to  be  noted  ? 

SchooU'partner. — ^Three  notable  things  are  to  be  notod  in  the  journal: — 1.  The 
matter  whereof  it  is  made.  2.  The  form  thereof.  3.  The  office  wherennto  it  is 
used. 

* 

Phil  — Proceed  to  the  explication  of  the  first  member. 

Scho  — ^The  matter  whereof  the  journal  is  made  may  be  drawn  to  fire  chief 
branched:  for  it  proceedeth ~1.  From  the  inventory;  2.  From  truffick's  continual 
exercise,  &c.,  &c. 

Phil — Go  on  with  tho  first  branch. 

Scho. — A  usual  inventory  generally  conslsteth  in  stocks  increasing  improperly  by 
means  of— 1.  Ready  m&ney ;  and  that  in  cash,  in  hank,  or  both.  2.  Wane  remain- 
ing unaold  4re. 


GASES  IN  CHANCERY. 


1843. — Parker  T  Morchant. 


cas3  to  be  stated  for  the  opinion  of  a  Court  of  law,  upon  the 
qut)stion  whether  the  leasehold  properties  or  either  and  which 
of  them  passed  under  the  testator's  will  to  Sir  Timothy  Shelley 
and  Sir  John  Shelley  Sidney.(a) 

It  should  be  here  mentioned  that  in  addition  to  the  leasehold 
property  at  Brighton  referred  to  in  the  former  report  of  this  case, 
the  testator  was  at  the  date  of  his  will  possessed  of  a  leasehold 
house  in  the  Circus  at  Bath ;  the  particulars  relating  to  which 
are  shortly  noticed  in  the  judgment  on  the  present  hearing. 

The  case  was  argued  bsfore  the  Court  of  Common  Pleas, 
After  argument  the  learned  Judges,  Tindal,  C.  J.,  Erskine^  J., 
Maule,  J.,  and  Creaswell,  J.  certified  that  neither  of  the  leasehold 
properties  mentioned  in  the  case  passed  under  the  will  to  Sir  T. 
Shelley  and  J.  Shelley  Sidney. 

The  cause  now  came  on  for  hearing  upon  the  question  of  the 
confirmation  of  the  certificate. 

Mr.  Lovatj  for  the  plaintiff. 

Mr.  Simpldnson,  Mr.  Bethell,  Mr,  Kenyon  Parker ^ 
[•231]    Mr.  *Koe,  Mr.  WUcock,  Mr.  Hood,  Mr.  Boyle,  Mr.  Siofie, 
Mr.  Pitman,  Mr.  Whailey,  Mr.  Lewis,  and  Mr.  Tripp, 
appsared  for  the  ssveral  other  parties. 

It  was  argued  against  the  certificate,  that  the  words  "  real 
estate"  must  have  been  intended  to  comprehend  everything  in 
the  nature  of  realty  of  which  the  testator  was  possessed,  and 
therefore  leasehold ;  and  in  support  of  this  construction  reliance 
was  placed  on  the  cases  of  Day  v.  Trig{h)  and  La^ie  v.  Earl 
Stanhope.{c)  The  cases  of  Turner  v.  Husler,{d)  Lowtlier  v. 
Cavendish,{e)  and  Addis  v.  Clement{f)  were  also  referred  to.  It 
was  also  contended  that  the  word  "  heirs"  was  not  used  by  the 
testator  in  its  strict  technical  sense,  and  might,  taking  into  con- 
sideration the  whole  tenor  of  the  will,  be  fairly  applied  to  lease- 

(a)  Ante,  Vol.  1,  p  311.  (h)  I  P.  W.  286. 

(«)  6  T.  R  345.  (rf)  1  Bro.  C  C.  78. 

(«)  Ambl.  356;  1  Eden,  99.  (/)  S  P.  W.  456. 
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holds.  la  Thompson  v.  Lawley{a)  and  Pistol  d.  Randall  v. 
Riccardson,{b)  the  limitations  could  not  with  any  propriety  be  so 
applied.  The  Court  would  be  disposed  as  far  as  possible  to  limit 
the  rule  laid  down  in  Rose  v.  BariletL{c) 

March  7th. — The  Vice-Chancellob. — ^It  has  been  argued 
that  the  testator  has  given  to  his  wife  for  her  life  his  leasehold 
as  well  as  freehold  and  copyhold  estates,  including  in  that  gift 
not  only  a  valuable  leasehold  estate  at  Brighton,  but  also  this 
property,  which,  if  I  recollect  right,  I  desired  to  be  inserted  in 
the  schedule  to  the  case  laid  before  the  Judges  as  belonging  to 
him  at  the  time  of  making  his  will,  namely,  a  house  in  the  Cir- 
cus at  Bath  in  which  he  resided  part  of  his  life,  and  which  was 
held  by  him  at  rack-rent  for  a  term  of  twenty-one  years  from 
Lady  Day,  1818,  eleven  years  of  which  had  elapsed  at 
the  date  of  his  *wilL  The  contention  therefore  is,  that  [*2S2] 
a  life-estate  for  the  wife  was  created  in  this  eleven  years 
term  at  rack-rent — ^an  observation  not  perhaps  of  great  weight, 
but  which  nevertheless  suggests  itself. 

The  testator  begins  the  gift  with  that  which  seems  to  me  the  key 
of  the  whole.  After  closing  a  perfectly  distinct  subjsct  he  says, 
^  As  to  my  messuages,  lands,  tenements,  and  real  estate,"  not 
saying,  "  freehold,"  (he  had  in  fact  both  freehold  and  copyhold 
of  inheritance,)  but  <<  as  to  my  messuages,  lands,  tenements,  and 
real  estate,  I  do  dispose  thereof  as  follows."  Now,  it  cannot,  I 
think,  be  very  reasonably  contended,  the  words  "real  estate"  be- 
ing here  last,  that  the  words  "  messuages,  lands,  tenements" 
occurring  before  them,  can,  upon  any  principle,  independently 
of  Rose  V.  Bartlett,  be  held  to  mean  or  include  chattel  lease- 
holds. All  that  he  here  describes  must  I  conceive  be  taken  to 
be  real  estate,  and  then  he  disposes  "  thereof  as  follows ;"  that  is 
to  say,  he  disposes  of  that  which  he  has  before  said  is  real  estate. 
Then  he  goes  on  and  devises  to  the  tnistees  in  the  manner  which 
has  been  stated.  The  observations  of  the  Judges,  particularly 
Lord  Eldony  in  the  case  of  Thompson  v.  Lawley.{d)  though 

(a)  9  B.  &  P.  .103.  (6)  2  P.  W.  459,  n  ;  1  H.  Bl.  36  n. ;  3  Dougl.  361. 

(0  Cro.  Car.  399.  (d)  3  B.  4t  P.  303. 
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that  case  may  be  thought  ditterent  in  its  circumstances  from  the 
present,  are  not  inapplicable  to  this  will.  The  same  remark  may 
be  made  as  to  Arkdl  v.  Fletcher ^{a)  before  the  present  Vice- 
Chancellor  of  England, — a  case  deserving  attention.  Here  the 
use  of  the  word  "  heirs"  without  the  words  "  executors  and  ad- 
ministrators," the  enumeration  of  particulars  that  the  testator 
has  made,  and  the  omission  of  any  sp3cific  mention  of  the  Cir- 
cus house  and  Brighton  property,  seems  to  me,  especially  when 
considered  in  connection  with  the  rule  in  Rose  v.  Bartleti,  a 
rule  in  force  for  the  purpose  at  least  of  construing  this  instru- 
ment, to  strengthen,  if  it  could  be  requisite  to  strengthen, 
[*283]  the  'argument  against  including  the  chattel  leaseholds 
under  the  words  '^  and  all  other  my  messuages,"  and  so 
on  ;  that  is,  against  holding  that  these  general  expressions  were 
meant  to  be  used  for  any  other  purpose  than  that  of  surely  and 
clearly  including  all  the  real  estates.  On  the  whole,  indepen- 
dently of  the ,  great  weight  belonging  to  the  united  opinion  of 
the  four  learned  Judges,  whose  certificate  is  before  me,  I  come 
to  the  same  conclusion  as  they  have  done,  and  cannot  refuse  to 
confirm  their  certificate. 


MEMORANDA. 


At  the  end  of  Hilary  Term,  1843,  John  Barnard  Byles,  Esq. 
of  the  Inner  Temple,  was  called  to  the  degree  of  the  coif,  and 
gave  rings  with  the  motto  "  Metuii  secundis" 

In  Easter  term,  Digby  Caley  Wrangham,  Esq.^  of  Gray's 
Inn,  Serjeant  at  Law,  was  appointed  one  of  her  Majesty's  Ser- 
jeants. At  the  same  time,  Sir  Gregory  Allnutt  Lewin,  Knt.,  of 
the  Middle  Temple  ;  the  Hon.  John  Chetwynd  Talbot,  of  Lin- 
coln's Lm ;  Samuel  Martin,  Esq.,  of  the  Middle  Temple ;  John 

(a)  10  Sim.  399. 
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Arthur  Roebuck^  Esq.,  of  the  Inner  Temple ;  and  William 
Henry  Watson,  Esq.,  of  Lincoln's  Inn,  were  appointed  her 
Majesty's  counsel. 


•Howell  v.  Tyler,  (•284] 

1843 :  Maieh  31sL 

The  costs  of  a  London  attorney  attending  the  exectltion  of  a  comminioii  for  the  ezft* 

miuaticm  of  witneBses  iu  the  oooatry,  may,  under  special  cireomstanoes,  be*  allowed 

on  taxation  of  costs  between  party  and  party. 
Coder  particolar  circumstances  the  Court  allowed  the  commissioner  a  small  fee  for 

perasiujr  the  pleadings. 

t 

Th^  bill  was  filed  in  1830  against  Thomas  Tyler,  the  heir  at 
law  of  Thomas  Tyler  the  younger,  and  against  Jane  Tyter, 
Morgan  Evans,  and  Mary  his  wife,  who  were  persons  interested 
in  and  representing  the  real  and  personal  estate  of  Thomas  Ty- 
ler the  younger,  praying  payment  of  a  sum  of  £300  bequeathed 
to  them  by  the  will  of  Thomas  Tyler  the  elder  dated  1788, 
which  sum  Thomas  Tyler  the  younger,  who  was  executor  of 
Thomas  Tyler  the  elder,  was  alleged  to  have  retained,  upon  an 
agreement  under  his  signature  charging  his  real  and  personal 
estate  with  the  payment  thereof. 

The  defendants  resisted  the  plaintiff's  bill,  on  the  ground  that 
the  estate  of  Thomas  Tyler  the  elder  was  insolvent,  and  that 
the  alleged  agreement  of  Thomas  Tyler  the  younger  was  not 
genuine,  the  signature'  thereto,  purporting  to  be  his  signature, 
being  a  forgery. 

In  September,  1841,  the  defendants  employed  Mes^s.  Johnson, 
Son,  and  Weatherall,  of  the  Inner  Temple,  to  act  as  their  solicit 

« 

tors  in  the  subsequent  defence  in  this  suit.  In  the  same  month, 
the  plaintiff's  solicitor,  who  resided  at  Neath  in  the  county  of 
Glamorgan,  one-himdred  and  ninety-eight  miles  from  London, 
gave  notice  to  Messrs.  Johnson  &  Co.  of  his  intention  to  execute 
the  commission  issued  by  him  in  the  cause  at  Neath. 

In  consequence  ot  this  notice  Mr.  Weatherall  went  from  Lon- 

Vol.  n.  34 
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don  to  Neath  and  attended  the  execution  of  the  commission ; 
being  absent  from  London  seven  days. 

The  causa  cams  on  for  hearing  on  the  2nd  December,  1841, 
when  certain  inquiries  were  directed ;  and  Thomas  Tyler  the 
heir  admitting  the  will  of  Thomas  Tyler  the  younger,  the  bill 
was  dismissed  against  him  with  costs,  without  prejudice 
[•285]  to  the  question  by  whom  and  out  of  'what  fund  the  costs 
.were  ultimately  to  be  paid ;  and  it  was  referred  to  the 
Master  to  tax  those  costs. 

The  plaintiffs  then  abandoned  the  suit  and  did  not  draw  up 
the  decree. 

The  defendants'  solicitors  then  carried  into  the  Master's  office 
a  bill  of  costs  on  behalf  of  the  defendant  Thomas  Tyler,  where- 
in they  charged  the  sum  of  13/.  4*.  for  the  expenses  and  journey 
of  Mr.  Weatherall  to  Neath  and  back,  one-third  of  which  was 
claimed  by  them  as  the  costs  of  Thomas  Tyler.  This  claim 
was  opposed  by  the  plaintiffs  on  the  ground  that  the  defendants 
could  only  be  allowed,  as  between  party  and  party,  to  attend  the 
execution  of  the  commission  by  an  agent. 

Li  this  state  of  things,  the  Master  {DowdesweU)  desired  that 
evidence  should  be  laid  before  him  to  show  the  propriety  of  the 
journey.  Accordingly  an  affidavit  was  made  by  Mr.  Weatherall, 
from  which  it  appeared  that  when  the  deponent  and  his  part- 
ners were  first  introduced  into  the  cause,  they  found  that  the 
defendants'  comisel  had  advised  that  it  was  unnecessary  for 
them  to  enter  into  evidence  ;  but  that,  not  being  satisfied  with 
this  advice,  the  deponent  and  his  partners  prepared  a  case  and 
laid  the  pleadings  before  another  counsel,  who  advised  that  it 
would  be  necessary  for  them  not  only  to  examine  witnesses,  but 
to  cross-examine  the  witnesses  of  the  plaintiff;  and  that  it  was 
also  necessary  that  a  notice  to  produce  the  alleged  agreemant, 
as  well  on  the  execution  of  the  commission  as  on  the  hearing  of 
the  cause,  should  be  served  and  proved  ;  and  further,  that  proof 
should  be  given  of  the  death  of  a  witness  to  certain  bonds  proved 
for  the  defendants.  The  affidavit  also  contained  a  statement 
that,  from  the  great  lapse  of  time  since  the  death  of  Thomas 
Tyler  the  son,  which  took  place  in  1809,  the  defendants  were 
unable  to  give  the  deponent  the  name  and  address  of  any  per- 
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sons  to  be  called  as  witnesses  on  their  behalf,  and  therefore  it 
became  necessary  to  make  many  personal  inquiries ;  that 
it  was  also  necessary  to  ^search  for  and  procure  the  cer-  [•286] 
tificate  of  one  Hopkin  Llewellyn,  who  was  buried  about 
fourteen  miles  from  Neath ;  that  the  deponent  procured  this  cer- 
tificate and  was  examined  under  the  commission  to  verify  it, 
and  also  to  prove  the  notice  to  produce  the  agreement.  The  de« 
ponent  then  stated  that  had  he  not  procured  such  certificate,  the 
defendants  would  have  been  obliged  to  employ  an  agent  to  search 
for  and  procure  the  certificate  and  make  the  inquiries  :  but  that 
such  agent  would  have  had  to  attend  the  commission  as  a  wit- 
ness and  be  paid  as  a  witness,  and  that  he  could  not,  in  the 
judgment  of  the  deponent,  have  made  the  proper  inquiries  with- 
out perusing  the  pleadings  and  informing  himself  of  the  points 
in  the  cause  ;  and  that  no  agent  for  the  usual  charges  would 
have  interested  himself  sufficiently  to  benefit  the  defendants  in 
their  defence.  The  deponent  then,  after  mentioning  other  steps 
which  would  have  been  necessary  if  an  agent  had  been  em- 
ployed, and  after  stating  that  he  had  been  the  means  of  having 
the  commission  executed  by  two  commissioners  instead  of  four, 
alleged  that  in  his  judgment  the  journey  was  indispensable,  and 
a  saving  of  expense,  and  that  by  the  means  aforesaid  the  defen- 
dants were  enabled  to  make,  and  did  make,  a  succesf ul  defence 
in  the  suit 

Master  DtnodesweU,  having  taken  time  to  consider  the  case, 
gave  a  written  judgment  upon  it,  as  follows : — 

On  considering  Mr.  WeatheralPs  affidavit,  I  am  of  opinion 
that  the  expenses  of  his  journey  to  Neath  d&c.  may  be  allowed. 
It  is  admitted  that  his  attendance  as  a  witness  was  necessary, 
but  it  is  urged  that  an  agent  ought  to  have  been  employed  who 
could  have  acted  as  the  solicitor.  I  very  much  doubt  however, 
whether  under  the  circumstances  here  stated  any  expense 
would  have  been  saved  by  the  employment  of  an  agent ;  and  as 
I  do  not  imderstand  the  rule,  that  the  costs  of  a  London  attor- 
ney attending  the  execution  of  a  commission  in  the  country 
shall  not  be  allowed  on  taxation  of  costs  as  between 
•party  and  party,  to  be  so  imperative  as  not  to  be  relaxed    [•287] 
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under  circumstances,  in  this  case  1  tkink  there  are  circum- 
stances, which  sufficiently  show  that  it  ought  to  be  relaxed. 

In  accordance  with  this  decision  Master  Ihw€kswell  made  his 
report,  whereby  he  stated  the  result  of  the  taxation  of  the  costs 
of  the  defendant  Thomas  Tyler :  allowiog  therein  to  that  de» 
fendant,  as  between  party  and  party,  the  sum  of  4/.  8«.  as  his 
share  of  the  before-mentioned  sum  of  13/.  4^.  This  report  was 
confirmed. 

The  cause  being  set  down  for  hearing  for  furtiMr  directions  by 
the  remaining  defendants,  such  bearing  came  on  before  Knight 
Bruce,  Y.  C.  on  the  14th  November,  1842,  whea,  the  plaiutifiEs 
not  appearing,  it  was  ordered  that  the  bill  should  stand  dismissed 
as  against  the  remaining  defendants,  with  costs  to  be  taxed  by 
the  taxing  Master  in  rotation,  and  that  the  plainliffe  should 
pay  those  defendants  such  costs  when  taxed. 

In  consequence  of  this  decree  the  remaining  defendants  laid 
before  the  taxing  Master  a  bill  of  costs,  wherein  they  claimed  to 
be  allowed  82.  16^.,  the  balance  of  the  sum  of  132.  4^.  allowed 
by  Master  Dowdeswell  for  travelliug  expenses,  as  before  men^ 
tioned,  and  in  support  oi  such  claim  they  produced  before  the 
taxing  Master  the  before  mentioned  affidavit  of  Mr.  Weatherall 
and  the  writtra  judgment  of  Master  DawdesweU  ;  and  amongst 
other  reasons  which  they  ujrged  to  show  that  their  rights  and 
interests  could  not  have  been  properly  protected  by  an  agent, 
thiey  represejAted,  as  the  fact  was,  that  on  the  execution  erf*  their 
commission  their  solicitor  was  served  with  a  notice  that  a  wit^ 
ness  who  had  been  subpcenaed  on  their  behalf  was  under  exam- 
ination on  the  pan  of  Ibe  plaintifis ;  upon  which  ttieir  solicitor 
caused  that  person  to  be  cross-examined,  and  the  cros&examina* 
tion  was  read  to  this  Court ;  and  they  submitted  that  in- 
[*286J  asmuch  as  such  a  'proceeding  could  not  have  been 
anticipated,  no  agent  could  have  been  instructed  so  as 
tf>.  meet  such  a  state  of  circumstances. 

The  taxing  Master,  after  hearing  the  case,  admitted  thai  the 
defendants'  solicitor  did  quite  right  to  take  the  journey  on 
behalf  of  his  clienls,  and  expressed  his  opinion  that  the  ex^ 
penses  of  it  would  be  allowed  as  between  solicitor  and  cU^t ; 
he,  however,  decided  that  as  between  party  and  party  no  such 
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iUowaace  could  be  made,  and  he  disallowed  the  whole  of  the 
sum  of  8/.  I65.    He  also,  though  taking  into  account  the  sup* 
posed  expense  of  employiiag  aa  agent,  refused  to  allow  anything ' 
for  the  supposed  agent's  reading  the  pleadings  and  papers  in 
the  causev 

The  defendants  now  presented  their  petition  to  the  Court,  by 
which  they  submitted  that  in  taxing  their  costs,  as  between 
party  and  party,  the  taxing  Master  ought  to  have  allowed  them 
the  sum  of  8/.  16^.,  being  their  proportion  of  the  before-mentioned 
sum  of  13/.  4^.,  the  amount  of  the  travelling  expenses,  and  14^. 
being  their  proportion  of  a  guinea  which  had  been  charged  by 
their  commissioner  for  reading  of  the  pleadings,  and  thereby  en- 
abling himself  to  discharge  his  duty  as  a  commissioner.  The 
petitioners  prayed  for  liberty  to  except  to  the  taxing  Master's 
certificate,  and  that  it  might  be  v^rred  back  to  him  to  review 
his  taxation. 

Mr.  Simpkinson  and  Mr.  Bacoriy  for  the  petition. 

Mr.  W,  M.  James^  contra. 

The  Vice-Chancellor. — ^In  the  absence  of  any  authority 
on  the  first  point  except  that  of  the  two  Masters,  who  difier  in 
opinion,  and  there  being  no  evidence  but  Mr.  WeatheralPs  affi- 
davit, I  must  decide  as  I  best  can  between  the  parties  upon  the 
materials  before  me. 

*It  appears  to  me  that  it  cannot  be  an  universal  rule  [*289] 
that  in  a  case  where  a  London  solicitor  has  the  conduct 
of  a  cause,  that  solicitor  should  not  be  allowed  to  attend  a  c(Hn- 
mission  to  examine  witnesses  in  the  country.  On  the  other 
hand  it  is  cflearly  not  an  universal  rule  that  he  should  be  allowed 
to  do  so.  I  agree  with  Master  Dawdeswell  that  it  must  depend 
on  the  circumstances  of  each  case. 

Having  regard  to  the  uncontradicted  statement  in  Mr.  Weath- 
exall's  affidavit,  I  come  to  the  same  conclusion  in  this  particular 
case  as  Master  DowdesweU  did  Therefore,  in  this  case,  the  al- 
lowance ought  to  be  made ;  but  there  must  be  a  deduction  of 
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expenses  which  would  not  have  been  allowed  if  the  travelling 
expenses  had  been  originally  allowed. 

As  to  the  other  point,  namely  the  charge  for  reading  the  plead- 
ings, I  am  in  the  same  condition  as  to  authority  and  evidence 
as  on  the  first  point,  and  must  therefore  judge  for  myself.  I  may 
however  say,  that  the  case  before  Master  Dowdeswell  was  con- 
ducted by  the  same  solicitors  who  now  conduct  it,  and  that  the 
same  solicitors  for  the  respondent  who  did  object  to  the  travel- 
ling expenses,  and  did  take  the  opinion  of  the  Master  upon  that 
charge,  did  not  object  to  this.  That  shows  that  it  was  not  con- 
sidered very  remarkable  that  such  a  charge  should  have  been 
included  in  the  bill  of  costs  betweeii  party  and  party.  In  the 
absence  of  authority  on  the  subject,  I  do  not  think  it  unreasona- 
ble that  this  moderate  allowance  should  be  given  in  addition  to 
the  two  guineas  a  day  received  by  the  conmiissioner ;  therefore 
allow  the  fourteen  shillings. 


[*290]  'Daniel  v.  Warren. 

1843:  April  96th. 

Testator  beqaeatbed  the  ram  of  X9000  in  tnwt  for  hii  niece,  and  if  ehe  shoold  die 

without  leaving  any  inue  to  attain  the  age  of  21,  then  in  tniBt  ibr  h»  sister.    The 

niece  being  unmarried: — Held,  that  she  had  not  an  absolute  vested  interest  in  the 

£2000. 
Upon  the  construction  of  a  will,  held  that  chattel  leaseholds  were  to  be  enjoyed  in 

specie  by  the  tenant  for  life  of  the  residuary  real  and  personal  estatOi 

Richard  House,  by  his  will,  dated  the  3rd  of  February, 
1837,  and  executed  so  as  to  pass  real  estates,  after  giving  certain 
pecuniary  legacies,  gave  as  follows ;  "I  give  and  bequeath  unto 
John  Daniel,  Matthew  Davies,  and  the  Rev.  Edward  Ludlow, 
the  sum  of  £2000  in  trust  for  my  niece,  Sarah  Maria  Warren, 
not  to  be  subject  tothe  debts  or  control  of  any  husband  the  said 
Sarah  Maria  Warren  may  have  :  and  if  the  said  Sarah  Maria 
Warren  should  die  without  leaving  any  issue  to  attain  the  age 
of  twenty-one  years,  then  in  trust  for  my  sister,  Sarah  Warren, 
not  to  be  subject  to  the  debts  or  contol  of  her  present,  or  any  fu- 
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ture  husband  the  said  Sarah  Wanen  may  have.  I  give  all  my 
other  property,  of  every  description  and  denomination,  mito  John 
Daniel,  Matthew  Davies,  and  the  Rev.  Edward  Ludlow,  in  trust 
for  my  sister,  Sarah  Warren,  not  to  "be  subject  to  the  debts  or 
control  of  her  present,  or  any  future  husband  the  said  Sarah 
Warren  may  have  ;  and  after  the  death  of  my  sister,  Sai-ah  War- 
ren, then  in  trust  for  my  niece,  Sarah  Maria  Warren,  not  to  be 
subject  to  the  debts  or  control  of  any  husbond  that  Sarah  Maria 
Warren  may  have ;  and,  after  her  death,  unto  her  children  in 
equal  shares  and  proportions ;  and  in  the  event  of  the  said  Sarah 
Maria  Warren  dying  without  leaving  issue  to  attain  the  age  of 
twenty-one  years,  the  whole  of  the  property  to  be  sold  by  public 
auction ;  and  £1000  1  give  and  bequeath  unto  the  trustees  of 
my  will  in  equal  shares,  and  the  remainder  of  the  property  I 
give  and  bequeath  in  equal  shares  to  the  six  following  persons, 
viz.  John  House,  Roger  House  and  Samuel  House,  sons  of  the  late 
James  House,  and  Roger  House,  of  Warminster,  son  of  the  late 
Roger  House,  and  to  John  Sturgis  and  Henry  Sturgis,  sons  of 
the  late  Thomas  Sturgis. 

The  testator  died  on  the  18th  Febntary,  1837,    At  'the    [*291] 
date  of  his  will  and  death  he  was  seised  of  certain  free- 
hold estates  in  fee  simple,  and  certain  copyhold  estates,  held  for 
lives,  and  was  also  possessed  of  considerable  personal  estate,  in 
eluding  certain  leaseholds  held  by  him  for  the  respective  resi 
dues  of  certain  terms  of  ninety-nine  years,  determinable  on  the 
failure  of  lives.    The  leases  were  not  renewable. 

The  bill  was  filed  by  the  trustees  and  executors  of  the  testa- 
tor's will  against  Peter  Warren,  and  Sarah  his  wife,  Sarah  Ma 
ria  Warren,  and  the  other  legatees  named  in  the  will,  pra3ring 
to  have  the  trusts  of  the  will  carried  into  execution.  The  ques- 
tions argued  at  the  hearing  were,  first,  what  interest  Sarah  Ma- 
ria Warren  took  under  the  will  in  the  legacy  of  £2000 ;  and 
secondly,  whether  the  leasehold  estates  ought  to  be  sold  imme- 
diately, and  the  produce  invested  in  the  £3  per  cents,  so  as  to 
apportion  the  benefit  of  it  between  all  parties,  or  whether  the 
tenants  for  life  were  entitled  to  the  rents  in  specie. 

Mr.  LetviUi  for  the  plaintifis. 
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Mr.  Simpkinson  and  Mr.  WiUiam  Tayler,  for  the  defendants, 
Peter  and  Sarah  Warren. — First,  as  to  the  sum  of  £2000,  tJicre 
is  a  gift  of  it  over  to  Sarah  Warren,  in  the  event  of  Sarah  Maria 
Warren  dying  without  leaving  issue  who  attain  twenty-one,  1^ 
that  event  happen  when  it  may.  The  words,  therefore,  which 
imply  an  absolute  gift  of  the  £2000  to  Sarah  M.  Warren,  are  ciH 
down  by  those  which  follow. 

With  respect. to  the  leaseholds  which  are  included  in  the  gift 
of  all  the  testator's  other  property,  they  are  to  be  sold  after  the 
death  of  Mrs.  Warren  and  her  daughter,  and  then  only.  It  is 
clear,  therefore,  that  the  tenants  for  life  are  to  enjoy  this  property 
in  specie.    Akock  v.  Slop^\a)  is  expressly  in  point 

[•292]        'Mr.  Dixon,  for  the  defendant,  Sarah  Maria  Warren, 
upon  the  first  point,  contended,  that  she  took  an  abso- 
lute interest  in  the  £2000.    Upon  the  second  point  he  cited  Be- 
thune  V.  Kennedy. {b) 

Mr.  Berkely,  for  the  defendants,  John  House  and  others. 
— It  is  necessary  for  the  trusts  of  the  will  that  the  property  should 
be  sold  immediately.  No  case  has  gone  the  length  of  deciding, 
that,  where  a  particular  time  has  been  appointed  for  the  sale,  the 
property  shall  not  be  sold  before  that  time  if  necessary.  The 
testator  did  not  mean  that  the  property  should  not  be  converted 
until  the  period  mentioned,  but  that  it  should  not  be  unconverted 
after  that  period.  In  the  cases  cited  the  clear  rents  were  direct- 
ed to  be  enjoyed  in  specie.  In  Mills  v.  Mills^{c)  which  was  a 
stronger  case  than  this,  it  was  held  that  the  property  should  be 
converted, 

Mr.  Tripp,  for  defendants,  in  the  same  interest. — ^In  order  to 
prevent  conversion  there  must  be  a  plain  indication  in  the  will 
that  the  property  is  not  to  be  converted.  In  all  the  recent  cases 
where  it  has  been  held  not  to  be  converted,  there  has  been  an 
express  reference  to  the  property  in  specie  under  the  words 
"rents,"  "dividends,"  &*c.    In  this  case  the  only  apparent  groimd 

(a)  9  Myl.  So  K.  699.  (&)  1  Myl.  -k  Cr.  114.  (e)  7  Sim.  501. 
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far  directing  the  sale  at  the  particular  time  mentioned  in  the  pre- 
vention of  disputes  between  the  parties  interested  in  the  prop- 
erty; but  the  same  reason  applies  to  an  immediate  sale. 

At  the  close  of  the  argument  the  Vice-Chancellor  asked  the 
counsel  for  the  various  parries  whether  their  object  was  to  have 
the  estate  of  the  testator  administered,  or  merely  to  obtain  a  de- 
claration  of  construction.  In  the  latter  cas3  he  should  decline 
making  a  decre  except  by  consent 

*Mr.  Cooper,  amiais  curuB^  upon  this  point  referred  to  [*293] 
EUioison  V.  Knowles.(a) 

The  counsel  for  all  parties  expressed  their  desire  to  take  a 
declaration  upon  the  construction  of  the  will  by  consent 

The  Vice-chancellor. — I  am  of  opinion  as  to  the  sum  of 
£2000  that  it  is  not  absohitely  vested.  The  only  question  would 
be,  whether  the  words,  "and  if  the  said  Sarah  Maria  Warren 
should  die  without  leaving  issue  to  attain  the  age  of  twenty-one 
years,"  meant  this — "  if  she  should  die  in  my  lifetime  without 
leaving  issue."  I  am  of  opinion  upon  this  will  that  they  do  not 
90  mean ;  and  that,  consequently,  according  to  the  true  construc- 
tion of  the  will,  £2000  ought  to  be  invested  and  the  income  paid 
to  Sarah  Maria  Warren  for  her  life,  or  until  further  order,  with 
liberty  to  apply. 

With  regard  to  the  other  question,  the  rule  seems  to  me  ac- 
curately laid  down  in  pp.  298  and  299  of  the  report  of  Pickeritig 
V.  Pickeringy  on  appeal.(6)  There  Lord  Cottenham  says,  ^^Xery 
nice  distinctions,  d^c."  [His  Honor  here  read  Lord  Coitenharnls 
judgment  to  the  word  "  enjo3rment,''  p.  299.]     Now,  as  I  have 

(a)  In  Chanceiyi  May  6th  and  Jaly  29th,  1R43.  In  thia  case  a  mortgagee  filed 
hia  bin  to  set  aside  a  voluntary  aottlement  made  by  the  mortgagor  of  the  mortgaged 
premiseo.  It  appealed,  in  ■ubetance,  that  the  legal  estate  in  the  mortgaged  premiset 
was  vested  in  the  mortgagee,  but  that  the  mortgage  was  not  forfeited.  There  being 
no  relief  to  be  granted  by  way  of  foreclosure,  or  otherwise,  in  equity,  the  Vice-Chan- 
oellor.  Knight  Bruce,  declined  to  make  a  mere  declaration  that  the  settlement  was 
^oid  as  against  the  mortgagee. 

{h)  4  MyL  A  Cr.  388. 

Vol.  n.  35 
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said,  these  expressions  seem  to  ms  to  state  the  nile  with  accura- 
cy. It  is  therefore  a  question  of  intention  upon  the  constructicHi 
of  the  particular  will.  I  confess  that  my  impression  is,  looking 
at  the  whole  of  this  will,  and  not  applying  my  obseiyations  to 
any  other  will  or  to  any  other  case,  except  for  the  pur- 
[*294]  pose  of  discovering  those  principles  upon  which  all  'men 
are  agreed,  (the  only  difficulty  being  in  their  iapplication,) 
that  there  is  to  be  found  in  this  will  an  expression  of  intention 
that  the  leasehold  property,  to  which  alone  the  argument  is  con- 
fined, should  be  specifically  enjoyed  and  not  converted. 

It  is  an  admitted  state  of  things  that  the  testator  had  both  free- 
hold and  chattel  leasehold  property.  The  relative  positions  of 
the  two  are  not  in  evidence,  nor  Was  that  point  relied  upon  in 
argument ;  but  it  is  agreed  on  all  hands  that  these  two  species 
of  property  he  had,  and  I  must  take  it  to  be  agreed  that  these 
two  properties  are  not  required  to  be  resorted  to  for  the  purpose 
of  paying  debts  and  legacies;  and  then  I  find  him  using  this 
expression — "  I  give  all  my  other  property  of  every  description 
and  denomination."  That  must  include  both  freehold  and  lease- 
hold ;  showing  that  he  had  an  impression  on  his  mind  that  tho 
two  species  of  property  were  to  form  one  mass  for  a  particular 
purpose.  He  then  gives  them  to  trustees,  not  to  sell,  but  "  in 
trust  for  my  sister,  Sarah  AVarren  f  in  efiect,  therefore,  giving 
that  united  property  to  his  sister,  Sarah  Warren,  "  not  to  be  sub- 
ject to  the  debts  or  control  of  her  present  or  any  future  husband, 
and  after  the  death  of  my  sister,  Sarah  Warren,  then  in  trust  for 
my  niece,  Sarah  Maria  Warren,  not  to  be  subject  to  the  debt  or 
control  of  any  husband  that  Sarah  Maria  Warren  may  have, 
and  after  her  death  unto  her  children  in  equal  shares  and  pro- 
portions ;  and  in  the  event  of  the  said  Sarah  Maria  Warren  dying 
without  leaving  issue  to  attain  the  age  of  twenty-one  years,  the 
whole  of  the  property ,io  be  sold  by  public  auction ;"  and  so  on. 

Now,  a  very  fair  remark  was  made  in  the  argument,  I  think 
by  Mr.  Tripp^  that  the  object  of  the  testator  in  mentioning  the 
sale  there  was,  not  as  indicating  an  intention  that  there  was  to 
be  no  sale  or  conversion  in  any  other  event,  but  for  the  purpose 
of  preventing  disputes  between  persons  whom  he  might 
[*295]    suppose  likely  to  have  a  dispute  as  *to  the  divisLoa  of  the 
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property.  It  may  be  observed,  however,  that  there  was  a  posible 
division  between  the  children  of  Sarah  Maria  Warren,  and  yet 
the  testator  does  not  express  any  such  intention  or  wish  with  re- 
gard to  them. 

Upon  the  whole,  it  appears  to  me,  that  the  fair  conclusion  to 
be  drawn  from  the  will  is,  that  there  was  to  be  no  sale  or  con- 
version, either  of  the  real  or  leasehold  property  thus  given  to- 
gether, before  the  event  which  is  there  mentioned ;  and  that,  at 
that  time,  and  not  before  that  time,  both  species  of  property 
were  to  be  sold  t6gether.  My  impression,  therefore,  is,  on  this 
particular  will,  that  there  is  an  expression  of  intention  that  the 
leasehold  property  should  be  enjoyed  in  specie  by  the  sister  and 
her  daughter. 

Thc  eoaiMel  for  all  partMs  raqaeating  the  Court  to  dedaie  the  eoMtmctioo  ef  the 
will  ia  that  nepect,  and  the  Coort  comenting  to  do  lo,  declare  that  the  legacy  of 
02000  ia  not  absolutely  vested  in  Sarah  Maria  Warren,  but  that  she  is  entitled  to 
the  income  thereof  for  her  life»  or  until  further  order,  and  let  it  bo  inyested  accoxd- 
mgfy.  Declare  that,  as  between  the  pexsons  to  whom  the  residue  is  given,  the  chat- 
tel leasehold  estate  is  net  saleable,  bnt  ought  to  be  enjoyed  by  Sarah  Warren  for  her 
life,  and  after  her  death  aocoiding  to  the  will  Take  the  ordinary  aeoonnts  of  the 
testaior*s  estate,  unless  all  parties  wahre  the  aoconnts  and  the  execnton  sabmit  to  an 
immediate  decree. 


Bradshaw  v.  Thompson. 


1S43 :  May  5th. 

Under  a  bMjucst  of  residuary  pexsonal  estate  to  the  Westminster  Hospital,  Chariag- 
cross : — Held,  that,  under  the  circumstances  of  the  case,  the  Charing-eross  Hos* 
pttal  was  entitled,  in  preference  to  the  Westminster  Hospital  or  the  Royal  West- 
minster Ophthalmic  Hospital. 

William  Waters,  by  his  will,  dated  the  16th  December, 
1837,  after  giving  certain  specific  legacies,  directed  as  follows : 
"  And  the  remainder  of  my  property,  consisting  of  household 
furniture,  plate,  books,  linen,  glass,  wines,  wearing  ap- 
parel, greenhouse  trees,  shrubs,  and  plants  *in  gardens,  [*296] 
with  all  other  property  of  every  denomination  I  may 
die  i)0sscs8ed  of,  to  be  sold  and  equally  divided  among  the  fol- 
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lowing  charities,  with  all  other  monies  that  may  be  in  my 
house,  and  in  my  bankei's  hands :  The  London  Orphan  Asylum, 
Clapton;  St.  Geoi^e's  Hospital,  Hydepark-comer ;  Middlesex 
Hospital,  Bemers-street ;  Indigent  Blind  School,  St.  George's 
Fields ;  Westminster  Hospital,  Charing-cross ;  London  Hospital, 
Whitechapel-road ;  Refuge  for  the  Destitute,  Hackney-road; 
London  Ophthalmic  Hospital,  Moorfields;  Seamen's  Hospital 
Society,  Bishopsgate-street." 

In  the  will,  these  various  institutions  were  stated  in  columns^ 
the  name  of  each  institution  being  in  the  first  column,  and  the 
situation  of  it  in  the  second. 

There  was  no  institution  precisely  answering  to  the  descrip- 
tion of  "The  Westminster  Hospital,  Charing-cross."  The  share 
of  the  residue  bequeathed  by  the  testator  to  an  hospital  under 
that  description  was  claimed  by  three  difierent  institutions, 
namely,  the  Westminster  Hospital,  situate  in  the  Broad-sanctuary, 
Westminster ;  the  Royal  Westminster  Ophthalmic  Hospital,  in 
King  William-street,  Charing-cross ;  and  the  Charing-cross  Hos- 
pital, Agar-street,  West  Strand.  Of  the  two  last-mentioned  hos- 
pitals, the  former  was  situated  a  few  yards  nearer  to  the  statue 
at  Charing-cross  than  the  latter. 

The  Master  having  reported  that  the  testator,  by  the  descrip- 
tion in  his  will  of  "  Westminster  Hospital,  Charing-cross,"  meant 
the  "  Charing-cross  Hospital,"  which,  according  to  the  Master's 
statement,  afforded  relief  to  all  persons  in  all  cases  requiring  re- 
lief, and  also  immediate  assistance  in  case  of  accidents,  excep- 
tions were  taken  to  this  finding  by  the  two  unsuccessful  claim- 
ants, and  those  exceptions  now  came  on  for  argument 

Mr.  Koe  and  Mr.  Watford,  for  the  Royal  Westminster  Oph* 
thalmic  Hospital,  cited  Wilson  v.  Squire,{a) 

[^7]  *Mr.  Swanston  and  Mr.  Bell,  for  the  Westminster 
Hospital,  observed,  that  theirs  was  the  only  hospital 
which  properly  came  within  the  description  contained  in  the 
will ;  and  that,  if  the  words  "  Charing-cross,"  which  were  in  the 
second  column,  were  to  be  regarded,  the  word  "  Westminster," 

(a)  Knit,  Vol.  1,  p.  654. 
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which  was  the  principal  word  iu  the  description,  must  be  given 
up.  If  there  was  any  doubt  in  the  description,  the  Court  would 
admiuster  the  fund  cy  pres.  Bennett  v.  Hayter,{a)  Smith  v. 
CampbMjip)  Standen  v.  Standen,{c)  Holmes  v.  Cu3tance.{d) 

Mr.  Riissell,  Mr.  Wigram,  Mr.  Lee^  Mr.  Ramillff,  Mr.  Heathr 
fidd^  Mr.  Simpson,  Mr.  Kempson,  Mr.  Faber,  Mr.  Nevinsan,  and 
Mr.  William  Cooper,  for  other  parties. 

The  Vice-Ch ANCELJ.OR. — Considering  the  context  of  the  will 
and  the  nature  of  the  subject,  it  is  impossible  to  treat  the  second 
column  as  immaterial,  or  otherwise  than  as  entering  into  the 
substance  of  the  case.  It  is  impossible,  therefore,  to  hold,  imder 
the  circmnstanc^s  of  this  case,  that  any  hospital  can  take  under 
the  description  of  the  Westminster  Hospital,  Charing-cross,  un- 
less it  be  at  or  near  Charing-cross ;  consequently,  I  cannot  treat 
the  hospital  in  this  immediate  neighborhood  as  being,  in  any 
sense  which  can  be  applied  to  the  subject,  at  or  near  Charing- 
cross. 

There  are,  in  a  sense  in  which  the  term  may  in  this  caSe  be 
properly  understood,  two  hospitals  at  Charing-cross — ^hospitals 
which  may,  under  this  will,  be  correctly  described  in  their  local 
situation  by  the  term,  "  Charing-cross."  One  of  these  is  a  gen- 
eral hospital,  the  other  only  intended  for  the  reception  of  per- 
sons labouring  under  a  particular  complaint  In  every 
instance,  whether  from  *necessity  or  not,  where  the  [*298] 
testator  has  meant  to  describe  an  institution  for  com- 
plaints of  a  particular  nature,  he  has  so  said ;  where,  on  the 
other  hand  he  has  intended  to  describe  a  general  hospital,  he 
has  used  the  term  "  hospital"  generally.  By  the  term,  West- 
minster Hospital,  I  think  he  meant  a  general  hospital  at  West- 
minster. 

There  is,  it  appears,  an  hospital,  which  may  be  described  as  a 
Westminster  hospital,  though  not  the  Westminster  Hospital, 
which  is  at  Charing-cross,  and  in  the  City  of  Westminster.  But 
for  the  claim  of  the  Ophthahnic  Hospital  I  should  feel  little  or 

(«)  3  BaaT.  81.         <i)  19  V«t.  40a         («)  3  Vc*.  589.         (J)  13  Vet.  879. 
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no  difficulty. .  When  I  consider,  however,  that  that  hospital  is 
intended  for  a  particular  and  not  a  general  purpose — when  I 
•consider  that  the  word  "  ophthalmic"  is  a  most  inqx>rtant  part 
of  its  designation,  and  when  I  find,  that^  in  the  testator's  will, 
limited  are  designated  as  limited  institutions,  and  general  only 
by  general  words,.— having  to  elect  which  of  the  two  institutions 
is  intended,  I  think  that  the  testator  intended  that  hospital  at  or 
near  Charing-cross,  which  is  called  ^  Chaikig-cross,.''  and  is  in 
the  city  of  Westminster. 

Before  I  allow  these  exceptions  I  must  be  satisfied  that  the 
Master  is  wrong.  My  impression  is  that  he  is  rights  and  I  can* 
not  upon  these  materials  say  that  he  is  wrong. 

Exceptions  ovenruled* 


.  [*299.}  'Hethebinoton  v.  Oakmak. 

1843 :  May  6tb, 

Testator  beqaeatbed  the  residne  of  bio  roal  and  pononal  ootate,  xxpon  troit  for  bio 
doiigfater,  abool«toly,  upon  bor  attainini^  twonty-one ;  pnmded  that  in  eaoo  bio 
■aid  daughter's  deceaoe  ohould  happon  beforo  the  said  ago  of  twonty-ooo,  and  bis, 
tho  testator's  wifis,  should  then  be  liTing,  then  in  farther  trust  to  pay  her  the  whole 
interest  of  the  residae  of  his  estate  and  efiects ;  and  on  her  deeeosoy  his  said 
daughter  being  dead  before  the  age  of  twenty-one,  he  deyised  to  bis  wife  the  house 
in  S.  street,  herhein  and  assigns  for  ever ;.  then  m  further  trust  to  pay  the  prodneo 
of  bis  residuary  estate  unto  and  amongst  bis  nephews  and  nieces,  the  children  of 
bis  sister  Ann,  and  sueb  of  then^as  should  be  then  living;  The  daughter  died 
without  issue  in  the  lifetime  of  the  wife.  The  sister  had  five  children  living  at  tho 
death  of  the  daughter,  and  one  only,  Isaac,  living  at  the  death  of  the  wife  >^Held, 
that  Isaac  was  entitled!  to  the  whole  residue. 

**  And  "  construed  **  or  "  for  the  puqxises  of  the  coDstruction  of  a  will. 

David  Ewart,  by  his  will,  dated  the  16th  October,  1789,  de- 
vised as  follows : — "  I  give  and  bequeath  all  my  real  and  per* 
sonal  estate  unto  J.  Graham  and  Geoige  Stalker,  and  the  sur- 
vivor of  them,  and  the  executors  or  administrators  of  such  aur- 
vivof,  in  trust  to  pay  an  annuity  of  £100  a  year  to  my  wife ; 
also  the  use  of  my  household  goods  and  furniture ;  and  in 
ivatbet  trust  to  pay  over  Ihe  residue  and  remainder  of  my  estates 
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and  effects  to  ray  daughter  Mai^aret,  her  heirs  and  assigns  for 
ever,  on  her  attaining  the  age  of  twenty-one  years,  and  uatl 
such  attainment  to  apply  to  her  maintenance  and  education  not 
more  than  £50 ;  provided  always,  that,  in  case  my  said  daugh- 
ter's decease  shall  happen  before  the  said  age  of  twenty-one,  and 
my  said  wife  shall  be  then  living,  then,  in  further  trust,  to  pay 
her  the  whole  interest  of  the  residue  of  my  estate  and  effects; 
and  on  her  decease,  my  said  daughter  being  dead  before  the  age 
of  twenty-one,  I  devise  and  bequeath  to  my  wife  the  house  in 
Scotch-street,  Whitehaven,  her  heirs  and  assigns  for  ever ;  tiien 
in  further  trust  to  pay  the  produce  of  my  residuary  estate  and 
•effects  unto  and  among  my  nephews  and  nieces,  the  children  of 
my  sister  Ann,  to  be  divided  among  them  and  such  of  them  as 
43hall  be  then  living,  share  and  share  alike." 

The  testator  died  in  December,  1790,  leaving  his  wife,  his 
lister  Ann,  and  his  daughter  Margaret,  surviving  him.  The 
daughter  married,  and  died  under  the  age  of  twenty-one,  with- 
out  issue,  in  the  lifetime  of  the  wife.  The  sister  married  David 
Hetherington,  and  had  several  children,  five  of  whom  were 
living  at  the  death  of  ttie  daughter,  and  one  only,  Isaac, 
was  living  at  the  death  of  the  wife.  Of  *the  five  chil-  [*300] 
dren  of  Mrs.  Hetherington  who  were  living  at  the  death 
of  the  daughter,  two  had  each  a  child,  who  was  living  at  the  death 
of  the  wife,  namely  Mary  Ann,  the  wife  of  Charles  Oakman, 
and  Henry,  ^e  son  and  personal  representative  of  John  Hether- 
ington. 

Upon  a  bill  filed  by  Isaac  Hetherington  for  the  administration 
of  the  testator's  estate,  a  question  arose  as  to  the  construction  of 
the  residuary  clause  in  the  testator's  will 

Mr.  Simpkinsen  (with  whom  was  Mr.  Austen^)  for  the  plain- 
tiff, submitted  that  he  was  entitled  to  the  whole  of  the  residue, 
observing  that  the  word  "  then,"  in  the  sentence  ^^  then  in  further 
trust  dwj.,"  could  only  refer  to  the  period  of  division,  which  was 
not  to  take  place  till  after  the  wife's  death  ;  Sturgess  v.  Pear^ 
son  ;(a)  and  the  plaintiff  was  the  only  child  of  the  sister  then 
living.  "  And  such  of  them  as  shall  be  then  living,"  must  be 
construed  "  or  such  of  them"  <kc. 

(a)  4  Madd.  411. 
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Mr.  Swanston  and  Mr.  Rfisch,  for  the  defendants  Oakman  and 
wife. — ^The  words,  "  on  her  decease,"  refer  to  the  death  of  the 
daughter.  The  word  "  her"  cannot  refer  to  the  wife,  for  other- 
wise the  testator  will  hare  given  his  wife  a  house  upon  her  own 
decease.  Then,  if  the  word  "her"  refers  to  the  daughter,  the 
words  "  then  in  further  trust  &c."  must  refer  to  to  the  period  of 
the  daughter's  death.  Upon  the  whole,  the  words  are  sufficient 
to  give  all  the  nephews  and  nieces  a  vested  interest.  The 
Goiurt,  if  possible,  will  exclude  none.  Bdk  v.  Slack,{a)  WiUis 
V.  Plctskett^ih)  Tipping  v.  Power, {c) 

Mr.  Russell  and  Mr.  Dixon^  for  the  defendant  Henry 

[*301]    *Hetherington. — ^The  period  of  distribution  is  the  death 

of  the  daughter  under  21,  living  the  wife.    That  is  the 

period  referred  to  throughout  the  whole  will.    [The  Vice-Chan' 

ceUor  referred  to  Massey  v.  Hudson.(d)] 

Mr.  Malins^  who  was  with  Mr.  Purvis^  for  other  defendants, 
mentioned  Davis  v.  Norton,{e) 

The  Tice-Chancellor. — ^I  do  not  find  myself  able  to  doubt 
in  this  case.  It  is  impossible,  upon  any  reasonable  construction, 
to  read  the  word  "  and"  in  the  clause,  "  and  such  of  them,"  &c., 
otherwise  than  as  "  or."[l]  The  question  is,  what  is  the  mean- 
ing of  the  word  "  then?"  It  appears  to  me  to  refer  to  the  period 
at  which  the  gift  was  to  take  effect  in  possession.  Was  that 
period  the  death  of  the  daughter  or  the  death  of  the  wife  ?  I 
am  of  opinion  that  nothing  was  to  be  done  in  the  way  of  distribu- 
tion till  after  the  death  of  the  wife,  and  that,  as  there  was  one 
nephew  only  living  at  the  death  of  the  wife,  that  nephew  takes 
the  whole  residuary  property. 

(a)  1  Keen,  23a  (h)  4  Beay.  308.  (e)  1  Han,  405. 

{d)  3  Mer.  133.  (e)  3  P.  W.  390. 

[1]  That  '<  and*'  may  be  read  "  or,*'  and  so  vice  verta,  when  the  change  ia  len- 
deN>d  necessary  by  the  context,  eee  Hammond  v.  Denion,  1  Har.  &  M*Heo.  300 ; 
O'Brien  v.  Heeny,  2  Edw.  34*^  ;  JaektonY.  Blanahawt  C  John  54  ;  Benll  v.  Deale, 
7  Gill  &  John.  216 ;  Milla  v.  Dyer,  5  Sim  433 ;  Markkou$e  v.  Markhou$e,  3  Sim. 
136 ;  Sayward  v.  Saytoard,  7  Greenlf.  310 ;  Carpenter  t.  Heard,  14  Pick.  449 ; 
Thackeray  y.  Hampmm,  3  Sim.  &  Sto.  314  ;  Jarman  on  WilU,  yoL  i,  p.  445,  and  note 
1 :  Jaekmm  t.  Ree9»  1  Wend.  R.  338. 
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Sym«ns  V.  James. 

i843:  May  eth  and  11th. 

Testator  oonunenced  hit  will  with  a  diraction  that  all  his  debts  and  all  his  fonenl 
and  testamentary  expenses  should  be  paid  by  his  executors  as  soon  as  conTeniently 
might  be  after  bis  decease :  —Heldf  upon  the  construction  of  the  whole  will,  that 
this  clause  had  not  the  efiect  of  charging  real  estate  of  the  testator,  whether  de- 
Tised  to  tho  executors,  or  otherwise,  with  the  payment  of  his  debts. 

A  devise  of  freehold,  copyhold,  and  leasehold  property,  apparently  general  and  ro- 
.  siduary,  held  to  be  specific. 

The  will  of  George  Symons  of  Axbridge  in  the  county  of 
Somerset,  dated  the  12th  August,  1830,  was  in  the  following 
terms  : — "  I  direct  that  all  my  debts  and  all  my  funeral  and  tes- 
tamentary expenses  shall  be  paid  by  my  executors  as  soon  as 
conveniently  may  be  after  my  decease.  I  give  and  bequeath 
unto  my  dear  wife  Elizabeth  Symons  the  bedstead  and 
furniture,  mattrass,  bed,  and  *bed  clothes  thereon,  and  the  [*3C2] 
chest  of  drawers  in  the  bedroom  wherein  I  sleep,  to  be 
delivered  to  her  within  one  calendar  month  next  after  my  de- 
cease." And  the  testator  willed  and  directed  that  his  trustees 
thereinafter  named  should  permit  and  suffer  his  said  wife  to  use 
and  occupy  either  the  front  or  the  back  parlor  in  his  dwelling- 
house  at  Axbridge  aforesaid,  as  she  might  choose  to  prefer ;  and 
also  to  use  and  occupy  his  said  bedroom  and  such  of  the  furni- 
ture  therein  as  was  not  therein  before  given  to  her ;  and  also  to 
use  the  kitchen  and  culinary  utensils  therein  or  belonging  there- 
to ;  and  also  to  use  the  pantry,  dairy,  and  cellar  in  and  belong- 
ing to  his  said  dwelling-house,  and  part  of  the  garden  &c.  to  be 
allotted  to  her  by  his  said  trustees :  all  which  use  and  occupa- 
tion should  be  for  the  term  of  twelve  calendar  months  from  the 
time  of  his  decease.  And  he  gave  and  bequeathed  unto  his  said 
wife  the  sum  of  £50,  to  be  paid  to  her  within  twelve  calendar 
months  from  the  time  of  his  decease.  And  he  gave  and  be- 
queathed unto  his  said  wife  and  his  daughter  Harriet  Campbell 
the  sum  of  £25  each  for  mourning,  and  £20  each  for  mourning 
for  his  four  gratid-children  after  named.  And  he  gave  and  be- 
queathed unto  each  of  his  said  trustees  the  sum  of  £25,  as  a 
mark  of  his  esteem*    And  he  thereby  confirmed  the  settlement 

Vol.  n.  36 
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of  ail  annuity  of  £100,  made  on  his  said  wife  before  their  mar- 
riage, during  her  life,  if  she  should  so  long  continue  his  widow ; 
and  in  addition  thereto  he  gave  and  bequeathed  to  her  a  further 
annuity  or  yearly  sum  of  £50  during  her  life,  if  she  should  so 
long  continue  his  widow.  And  he  directed  that  each  of  the  said 
annuities  should  be  paid  half-yearly  in  even  proportions,  and 
that  the  first-half-yearly  payment  thereof  should  be  made  at  the 
end  of  six  calendar  months  next  after  his  decease.  And  he 
thereby  directed  that  the  same  several  annuities  should  be  paid 
out  of  his  residuary  personal  estate,  or  that  his  said  trustees  or  the 

survivors  or  survivor  of  them,  his  heirs,  executors,  or 
[*303]    administrators,  should  or  might  invest  *a  sufficient  sum 

of  money  in  or  upon  some  good  and  sufficient  mortgage 
or  security,  the  interest  or  annual  produce  whereof  would  be 
sufficient  to  pay  the  same  annuities,  and  therewith  to  pay  the 
same  accordingly.  Then  followed  bequests  of  household  linen 
and  plate  to  his  wife  and  daughter  and  his  grandson  Geoi^ 
Criddle  Synions.  And  he  gave  and  bequeathed  unto  his  said 
grandson  George  Criddld  Symons  all  his  law  books,  and  unto 
his  grandson  Edward  Sjrmons  all  his  other  books.  And  he  gave 
and  bequeathed  unto  such  of  his  male  and  female  servants  as 
might  be  living  with  him  at  the  time  of  his  decease  the  sum  of 
£5  each,  to  be  paid  to  them  respectively  within  one  calendar 
month  next  after  his  decease.  And  he  gave,  devised,  and  be- 
queathed imto  William  James,  Richard  Parsley,  and  Henry 
Star  therein  severally  described,  all  his  manors,  messuages,  lands, 
tenements,  and  hereditaments,  as  well  freehold  and  copyhold  as 
leasehold,  with  their  and  eveiy  of  their  rights,  members,  and 
appurtenances,  subject  to  such  use  and  occupation  as  he  had 
thereinbefore  directed  to  be  permitted  by  his  said  trustees  to  his 
said  wife,  and  also  all  the  rest  and  residue  of  his  personal  chat- 
tels and  effects  not  thereinbefore  given  and  disposed  of,  to  hold 
the  same  unto  and  to  the  use  of  the  said  William  James,  Rich- 
ard Parsley,  and  Henry  Star,  their  heirs,  executors,  and  admin- 
istrators, and  assigns  upon  the  following  trusts,  (that  is  to  say,) 
as  to,  for,  and  concerning  his  said  dwelling-house  (subject  as 
aforesaid,)  together  with  the  household  furniture  and  moveable 
chattels,  except  such  part  thereof  as  was  thereinbefore  given  to 
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his  said  wife,  and  as  to  such  other  part  thereof  whereof  she  was 
to  have  the  use  (suhject  to  such  use  as  aforesaid,)  and  the  ap- 
purtenances, upon  trust  that  they  his  said  trustees  and  the 
survivors  and  survivor  of  them,  his  heirs,  executors,  and  admin- 
istrators, should  occupy,  keep,  and  manage  the  same  in  such 
manner  as  they  or  he  should  think  proper,  so  as  that  his  grand- 
children Maria  Symons,  George  Criddle  Symmons,.Eliza 
*Symons  and  Edward  Symons  might  continue  to  reside  ['StW] 
in  his  said  dwelling-house  and  premises  until  his  said 
grandson  Edward  Symons  should  have  attained  his  age  of 
twenty-four  years,  if  they  his  said  grandchildren  respectively 
should  think  fit  so  to  reside  therein.  And  when  and  as  soon  as 
his  said  grandson  Edward  Symons  should  have  attained  his 
said  age  of  twenty-four  years,  then  upon  trust  that  they  his  said 
trustees  or  the  survivors  &c.  should  convey,  assign,  and  transfer 
all  and  singular  the  same  premises,  chattels,  and  effects  unto  and 
to  the  use  of  his  said  grandsons  George  Criddle  Symons  and 
Edward  Sjrmons,  to  be  divided  equally  between  them  as  tenants 
in  common  and  not  as  joint  tenants,  their  heirs,  executors  or  ad- 
ministrators ;  with  benefit  of  survivorship  in  the  event  of  either 
dying  without  having  attained  twenty-four. 

And  as  to,  for,  and  concerning  a  messuage  or  dwelling-house, 
garden,  and  other  hereditaments  which  the  testator  purchased 
of  Thomas  Day  Mason,  and  his  freehold  piece  or  parcel  of  land 
situate  at  Mark  in  the  said  county  of  Somerset,  and  his  leasehold 
messuage  or  tenement  and  premises  held  by  him  under  several 
leases  for  lives  granted  by  the  late  bishop  of  Bath  and  Wells, 
situate  at  Westwick  in  the  said  county  &c.,  upon  trust  that  they 
his  said  trustees  and  the  survivors &c.  should  receive  the  rents, 
issues,  and  profits  thereof,  and  pay  the  same  unto  his  said  daugh* 
ter  Harriet  Campbell  for  her  own  sole  and  separate  use  and  bene- 
fit, in  like  manner  as  thereinafter  mentioned  of  and  concerning 
the  sum  of  £2000  to  be  invested  in  trust  for  her  benefit,  for  and 
diiring  the  term  of  her  natural  life ;  and  after  her  decease,  then 
upon  trust  for  such  one  or  more  of  the  testator's  said  grandchild- 
ren, Maria  Symons,  George  Criddle  Symons,  Eliza  Symons  and 
Edward  Symons  as  the  said  Harriet  Campbell  should  in  manner 
therein  mentioned  appoint ;  and  in  default  of  such  appointment, 
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upon  trust  for  his  said  grandsons  Geoi^e  Griddle  Symons  - 
[*305]    and  Edward  Symons,  or  such  of  them  as  ^should  live  to 

attain  the  said  age  of  twenty-four  years,  as  t&nants  in 
common,  their  heirs,  executors,  administrators  and  assigns. 

And  as  to,  for,  and  concerning  his  seven  leasehold  cottages  or 
tenements  formerly  called  the  Malthouse,  and  his  freehold  mes- 
suage or  tenement,  late  Dovey's  situate  in  the  parish  of  Axbridge, 
and  also  several  other  specified  freehold,  copyhold,  and  leasehold . 
messuages  in  Axbridge  and  Winscombe,  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  upon  trust  that  they 
his  said  trustees  and  the  survivors  &c,  should  permit  and  suffer 
his  son  George  Symons  from  time  to  time  to  let  and  set  the  same, 
and  receive  the  rents  and  profits  thereof  for  and  during  the  term 
of  his  natural  life.  And  he  directed  his  said  trustees  or  trustee 
for  the  time  being  to  join  with  his  said  son  George  Symons  in 
granting  such  lease  or  leases  as  he  might  think  fit  for  any  term 
or  terms  for  years  determinable  on  the  life  of  his  said  son  George 
Symons.  And  from  and  after  the  decease  of  the  said  George 
Symons,  then  upon  trust  that  they  his  said  trustees  or  the  survi- 
vors should  sell  all  the  last-mentioned  estates^  and  convey  the 
same  as  in  the  will  mentioned ;  and  as  to  the  clear  monies  which 
should  arise  and  be  received  from  all  or  any  such  sales  after  pay- 
ment of  all  the  expenses  of  such  sales,  upon  trust  to  add  the  same 
to  his  the  testator's  personal  estate,  to  the  intent  that  the  same 
might  become  parcel  thereof  and  be  disposed  of  accordingly. 

The  testator  then  directed  that  his  trustees  should,  as  soon  as 
conveniently  might  be  after  his  decease,  by  and  out  of  his  said 
personal  estate,  satisfy  and  pay  all  the  principal  monies  which 
at  the  time  of  his  decease  should  be  due  and  owing  upon  or  by 
virtue  of  any  mortgage  or  mortgages  of  the  said  freehold,  copy- 
hold, and  leasehold  hereditaments  and  premises  so  limited  in 
trust  for  his  said  son  George  Symons  for  his  life,  or  any  part  or 

parts  thereof,  together  with  all  such  interest  as  might  be 
[•306]    due  and  grow  due  for  the  same,  *to  the  intent  that  his 

said  son  George  Symons  might  have  and  enjoy  the  rents 
and  profits  thereof  without  any  deduction  for  interest :  and  also, 
by  and  out  of  his  said  personal  estate,  satisfy  and  pay  all  the 
principal  monies  which  at  the  time  of  his  decease  should  be  due 
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and  owing  upon  or  by  virtue  of  any  mortgage  or  mortgages  of 
any  other  of  his  messuages,  lands,  tenements,  and  hereditaments 
(except  on  his  manors,  messuages,  lands,  tenements,  and  here- 
ditaments next  thereinafter  mentioned,)  together  with  all  such 
interest  as  might  be  due  or  grow  due  for  the  same ;  to  the  intent 
that  the  person  or  persons  who  might  be  entitled  to  hold  the 
same  under  the  trusts  of  that  his  will,  might  enjoy  the  rents  and 
profits  thereof  without  any  deduction  for  interest. 

And  as  to,  for,  and  concerning  all  that  his  manor  or  lordship 
of  East  Brent,  and  all  those  his  messuage,  lands,  tenements,  and 
hereditaments  purchased  therewith,  and  situate,  lying,  and  being 
in  the  several  parishes  of  East  Brent,  South  Bient  or  elsewhere, 
in  the  county  of  Somerset  aforesaid,  upon  trust,  that  they  his 
said  trustees,  or  the  survivors  or  survivor  of  tliem,  or  his  heirs, 
should  let  and  set  the  same  as  soon  as  conveiltently  might  be 
after  his  decease,  for  any  term  or  terms  for  years,  which  should 
expire  not  later  than  the  1st  March,  1834,  at  the  best  and  most 
improved  yearly  rent  or  rents,  d^c,  and  by  and  out  of  the  rents 
and  profits  thereof  should  pay  and  keep  down  the  interest  which 
should  from  time  to  time  become  due  and  payable  for  and  in  re- 
spect of  the  principal  monies  which  should  be  due  and  owing 
on  the  mortgage,  then  subsisting,  of  the  same  manors,  messuages, 
and  hereditaments.  And  as  to  all  residue  of  the  same  rents  and 
profits  which  should  from  time  to  time  remain  after  keeping  down 
the  interest  on  the  said  mortgage,  upon  trust  that  they  his  said 
trustees  should  invest  the  same  for  the  purpose  of  accumulation, 
and  out  of  the  accumulations  pay  two  sums  of  £3000 
each  to  or  for  the  benefit  of  his  grand-daughters  *Maria  [*307] 
and  Eliza  Symons  at  their  ages  of  twenty-four  years,  with 
benefit  of  survivorship  between  them,  in  case  either  died  under 
that  age,  and  in  the  event  of  neither  attaining  twenty-four,  the 
said  sums  to  be  added  to  the  testator's  personal  estate ;  and  upon 
trust,  after  the  1st  March,  1834,  to  sell  the  manor  and  heredita- 
ments, and  apply  the  proceeds  of  the 'sale,  first,  in  payment  of 
any  mortgage  subsisting  on  the  estate,  then  in  aid  of  the  before- 
mentioned  beqneststo  his  grand-daughters,  and  out  of  the  sur- 
plus to  apply  £2000  for  the  benefit  of  his  daughter,  Mrs.  Camp- 
bell, for  her  life,  for  her  separate  use,  and  at  her  decease,  for  the 
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benefit  of  the  four  grandchildren  before  named,* and  the  residue 
to  other  persons.  The  will  then  contained  clauses  giving  the 
trustees  discretionary  power  to  apply  any  portion  of  the  capital 
of  the  legacies  in  the  advancement  of  the  legatees^  or  any  por- 
tion of  the  capital  or  interest  in  their  maintenance,  previously  to 
their  attaining  the  age  of  twenty-four.  Then  followed  a  direc- 
tion to  the  trustees  to  pay  four  shiUings  per  week  to  the  testa- 
tor's servant  William  Offer.  Then  followed  this  clause :  "  And 
as  to,  for,  and  concerning  all  my  messuages,  lands,  tenements, 
and  hereditaments,  as  well  freehold  and  copyhold  as  leasehold, 
situate,  lying,  and  being  in  the  several  parishes  of  Axbridge, 
Cheddar,  Compton  Bishop,  Bridgewater,  or  elsewhere,  in  the  Conn- 
ty  of  Somerset  aforesaid,  subject  to  all  such  mortgages  or  other 
incumbrances  as  may  affect  the  same  at  the  time  of  my  decease, 
and  all  other  nfy  real  and  personal  estates  and  effects  of  what 
nature  or  kind  soever,  not  hereinbefore  given  or  disposed  of,  upon 
trust  for  my  said  grandsons  George  Griddle  Symons  and  Edward 
Symons,  as  tenants  in  common,  and  not  as  joint-tenants,  their 
heirs,  executors,  administrators,  and  assigns,  for  all  my  estates, 
terms,  and  interests  therein  respectively.''  And  the  testator  nom- 
inated and  appointed  his  said  grandsons,  George  Griddle  Symons 
and  Edward  Symons  to  be  joint  executors  of  his  wiQ. 

By  a  codicil,  the  testator  revoked  the  devise  and 
[*308]    •bequests  to  Star,  and  his  appointment  as  a  trustee,  and 
devised  the  trust  estates  to  his  son  George  Symons,  whom 
he  appointed  a  trustee,  jointly  with  the  other  trustees. 

The  testator  died  before  the  passing  of  the  statute  3  &  4  WilL 
4,  c.  104,  namely,  in  or  about  the  year  1832,  and  he  was  not  at 
that  time  a  trader  within  the  meaning  of  the  bankrupt  laws* 
At  his  death  the  estate  devised  to  Mrs.  Gampbell  for  life  wa» 
mortgaged  to  the  extent  of  £600.  That  devised  to  George  Sy- 
mons for  life  was  mortgaged  for  £450.  There  was  also  a  mort- 
gage on  the  East  Brent  estate.  The  testator  likewise  owed  spe- 
cialty debts,  not  secured  by  mortgage,  to  the  extent  of  about  £1099, 
and  simple  contract  debts  to  the  extent  of  about  £1274.  He 
had  little  or  no  personal  property,  except  that  by  the  sale  of  hi» 
chattel  leaseholds  after  his  death  a  sum  of  about  £3130  was 
realized. 
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The  original  bill  was  filed  by  four  of  the  above-named  grand- 
children of  the  testator,  who  were  infants,  against  the  trustees, 
the  testator's  widow,  and  the  tenants  for  life  and  other  persons 
beneficially  interested  in  the  estates ;  and  upon  George  Criddle 
Sjrmons  coming  of  age  and  proving  the  will  he  was  made  a  de- 
fendant by  supplemental  bill.(a)  The  object  of  the  bill  was  to 
ascertain  to  what  extent  and  in  what  order  the  testator's  debts 
should  be  borne  by  his  real  estates,  and  whether  the  assets  could 
in  any  manner  be  marshalled  in  favour  of  the  widow  and  other 
pecuniary  legatees. 

The  cause  now  came  on  for  hearing  for  further  directions. 

Mr.  RiisseU  and  Mr.  Prendergtistj  for  the  plaintiffs. 

Mr.  Swanston  and  Mr.  E,  P.  Smithy  for  Mrs.  CampbelL 

Mr,  Anderdon  and  Mr.  Cooke,  for  the  pecuniary  legatees. 

*Mr.  SimpHnsonj  Mr.  Kenyon  Parker ,  Mr.  W^ram,    [*309] 
Mr.  Hallet,  Mr.  Collins,  Mr.  /  Bailey,  Mr.  Malins,  and 
Mr.  Dickenson,  appeared  for  other  parties. 

The  principal  questions  discussed  were: — 1.  Whether  by 
virtue  of  the  introductory  direction  in  the  will  the  real  estates 
devised  to  the  executors  were  charged  with  the  payment  of  the 
testator's  debts  :  Henvell  v.  Whitaker,{b)  Finch  v.  Haitersley,{c) 
Powell  V.  Rohins,{d)  Attorney- General  v.  Moor,{e)  Dover  v. 
Gregory, {f)  Wasse  v.  Hedington,{g)  2.  Whether  the  gifts  of 
the  real  estate  and  chattel  leaseholds  contained  in  the  last  clause 
in  the  will  were  general  or  specific ;  and  whether  in  the  event  of 
those  gifts  being  held  to  be  general,  the  pecuniary  legatees  would 
be  entitled  to  have  the  assets  marshalled  against  the  general  de- 
visees. Long  V,  Short,{h)  Cole  v.  Turner,{i)  Mirehouse  v. 
Scaife  {k)    3.  Whether  the  words  "  subject  to  all  such  mortga- 

(a)  Seo  While  on  BeviYOr  and  Supplement,  p.  20.  (Jb)  3  Rosb.  343. 

(c)  Id.  345,  n.  (<0  7  Ves.  309.  (e)  Weirt.  Ca.  tempi  Hardw.  109. 

(/)  lOSim.393.  (g)SM  &,1L49S        (A)  1  P.  W.  403. 

(i>  4  BiMi.  876L  (lr)SMyL  JtC.€9S. 
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ges  d:.c."  in  the  last  devise,  afiected  the  righr  of  the  devisees  to 
have  the  mortgages  on  the  lands  there  devised  discharged  out 
of  the  general  personal  estate  of  the  testator:  Serlev,  Si.  Elajf,{a) 
and  if  it  did  not,  in  what  manner  the  deficiency  of  the  per- 
sonal estate  to  pay  these  and  other  mortgages  was  to  be  made 
up :  Halllwell  v.  Tan7wr,{b)  Whether  also  to  the  extent  to 
which  the  mortgages  might  be  satisfied  out  of  the  personalty, 
the  pecuniary  legatees  were  entitled  to  stand  in  the  place  of  the 
mortgagees :  Wj/the  v.  Henniker.{c) 

May  11th. — The  Vice-Chancellor. — The  first  question 
which  J  reserved  for  consideration  was  that  as  to  the  efiect  of 

the  introductory  words  of  the  will  in  this  case,  directing 
[*310]    the  'payment  of  th^  testator's  debts  and  funeral  and 

testamentary  expenses  by  his  executors.  This  passage 
cannot,  and  perhaps  there  is  not  any  clause  in  the  instrument 
which  can,  be  properly  considered  without  reading  the  whole 
will.  And  after  more  than  one  attentive  perusal  of  it,  having 
regard  to  all  the  gifts  and  passages  that  it  contains  respecting 
the  two  grandsons  who  are  the  executors,  as  well  as  others,  I  am 
of  opinion  that  the  introductory  clause,  as  used  by  this  testator, 
was  not  intended  by  him  to  charge  the  real  estate,  or  make  the 
two  grandsons,  or  the  gifts  to  them,  liable,  otherwise  than  as  they 
would  have  been  if  it  had  been  omitted.  I  View  it  and  must 
treat  it  as  a  matter  of  mere  form,  inserted  without  any  view  to 
the  regulation  of  tlie  enjoyment  or  distribution  of  his  property. 
It  is  unnecessary  for  me  to  say  whether  I  door  do  not  entirely 
agree  with  the  decisions  in  Pimh  v.  Hattersley,  Henvdl  v. 
Whitakerj  and  Dover  v.  Gregory.  My  judgment  in  this  case, 
upon  the  particular  will  before  me,  may  well  stand  with  them. 
Supposing  that  I  had  decided  HenveU  v.  Whitaker^  and  contin- 
ued to  think  it  rightly  decided,  I  should  say  of  the  present  case 
with  reference  to  that,  as  Sir  John  Leach  said  of  Wasse  v.  Hes^ 
lington  with  reference  to  HenvUle  v.  Whitaker,  that,  in  that 
case,  it  appeared  to  me  manifest  from  the  whole  will  that  the 
testator  intended  to  subject  all  his  property  given  by  his  will  to 

(a)  9  P.  W.  386.  (6)  1  B.  dt  H.  633.  (c)  9  H.  d&  K.  635. 
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the  executors  with  the  payment  of  his  debts  and  funeral  expen- 
ces.  It  appears  to  me  in  this  case  to  be  equally  manifest  that  he 
had  not  that  intention. 

The  next  question  is  as  to  the  ultimate  gift  or  gifts  to  the  two 
grandsons  contained  in  the  will  in  these  words :— -<<  And  as  to, 
for  and  concerning  all  my  messuages  d&c."  [His  Honor  heie 
read  the  last  devise  in  the  will,  as  before  stated.(a)] 

This  gift,  or  set  of  gifts,  is  specific  of  course,  though 
also  *in  a  sense  residuary,  so  far  as  real  estate  is  con-  [*311] 
cemed,  and  is  residuary,  but  contended  to  be  also  specific, 
as  far  as  personal  estate  is  concemed.  It  may  be  observed,  how- 
ever, that  it  has  not  been  alleged,  and  I  do  not  understand,  that 
the  testator  had  any  real  or  leasehold  property  not  situate  in  the 
county  of  Somerset 

As  to  the  real  estate,  under  these  circumstances,  having  con^ 
stdted  the  authorities  to  which  I  was  referred  and  some  others, 
I  am  of  opinion,  having  regard  to  the  whole  will,  that  the  gift 
must  be  treated  as,  for  all  purposes,  specific — carrying  with  it 
the  same  privileges  and  benefits  as  the  other  specific  gifts  of 
real  estate  which  the  will  contains.  The  question  whether  the 
chattel  leaseholds  in  Somersetshire,  including  in  this  gift,  are  to 
be  considered  as  given  specifically,  or  merely  as  part  of  the  res- 
idue, may  be  of  some  difficulty. 

The  construction  on  which  the  solution  of  this  question  de- 
pends must  of  course  be  gathered  from  a  view  of  the  whole  will ; 
and,  taking  it  altogether,  I  am  of  opinion  that  these  chattel  lease- 
holds were  meant  to  be  given  specifically,  and  ought,  for  every 
purpose  and  in  every  view,  to  be  so  treated. 

I  have  before  said  that  all  the  costs,  and  costs,  charges,  and- 
expenses  of  the  suit  to  the  present  time,  so  far  as  they  have 
been,  or  shall  now  be  directed  to  be  taxed,  ought  to  be  appor- 
tioned among  the  difierent  portions  of  the  testator's  property  to 
which  they  have  related,  or  by  which  they  have  been  occasioned 
respectively,  unless  a  different  course  has  in  any  former  stage  of 
the  cause  been  directed  without  reservation.  If  that  has  been 
done,  I  of  course  must  not  disturb  it. 

M8eeM<e,p.307. 
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DsoLAEB  fh«i  the  East  Brant  mcNrtgag«  m  to  be  borne  by  the  Eaai  Bnat  eatftta 
excIqaiTely,  and  that,  aubjeot  to  that  exception,  the  pefwmal  estate,  not  apecificaUy 
bequeathed,  ooght  to  be  applied  in  payment  of  the  mortgages  and  other  specialty  debts 
of  the  testator,  so  far  aa  it  will  extend ;  and  it  appearing  that  each  peraonal 
[*312]  estate  is  insufficient  for  that  puxpose,  *let  the  same  be  applied  rateaUy  in  dis- 
charge of  the  several  mortgages  and  other  specialty  debts.  Declan  that  to 
th6  extent  to  which  the  mortgage  debts  shall  not  be  satisfied  out  of  soch  personal  estate, 
each  devved  estate  most  defray  the  residue  of  the  mortgage  debts  charged  on  it  De- 
clare that  the  deficiency  of  the  specialty  debts,  not  being  mortgage  debts,  and  the  de- 
ficiency of  the  simple  contract  debts  ought  to  be  borne  by  the  several  devised  estates, 
apd  the  specifically  bequeathed  peraonal  estate  lateably.  Let  the  Maater  apportion 
the  amount  to  beao  oontiibatod  bdtween  the  oeTonl  pitfcrtiao  ao  liable  to  o«ntiib«t«. 


Peto  V.  Gardner* 

IMS:  April  91at 

Beaidnuy  peraonal  eatate  waa  given  by  a  will  to  each  of  the  children  of  P.  aa  sfconM 
be  living  at  his  death,  in  equal  shares.  At  the  death  of  the  testator  there  were  five 
chUdren  of  P.,  and  no  more,  four  of  whom  beinff  adults  entered  into  an  agreement 
to  the  effect  that,  as  amongst  themselves,  their  respective  sharos,  and  any  share  that 
mi^t  accrue  to  them  by  the  death  of  their  infimt  sister,  should  be  considered  vested 
in  them  unmediately,  notwithstanding  P.  was  living.  After  this,  two  of  the  ohildien 
settled  their  respective  interests  in  favor  of  their  issue,  who  were  minon.  Upon 
the  remaining  child  coming  of  age  she  was  desirous  to  join  in  the  arrangement* 
which  the  Master  found  would  be  beneficial  to  all  parties.  The  Court,  however, 
declined,  on  the  ground  of  want  of  juriMliction,  to  make  a  decree  for  carrying  the 
■nangement  into  exeention. 

Henrt  Peto,  hy  his  will,  dated  the  13th  September,  1830, 
li^d  executed  so.  as  to  pass  fieehold  estates^  after  giving  various 
pepmiiary  and  specific  legacies^  gave  aiKl  devised  unto  Thomas 
Grisell,  Samuel  Moreton  Peto,  and  Edward  Gardner,  iheir  heirs, 
executors,  administrators,  and  assigns,  all  his  freehold,  copyhold, 
and  leasehold  messuages,  lands,  tenements,  hereditaments,  and 
pDemises  (except  certain  leaseholds  particularly  mentioned,) 
upon  trust,  at  the  discretion  of  his  trustees,  to  make  sale  thereof, 
and  after-  pajnnent  thereout  of  his  debts,  legacies,  funeral  and 
testamentary  expenses,  to  invest  the  residue  of  the  proceeds  of 
such  sale  in  the  Qovemmant  funds,  and  to  stand  possessed  tfaeie- 
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of  in  trust  to  pay  certain  annuities  given  by  the  will ;  and  as  to 
all  the  rest,  residue,  and  remainder  of  his  estate  and  effects  what- 
soever, including  the  produce  of  the  sale  of  his  freehold,  copy- 
hold, and  leasehold  estates  not  by  him  thereinbefore  disposed  of, 
the  testator  directed  that  it  should  be  at  his  decease  divided,  or 
c(»isidered  as  divided  into  five  equal  parts ;  and  he  thereby  gave 
and  bequeathed  one-fifth  part  thereof  unto,  between,  and 
amongst  *all  and  every  the  then  present  children  of  his  [*313] 
brother,  William  Peto,  the  elder,  who  should  be  living  at 
the  time  of  the  decease  of  the  said  William  Peto,  but  not  to  be 
transferable  and  paid  to  such  issue  until  after  his  decease  ;  and 
the  testator  appointed  the  before-named  Thomas  Qrisell,  Samuel 
Moreton  Peto,  and  Edward  Gardner,  the  executors  of  his  will. 

At  the  time  of  the  death  of  the  testator,  there  were  five  chO- 
dren,  and  no  more,  of  William  Peto,  the  elder,  namely  the  before- 
named  Samuel  Moreton  Peto,  William  Peto  the  younger,  So][)hia, 
James,  and  Ann. 

By  an  indenture,  dated  the  31st  March,  1838,  and  made!  be- 
tween the  four  first  named  of  the  five  children,  Ann  being  then 
an  infant,  reciting  the  will  of  the  testator,  and  that,  in  order  to 
prevent  loss  to  the  issue  and  estate  of  such  of  the  said  four  ^ilt 
children  of  William  Peto,  the  elder,  parties  thereto,  as  n^ht 
happen  to  die  in  his  Ufetime,  and  to  place  them  all,  whether 
some  of  them  should  so  die,  or  all  of  them  happen  to  survive 
him,  upon  the  same  footing  in  respect  to  all  the  interests  to  be 
eventually  taken  by  them  under  the  will,  and  including  such 
further  share  as  might  possibly  fall  in  and  accrue  upon  the  de- 
cease of  their  infant  sister  Ann  in  their  father's  lifetime,  the  said 
four  children  had  agreed  as  between  themselves,  and  as  far  as 
regarded  their  own  respective  rights  and  interests  under  the  will, 
to  consider  their  interests  thereunder,  as  at  the  date  of  the  pres- 
ent indenture,  not  contingent  but  actually  vested,  and  that  the 
circumstance  or  fact  of  the  death  of  any  of  them  in  the  lifetime 
of  their  father  should  not  prevent  their  respective  shares  in  the 
said  one-fifth  part  of  the  testators  residuary  estate  from  vesting 
in  the  representatives  of  the  deceased,  as  part  of  their,  his,  or 
her  estate :  it  was  witnessed  that  for  establishing  the  said  agree- 
ment, and  in  consideration  of  the  mutual  expectant  benefit  of 
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the  chance  of  sunrivorship  as  between  the  parties  thereto,  in 
case  any  one  or  more  of  them  should  happen  to  die  in 
[*314]  the  'lifetime  of  the  said  William  Peto,  the  elder,  the 
share  or  shares  of  the  parties  or  party  so  dying  should 
not  survive  and  accrue  to  and  for  the  benefit  of  such  of  the 
said  four  children  parties  thereto  as  might  outlive  their  father, 
but  should  devolve  to  the  representatives  and  assigns  of  the 
deceased  children  or  child  as  part  of  their,  his,  or  her  estate, 
in  the  same  manner  as  if  the  shares  had  vested  in  interest  in  all 
four  of  the  parties  thereto  at  the  time  of  the  testator's  death,  and 
had  not  been  made  contingent  by  the  death  of  any  of  the  said 
children,  parties  thereto,  in  the  lifetime  of  their  said  father ;  and 
that  the  survivors  or  survivor  of  such  children,  parties  thereto, 
who  should  happen  to  outlive  their  said  father,  should  be  con*, 
sidered  as  trustees  or  a  trustee  for  the  representatives  or  assigns 
of  the  deceased  children  or  child,  parties  or  a  party  thereto,  of 
and  so  far  as  regarded  the  shares  or  share  of  such  deceased 
children  or  child,  parties  or  a  party  thereto,  of  and  so  far  as  re* 
garded  the  shares  or  share  of  such  deceased  children  or  child, 
and  including  such  shares  or  share  as  might  accrue  upon  the  de- 
ce^  of  any  of  the  said  five  children,  whether  infants  or  adult, 
as^ey,  he,  or  she  should  have  been  entitled  to  had  they,  he,  or 
she  survived  their  said  father. 

By  an  indenture  of  settlement,  dated  the  2nd  April,  1838,  and 
made  between  Sophia  Petoof  the  one  part,  and  the  before-named 
Thomas  Grisell  and  Samuel  Moreton  Peto  of  the  other  part,  re- 
citing the  will  of  the  testator,  and  the  last  stated  indenture,  all 
the  presumptive  and  expectant  share  of  Sophia  Peto  in  the  one- 
fifth  part  of  the  testator's  residuary  estate  was  assigned  to  the 
parties  thereto  of  the  second  part,  their  executors,  administra- 
tors, and  assigns,  as  to  one  moiety  in  trust  for  the  said  Sophia 
Peto  and  her  assigns,  for  her  own  sole  and  separate  use  and  ben- 
efit^ free  from  the  debts  of  any  after-taken  husband,  and  subject 
to  her  appointment,  notwithstanding  any  future  coverture,  and 
in  default  of  such  appointment  upon  the  same  trusts  as  the  other 
moiety ;  and  as  to  the  other  moiety,  upon  certain  trusts 
[*316]  for  the  benefit  of  herself  and  *her  issue,  in  the  event  of 
her  marriage,  in  strict  setdement. 
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In  October,  1839,  Sophia  Peto  married  William  French,  and 
there  were  issue  of  the  marriage  two  children. 

By  an  indenture  of  settlement,  dated  the  3rd  April,  1841,  and 
made  between  Samuel  Moreton  Peto  of  the  first  part,  Mary  Peto 
his  wife  of  the  second  part,  and  E.  B.  Gardner,  and  James  Tay- 
lor of  the  third  part,  reciting  the  will,  the  indenture  of  the  Slst 
March,  1838,  and  the  desire  of  S.  M.  Peto,  of  making  a  more 
competent  provision  for  his  wife,  it  was  witnessed  that,  for  efiec- 
tuating  such  desire,  all  the  expectant  and  presumptive  share,  as 
well  original  as  accruing,  of  the  said  S.  M.  Peto,  in  the  one-fifth 
part  of  the  testator's  residuary  property  was  assigned  to  the  par- 
ties of  the  third  part,  upon  trust,  to  invest  d&c,  and  pay  the  div- 

» 

idends  to  Mary  Peto,  for  her  life,  for  her  separate  use,  and  after 
her  decease  to  assign  and  transfer  the  capital  to  such  persons  as 
she  should  appoint,  and,  in  default  of  appointment,  to  her  next 
of  kin. 

Mary  Peto  died  in  May  1842,  without  having  executed  her 
power  of  appointment  under  the  last  mentioned  deed,  leaving 
four  children  by  her  husband  S.  M.  Peto. 

In  January,  1842,  Ann  Peto,  who  had  then  lately  attained  the 
age  of  twenty-one  years,  joined  with  her  brothers  William  and 
James,  in  the  execution  of  a  deed  to  the  like  purport  and  effect, 
as  to  their  respective  interests  under  the  will,  as  that  of  the  31st 
March  1838 ;  reserving  however  to  the  last-mentioned  deed  its 
full  operation. 

The  present  bill  was  filed  by  the  infant  children  of  Samuel 
Moreton  Peto  and  Sophia  French,  against  the  trustees  under  the 
testator's  will,  the  trustees  of  the  settlements,  and  the  children  of 
William  Peto  the  elder,  for  the  purpose,  if*  possible,  of  obtaining 
a  decree  for  carrying  the  deed  of  the  Slst  March,  1838,  into  ex- 
ecution. 

It  having  been  referred  to  the  Master  to  inquire  wheth- 
er the  arrangement  between  the  parties  would  be  *bene-  [*316] 
ficial  to  them,  he  by  his  report  found  that  the  arrangement 
between  the  several  parties  was  incomplete,  by  reason  of  Ann 
Peto  not  having  attained  her  age  of  21  years  when  the  agree- 
ment of  the  Slst  March,  1838,  was  made  and  executed,  in  con- 
sequence whereof  she  could  not  be  a  party  to  such  agreement 
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That  the  defiandants  Samuel  Moreton  Peto  and  Sophia  French 
were  rendered  incompetent^  by  reason  of  tfieir  respective  settle- 
ments, to  join  in  an  agreement  with  Ann  Peto  so  as  to  complete 
the  arrangement  with  the  seretal  parties.  And  he  was  therefore 
of  opinion,  that  it  would  be  fit  and  proper  and  for  the  benefit  of 
the  plaintifis  and  all  parties  to  this  suit  not  competent  to  consent, 
who  were  presumptively  or  otherwise  entitled  under  the  inden- 
tures of  settlement,  of  the  2nd  April,  1838,  and. the  3rd  April, 
1841,  that  the  defendants,  Thomas  Oiisell,  Samuel  Moreton  Peto, 
WiBiam  French,  Edward  Bendey  Giardner,  and  James  Taylor, 
the  trustees  of  the  settlements,  ^ould,  on  behalf  of  themselves, 
and  all  parties  interested  under  the  same,  accede  and  become 
parties  to  an  agreement  or  arrangement  of  the  nature  of  that 
contained  in  the  indenture  of  the  31st  March,  1838.  And  he 
was  of  opinion,  that  having  regard  to  the  intentions  of  the  par- 
ties to  prevent  loss  to  their  issue,  as  •  expressed  in  the  deed  of 
agreement  of  the  31st  March,  1838,  such  agreement  or  arrange- 
ment coidd  and  might  be  carried  into  effect  under  the  sanction 
and  direction  of  this  Court,  by  means  of  a  deed  of  agreement  or 
arrangement  to  be  settled  and  approved  of  by  him,  wherein  the 
defendants  Thomas  Grisell,  Samuel  Moreton  Peto^  WiUiam 
French,  Edward  Bensley  Gardner,  and  James  Taylor,  in  their 
character  of  and  as  trustees  of  the  indentures  of  settlement, 
should  severally  agree  with  the  defendants  William  Peto  the 
younger,  James  Peto  and  Ann  Peto,  for  converting  the  respective 
shares  of  the  children  of  William  Peto  the  elder  in  the  residuary 
estate  into  vested  interests  instead  of  contingent  iHferests. 
[•317]        *This  report  was  absolutely  confirmed. 

The  cause  now  came  on  for  hearing  for  further  direc- 
tions. 

Mr.  Russell,  and  Mr.  Piggott,  for  the  plaintiffs,  relied  on  the 
Master's  finding,  and  observed,  thatf  in  effectuating  arrangements 
of  this  sort  relating  to  real  property,  the  Court  had  gone  a  con- 
siderable length,  and  that  the  same  principle  would  apply  to 
personal  property.  Taylor  v.  Philips,{a)  Chetwynd  v.  Fleet- 
wood.{b)  '  .    ' 

iq)  3  V«s.  sen.  33. ;  -Belt'*  Suppl.  S58.  .  (6)  I  Bio.  P.  C.  300  (ed.  TomL) 
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Mr.  Wigramy  and  tfx.  Dawsofij  for  the  defendants. 

f 

r 

The  Yice-Ch  ANCBLLCtft. — ^If  I  conldsee  any  question  in  dispute 
here,,  it  is  possible,  consistently  with  practice  and  principle,  that 
some  arrangement  might  be  made  upon  certain  terms.  But  uritii 
regard  to  the  validity  of  these  two  settlements,  not  only  no  ques- 
tion has  been  raised,  not  only  the  pleadUngs  have  proceeded  upon 
the  validity  of  these  two  settlements,  but  there  seems  considera- 
ble reason  to  contend  that,  having  regard  to  the  position  occu- 
pied under  the  will,  the  foundation  of  th^  whole  gift,  by  the 
perscms  who  were  trustees  of  these  two  settlements  and  who  ex- 
ecuted them,  there  would  be  a  positive  difficulty  in,impeaching 
them  upon  the  ordinary  ground  relating  to  vcdimtary  assign- 
ments. There  is,  however,  no. question  as  to  their  validity  upon 
the  materials  before  me,  and  I  must  therefore  assume  their  val- 
idity. 

Then  the  question  is  this.  Certain  property  is  setded  by  the 
will.  Part  of  the  property  so  settled  is  an  interest  contingent  on 
the  death  of  Ann  Peto.  It  is  proposed  to  withdraw  this 
part  fi<»n  the  operation  of  the  settlement — ^*deliberately  [*318] 
to  unsettle  it— to  take  it,  on  others  giving  up  some  other 
contihgent  claim.  There  is  nothing  in  dispute.  It  is,  in  fact,  a 
withdrawal  by  sale  or  exchange  of  part  of  the  settled  property^ 
in  consideration  of  the  substitution  of  something  else.  It  appears 
to  me  not  competent  to  the  Court  to  carry  such  an  arrangement 
into  execution;  but  under  the  circumstances  of  the  case,  I  have 
no  objection  to  say  that  the  arrangement  is,  in  the  opinion  oi  the 
Court,  beneficial  to  the  parties.  ^ 

DiOL&BS  tkat,  in  tin  opinkm  of  thai  Ctart',  H  mmaiUi  be  iMnefidal  to  effbdiMtd  th» 
•gnemeiitt  mad  let  the  peiiiet  be  et  Vbmtj  to  t^j  far  ffwh  aet  of  FuUnieiit  Ibr 
tbet  jmipoee  ai  they  may  be  advked 
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Matthews  v.  Matthews. 

Q^mnt  wliMher  a  dacrae  by  dafiiiiH  can  be  had  on  a  Seal-dayT 

This  cause,  with  others,  was  set  down  for  hearing  on  a  Seal- 
day.  The  cause  being  called  on,  for  hearing,  the  defendant  did 
not  appear. 

Mr.  Freeling,  for  the  plaintiff  asked  for  a  decree. 

The  Yice-Chancellor  expressed  a  doubt  whether  a  decree 
by  default  could  be  had  on  a  Seal-day,  and  directed  that  the 
cause  should  stand  over. 


[•319]  •Holland  v.  Clark. 

1843:  Mareh4. 

S.  C,  by  her  will,  bequeathed  a  legacy  of  X150  to  S.  H.,  when  ahe  ahonld  attain 
twenty-one.  The  tettatrix  died  in  1811,  the  legatee  did  not  attain  twenty-one  till 
seveial  yean  afierwaids,  and  ihe  then  manied.  In  1895,  (fomteen  yean  after  the 
death  of  the  testatrix,)  her  execntom  eigned,  and  gave  to  the  hneband  of  the  legatee 
a  memorandum  m  the  following  words : — "  We  separately  and  jointly  acknowledge 
to  owe  to  6.  H.  the  sum  of  X150,  boing  a  legacy  left  to  his  wife  by  the  late  S.  C, 
and  j650  interest  thereon :"-— JFfeZJ,  under  the  circumstances  of  the  case,  that  this 
memorandum  amounted  to  an  admisBion  of  assets  by  both  the  execuUns. 


The  Master  having  made  his  report  under  the  decree  on  the 
hearing  [see  this  case  fully  reported,  1  You.  &  Col.  C.  C.  page 
167,]  and  thereby  stated  the  amount  due  to  the  plaintiff  in  re- 
spect of  the  legacy  and  interest,  the  cause  now  came  on  for 
further  directions.  The  principal  question  to  be  argued  being, 
whether  the  memorandum  of  the  26th  December,  1826,  [see  1 
Y.  &  C.  C.  C.  162,]  amounted  to  an  admission  of  assets  by  each 
of  the  executors. 

Mr.  Simpkinson  and  Mr.  Toller^  for  the  plaintiff.    Indepen- 
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dently  of  any  authority  upon  the  subject  the  terms  of  the  memor- 
andum necessarily  imply  an  admission  of  assets.  It  is  not  a 
mere  admission  that  the  estate  is  indebted  to  the  legatee,  but  it 
is  an  admission  that  the  executors  jointly  and  severally  owed 
that  sum.  They  could  not  admit  their  several  liability  unless 
they  each  had  assets,  and  the  memorandum  is  in  the  hand* 
writing  of  John  Clark.  A  promise  by  executors  to  pay  a  legacy 
amounts  to  an  admission  of  assets.  Bothe  v.  Crampt(m,{a) 
Curtis  V.  Blow.{b)  In  The  Corporation  of  Clergymeris  Sons  v. 
8wamson^{c)  Lord  Hcardwicke  held  the  repeated  payment  of  in- 
terest on  a  legacy  to  amount  to  an  admission  of  assets. 

In  Childs  v.  Monins,{d)  two  persons  gave  a  promissory  note 
by  which  they,  as  executors,  jointly  and  severally  promised  to 
pay  on  demand  with  interest,  and  it  was  held  that  they  were 
personally  liable.  In  Bradly  v.  Heatkj{e)  the  executors  signed 
a  memorandum  by  which,  in  consideration  of  a  creditor's  con« 
senting  to  wait  for  his  debt,  they,  as  executors,  engaged  to  pay 
interest  until  the  debt  was  settled,  and  it  was  held  that 
they  were  jointly  liable  to  pay  the  Mebt  and  interest.  [*320] 
There  is  no  case  precisely  in  point  with  the  present ; 
but  on  every  principle,  the  memorandum,  which  is  dated  mord 
than  fourteen  years  after  the  death  of  the  testatrix,  amounts  to 
an  admission  of  assets  by  each  of  the  executors. 

Mr.  Shebbeare,  for  the  defendant  James  Clark,  who  had  ad- 
mitted assets. 

Mr.  Spence  for  the  defendant,  John  Clark. — ^In  none  of  the 
cases  cited  was  the  act  of  the  executors  treated  as  an  admission 
of  assets,  but  it  was  considered  that  the  debt  had,  by  the  con- 
duct of  the  parties,  become  the  personal  debt  of  the  executors. 
In  Childs  v.  Monins,  Chief  Justice  Dallas  observes,  "  When 
therefore  by  the  engagement  to  pay  interest,  they  have  induced 
the  plaintiff  to  suspend  his  clear  and  admitted  demand,  by  so 
doing  they  make  the  promise  personal  and  individual." 

(a)  Cro.  J«c.  619.  (6)  9  Bam.  &,  Add.  496.  (c)  1  Vex.  len.  75. 

id)  9  Brad.  Sl  Kngh.  460.     (e)  Sim.  54.1. 
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There  was  no  consideration  for  any  engag'ement  on  the  part 
of  the  executor  personally  to  pay  the  debt,  and  an  agreement  to 
pay  the  debt  of  another  without  any  consideration  for  the  agree- 
ment is  rnidum  pactum,  and  cannot  be  enforced  at  law.  Wain 
V.  Warlters,{a)  Egerton  v.  Mathews.(b)  If  the  party  would  not 
be  personally  liable  on  this  document  at  law,  why  should  he  be 
liable  in  equity  ? 

The  document  does  not  contain  any  promise  to  pay,  but  is 
merely  an  acknowledgment  that  they,  as  executors,  owe  the 
amount.  It  is  a  mere  repetition  of  their  previous  Uability, 
There  is  no  evidence  that  the  legatee  was  induced  to  forbear 
from  suing  by  the  signing  of  the  memorandum.  It  cannot  be 
denied  that  the  document  amounts  to  an  admission  of  assets 
sufficient  to  answer  the  demand,  but  it  does  not  amount  to  an 
admission  that  each  of  the  executors  had  received  sufficient 
assets  for  the  purpose.  It  is  not  an  admission  that  John  Clarke 
had  individually  received  sufficient  assets. 

[•321]  *The  Vice-Chancellor. — ^What  shall  be  an  implied 
admission  of  assets  must  very  much  depend  on  the  par- 
ticular circumstances  in  each  case,  the  use  of  authorities  being 
to  afford  a  principle,  by  the  application  of  which  a  new  case 
may  be  decided,  though  the  facts  may  be  specifically  different.[l] 

(a)  5  East,  10.  (ft)  6  East,  307. 

[1]  In  the  case  of  Po§iletku>aite  v.  Moufuley,  6  Hare,  33,  it  was  held  that  pay- 
ment by  the  executor  of  the  interest  of  a  legacy  to  the  tenant  for  life  under  a  will, 
was  not  conclusive  as  an  admission  of  assets  by  the  executor }  but  such  payment  may 
be  explained  as  having  been  made  by  mistake,  or  for  other  reasons  or  causes ;  and  in 
that  case,  the  usual  account  of  assets  may  be  directed  in  a  suit  of  parties  interested  in 
the  estate.  The  Vice-Chancellor  said,  *'  that  there  might,  no  doubt,  be  a  case  in  which 
an  executor  recovering  the  state  of  the  asseto,  and  assenting  to  a  legacy,  would  be 
bound  to  pay  it ;  but  it  did  not  appear  to  him  that  that  was  such  a  case.  It  would 
be  difficult  to  hold,  that  the  payment  of  one  legacy  would,  of  itself,  bind  the  executor 
to  pay  all  the  legacies  given  by  the  will.  Suppose  a  case  in  which  small  legacies 
were  given  to  servants,  and  the  executor  chose  on  his  own  responsibility  to  pay  those 
legacies  at  once,  without  reference  to  the  state  of  the  assets,  it  would  be  hard  to  say 
that  he  had  thereby  conclusively  bound  himself  to  pay  all  the  legacies  given  by  the 
will.  The  Court  allowed  an  executor  who,  from  an  erroneous  conclusion  of  law  or 
fact,  had  paid  parties  having  claims  upon  the  assets  of  his  testator,  out  of  the  order  in 
which  they  were  properly  payable,  to  stand  in  the  place  of  the  parties  whom  he  had 
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Now,  in  the  first  place,  supposing  my  opinion  to  be  right,  that 
this  document  did  not  give  a  right  of  action,  it  would  have  been 

thus  preferred  ;  bat  did  not  giYe  to  the  erroneous  payment  the  effect  of  rendering  the 
executor  liable  to  pay  all  clainu  of  equal  degree." 

On  the  question  of  the  effect  of  payment  and  of  admission  of  assets,  see  Cooiir  v. 
Martyn,  3  Atk.  3 ;  Corporation  of  Sotu  of  the  Clergy  v.  Sainton,  1  Ves.  75 ;  Bing- 
ham  ▼.  Bingham,  1  Ves.  126 ;  Horoley  v.  Choloner,  2  Ves.  83 ;  Barnard  ▼.  Peitn- 
frtit,  5  Myl.  6l  Cr.  63  ;  Whittle  v.  Henry,  2  Beav.  396 ;  Footer  y.  Footer.  5  Bro. 
C  C.  616 ;  Philanthropic  Society  y.  Hobson,  2  MyL  &,  K.  359  ;  Nieholls  y.  Iteeoon, 
3  Atk.  573;  Clifton  y.  Cockbume,  3  Myl.  &  K.  76;  Pickering  y.  Pickering,  9 
Beay.  31 ;  Spode  y.  Smith,  3  Rnas.  511. 

That  payment  is  not  condosiye  eyidence  of  assets,  see  Orr  y.  Raineo,  2  Ves.  194 ; 
Yonii^  y.  Walter,  9  Ves.  365.  An  admission  of  assets  to  pay  testamentary  expenses 
and  legacies,  is  an  admission  which  embraces  the  costs.  Roch  y.  Callen,  6  Hare, 
531. 

The  payment  of  interest  on  a  legacy  for  a  period  of  ten  years,  it  was  held,  must  be 
eoDsidered  as  an  admission  of  assets  for  the  payment  of  the  legacy.  Attomey-Oen' 
eral  y.  Higham,  post,  634.  But,  where  executors  for  three  yean  paid  on  the  plain- 
tifi  legacies,  at  the  first  hearing,  the  Court  directed  accounts  with  the  yiew  of  deter- 
mining from  the  state  of  the  assets,  the  liability  of  the  executors  to  pay  the  legacies. 
On  further  directions,  it  lefused  to  hold,  that  by  payment  of  the  interest,  the  executon 
had  admitted  assets,  such  a  conclusion  being  wholly  at  yariance  with  all  that  had  been 
preyiously  done  in  the  suit    Rowley  y.  Adams,  7  Beay.  396. 

Where  assets  are  admitted  by  an  executor,  he  thereby  makes  himself  liable  for  the 
payment  of  the  debt  In  such  cases,  in  a  suit  instituted  by  one  creditor  in  behalf  of 
himself  and  all  other  creditors,  if  the  plaintiff's  debt  is  admitted  and  there  is  an  ad- 
mission of  assets,  the  plaintiff  is  entitled  to  a  decree  for  immediate  payment  of  his  debt, 
as  the  other  creditors  cannot  be  prejudiced  by  such  a  decree.  Woodgate  y.  Field,  2 
Hare,  211. 

Where  a  bill  was  filed  for  the  recoyery  of  a  legacy,  and  the  executon  ore  called 
upon  either  to  admit  assets,  or  to  render  an  account  of  the  estate,  if  they,  in  their  an- 
swer, neither  deny  the  sufficiency  of  assets,  nor  set  out  an  account  of  the  estate,  tho 
Court  will  presume  that  the  estate  in  their  hands  is  sufficient  for  the  payment  of  the 
legacy,  and  will  make  a  decree  accordingly     Smith  y.  Smith,  4  Paige,  271. 

An  admission  of  assets  on  a  decree  made  in  1830,  was  sought  to  be  ayoided  on 
qiecial  petition  and  petition  for  re-hearing  in  1845.  Held,  that  whether  fraud  or  mis- 
take had  been  committed,  yet  considering  the  circumstances  of  the  case,  the  lapse  of 
time,  the  transaction  that  had  taken  place,  and  the  absence  of  documents  and  the  im- 
perfection of  eyidence,  justice  could  not  be  done  by  a  simple  re-hearing  as  the  caqio 
stood  in  1830.    Davenport  y.  Stafford,  8  Beay.  503. 

An  actual  admission  of  assets  cannot,  generally  speaking,  be  got  rid  of ;  nor  does  it 
follow  that  accounts  are  to  be  taken  in  those  cases,  where,  with  the  denial  of  asBets» 
the  answer  discloses  circumstances  which  show  a  personal  liability  for  what  is  asked. 
Rogers  y.  Souten,  2  Keene,  600.    Savage  y.  Lane,  6  Hare,  36. 

If  the  bill  prays  for  an  account,  and  nothing  mon,  the  peymeBt  of  IsfieieB  euuMit 
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of  little  or  no  value  unless  it  amounted  to  an  admission  of  assets. 
Possibly  the  maxim  of  construction,  tU  res  magis  valeat  quam 
pereat  might  be  held  to  apply.  But,  without  relying  on  this,  let 
us  look  at  all  the  circumstances  of  the  case  together.  The  tes- 
tatrix died  in  the  year  1811.  Her  will  was  soon  afterwards 
proved  by  both  the  executors.  The  legatee  attained  her  majority, 
when  she  became  entitled  to  the  legacy,  many  years  after  the 
death  of  the  testatrix ;  she  then  married.  After  her  marriage, 
and  more  than  fourteen  years  after  the  death  of  the  testatrix, 
both  the  executors  sign  the  memorandum,  and  by  that  memoran- 
dum, separately  and  jointly  acknowledge  to  owe  the  husband 
of  the  legatee  £150,  being  a  legacy  left  to  his^  wife,  and  £60  in- 
terest thereon.  The  memorandum  is  at  least  an  admission  that 
the  legacy  was  not  liable  to  any  abatement,  but  that  the  whole 
sum  was  due,  together  with  interest.  The  memorandum  is  ac- 
cepted by  the  husband,  who  seems  bound  by  it  as  to  the  amount 
of  interest  ihen  claimable.  When  the  length  of  time  since  the 
death  of  the  testatrix  is  taken  into  consideration,  in  connection 
with  all  the  other  circumstances  of  the  case,  I  find  the  doubt 
which  I  formerly  entertained  on  the  subject  removed,  and  I  can- 
not, I  think,  acting  upon  the  principle  to  be  extracted  from  the 
authorities,  do  otherwise  than  hold  the  memorandum  to  be 
equivalent  to  an  admission  of  assets  by  both  the  executors. 

Let  the  defendants  pay  to  Ihe  plaintiff  the  amount  foond  by  the  Master's 
[*329]  report,  dated  the  15th  November,  1842,  to  be  due  to  the  plaintiff,  *for  princi- 
pal and  interest  on  the  legacy  in  the  report  mentioned,  together  with  the  costs 
of  this  suit,  except  so  much  thereof  as  relates  to  the  claim  for  interest  prior  to  six  yean 
•  before  the  filing  of  the  bill  in  this  Court,  and  also  except  the  costs  occasioned  by  the 
defendant  James  Clark's  going  into  evidence  as  to  the  sot-off,  as  in  the  Master's  re- 
port mentioned,  which  latter  costs  are  to  be  borne  by  him,  and  refer  it  to  the  taxing 
Master  of  this  Court  in  rotation  to  tax  the  costs  so  directed  to  be  paid  as  aforesaid  in 
ease  the  parties  di^r. — liberty  to  apply. 

■■  I  ■!    I  ■  ■        I  Mill!  .  m  ^»^^,— ^^-— .—I       I    ■ 

bo  iantad  upon  by  a  creditor  at  the  hearing,  as  makinglh*  eiaeiilor  penonally  lialile 
te  the  payment  of  his  debts.    Som^s  ▼.  Lamt  6  Ehvsy  83. 
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Pearce  V.  Gray. 

BUI  by  a  p«ity  ftom  wluni  a  promiMory  noiD  had  been  obtainad  for  a  gamhKng  debt» 
to  restrain  an  indonee  of  the  notOf  with,  aa  it  was  allegad,  notice  of  the  coniideratioa, 
from  proceeding  in  an  action  at  law,  commenced  by  him  against  the  plaintiff  in 
equity  for  the  recovery  of  the  amonnt  made  payable  by  the  note,  and  in  which  action 
the  defendant  in  equity  had  declared.  After  the  filing  of  the  bill,  and  before  any 
i^jnnction  had  been  applied  for,  the  action  at  law  was  tried,  and  a  verdict  found  for 
the  defendant  at  law,  the  plaintiff  in  equity: — Held,  on  the  hearing  of  the  cause, 
that  the  judgment  at  law  was  not  only  admiwrible  in  evidence,  but  that  it  was  con- 
clusive in  equity  as  to  those  facts  as  to  which  it  was  conclusive  at  law ;  but  that,  as 
the  judgment  was  obtained  after  the  defendant  had  answered,  and  no  supplemental 
bill  had  been  filed,  the  defendant  in  equity  was  entitled,  if  he  thought  fit  to  require 
it»  to  an  inquiry  whether  the  judgment  had  been  foiriy  obtained. 

On  die  9th  February,  1841,  the  plaintiff  John  Pearce  dined  at 
Brighton  with  one  James  Augustus  Grant  and  a  friend.  After 
dinner,  cards  were  produced,  and,  eventually,  the  plaintiff 
became  a  loser  to  Grant  of  £3400.  For  this  sum,  the  plaintiff 
at  the  time  gave  a  memorandum  or  acknowledgment ;  but,  six 
days  afterwards,  he  signed  and  gave  to  Grant  a  promissory 

note  in  the  following  terms : 

■ 

«  £3400.  Brighton,  Feb.  15, 1841. 

On  demand,  I  promise  to  pay  to  James  Augustus  Grant,  Esq., 
or  order,  the  sum  of  £3400  for  value  received. 

"John  Pearce." 

The  plaintiff  having  reason  to  believe  that  he  had  been  cheat- 
ed at  cards,  on  the  20th  February,  1841,  filed  his  bill  against 
Grant  for  the  delivery  up  of  the  note  to  be  cancelled,  and  for  an 
injunction  to  restrain  Grant  from  negotiating  it,  and  from  com- 
mencing or  promoting  any  action  against  the  plaintiff  upon  or 
in  respect  of  it.  The  plaintiff,  on  the  day  of  filing  the  bill,  ob- 
tained an  injunction  according  to  the  prayer  of  it,  but  was  unable 
to  serve  it  on  Grant,  who  never  entered  any  appearance  to  the 
bill  filed  by  the  plaintiff. 

•On  the  6th  March,  1841,  the  defendant  Gray  deman-    [*323] 
ded  payment  of  the  note,  and,  on  the  same  day,  lie  com- 
menced an  action  at  law  against  the  plaintiff  to  recover  the 
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£3400  made  payable  by  the  promissory  note,  and  on  the  16ih 
March  he  declared  in  such  action.  On  the  6th  April,  1841,  the 
plaintiff  filed  his  bill  against  the  defendant  Gray.  The  bill, 
after  stating  the  facts,  charged  that  the  defendant  Gray  was  in- 
formed, before  he  took  the  note,  of  the  nature  of  the  transaction 
and  that  the  plaintiff  had  not  received  a  full  consideration  for 
the  note,  and  that  it  was  not  indorsed  to  the  defendant  banajide, 
or  for  a  valuable  consideration.  The  bill  prayed  that  the  defen- 
dant might  be  decreed  to  deliver  up  the  note  to  be  cancelled,  and, 
in  the  mean  time,  might  be  restrained  from  negotiating  it,  and 
also  from  proceeding  in  the  action  commenced  by  him  against 
the  plaintiff,  and  from  commencing  or  promoting  any  other  ac- 
tion against  him  upon  the  note ;  and,  if  necessary  and  proper, 
that  the  bill  in  the  present  suit,  as  amended,  might  be  taken  as 
supplemental  to  that  filed  against  Grant 

The  defendant  Gray,  by  his  answer,  admitted  the  possession 
of  the  note,  for  which,  as  he  alleged,  he  had  given  a  valuable 
consideration  to  one  Gill  without  notice  of  the  gambling  trans- 
action. 

The  note  was  produced  on  the  hearing  of  the  cause,  but  ap- 
peared to  be  indorsed  in  blank  by  Grant 

On  the  2nd  July,  1841,  the  action  brought  against  the  plain- 
tiff in  equity  by  Gray  was  tried,  when  a  verdict  was  found  for 
the  defendant  at  law,  the  plaintiff'  in  equity. 

In  this  suit,  the  plaintiff  entered  into  evidence  to  prove  an 
examined  copy  of  the  judgment-roll  in  the  action  at  law,  and 
that  Grant  was  out  of  the  jurisdiction  of  the  Court :  the  latter 
fact,  however,  which  was  proved  by  only  one  witness,  was  con- 
tradicted by  the  answer  of  the  defendants. 

The  cause  now  came  on  for  hearing. 

[*324]  Mr.  Russell  and  Mr.  Dunn  objected  to  the  case  pro- 
ceeding in  the  absence  of  Grant,  who,  they  contended, 
was  a  necessary  party ;  inasmuch,  as  it  became  necessary  to 
decide  whedier  the  note  was  a  valid  note  in  the  hands  of  Grant, 
and  whether,  imder  all  the  circumstances,  it  was  not  at  all 
events,  a  valid  note  in  the  hands  of  the  defendant  Gray. 
For  the  plaintiff,  it  was  argued,  that  the  objection  was  not 
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raised  by  the  answer,  and  it  did  not  appear  that  Grant  had  any 
interest  in  the  note. 

The  objection  was  overruled. 

On  the  record  of  the  judgment  at  law  being  offered  in  evidence 
on  the  part  of  the  plaintiff, 

Mr.  Russell  and  Mr.  Dunn  objected,  that  the  judgment  was 
not  in  issue  in  the  cause,  and  that  evidence  of  it  was  therefore 
inadmissible : — that  it  was  no  evidence  of  the  facts  put  in  issue 
in  the  cause.  And  that  it  might  have  been  obtained  unfairly, 
or  through  mistake. 

The  Yice-Chancellor. — ^If  at  any  stage  of  the  cause  the 
propriety  or  impropriety  of  the  judgment  at  law  can  be  discuss- 
ed, this  is  not  the  time.  The  only  question  now  is,  whether  it 
can  be  admitted  as  evidence.  The  weight  to  be  given  to  it, 
when  admitted,  is  another  question.  The  bill  alleges  the  bring- 
mg  of  the  action  and  the  deUvery  of  the  declaration ;  and  the 
plaintiff,  for  the  purpose  of  showing  the  state  of  the  action,  proves 
the  record  of  the  judgment.  That  the  judgment  was  unfairly 
and  improperly  obtained  (if  it  was  so)  may  be  an  argument 
against  its  weight  when  admitted,  but  not  against  its  reception 
as  evidence.  It  is  clearly  admissible  as  evidence.  It  is  another 
question  whether,  the  judgment  having  been  obtained  since  the 
institution  of  the  suit,  the  defendant  ought  not  to  have  some 
further  opportunity  of  bringing  forward  and  supporting  any  ob- 
jections he  may  have  to  allege  against  the  judgment. 

The  evidence  was  received. 

*Mr.  Swanston  and  Mr.  Toiler^  for  the  plaintiff. —  [*326] 
The  judgment  at  law  is  conclusive  as  to  the  note  being 
given  for  a  gambling  debt,  and  having  been  indorsed  to  the 
defendant  with  full  notice  of  the  illegal  consideration  given 
for  it.  And  it  is  sufficient  evidence  for  this  Court  to  decree  a 
perpetual  injimction  and  the  delivery  up  of  the  note  to  be  can- 
celled as  prayed  by  the  bill.  The  judgment  is  substantially  the 
same  as  if  it  had  been  a  judgment  in  an  action  brought  under 
the  direction  of  this  Court    There  is  no  ground  for  pretend- 
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ing  that  the  judgment  has  been  obtained  through  fraud  or  mis^ 
take,  nor  can  anything  be  stated  to  take  it  out  of  the  general 
principle  applicable  to  a  judgment  on  the  same  question  between 
the  same  parties 

Mr.  Russell  and  Mr.  Dunn,  for  the  defendant. — ^The  proper 
bill  was  a  bill  for  discovery  only,  and  the  prayer  for  the  delivery 
up  of  the  note  is  only  added  as  matter  of  relief  to  avoid  the  pay- 
ment of  the  costs  of  the  discovery.  There  is  no  evidence  in  the 
cause  of  any  gambling,  nor  have  any  of  the  facts  alleged  in  the 
bill  or  even  the  memorandum  been  proved.  It  does  not  appear 
on  what  ground  the  plaintiff  at  law  failed,  and  therefore  the 
judgment  cannot  be  taken  as  proof  of  any  of  the  facts.  It  might 
have  been  obtained  by  accident  or  mistake.  The  plaintiff  in 
equity  never  applied  for  an  injimction.  In  Jones  v.  Lane,{a) 
Baron  Alder  son  states  "that  the  result  of  an  examination  of  the 
authorities  seems  to  be,  that  if  a  party  has  wrongfully  obtained 
possession  of  a  bill  of  exchange,  although  under  circumstances 
which  would  give  a  complete  defence  at  law,  equity  will  never- 
theless interfere,  if,  from  length  of  time  or  death  of  witnesses, 
such  defence  is  likely  to  fail ;  but  that  if  the  objection,  being  ap- 
parent on  the  face  of  the  instrument,  must  always  be 
[•326]  open  to  the  defendant  whenever  such  'action  shall  be 
brought  against  him,  he  is  not  compelled  to  apply  to  a 
court  of  equity  for  relief."  The  plaintiff  comes  here  without  any 
evidence  at  all,  except  that  the  plaintiff  at  law  has  not  been  able 
to  succeed  in  his  action ;  but  this  is  not  a  sufficient  ground  for 
the  decree  which  he  seeks. 

Vice-chancellor  (without  hearing  the  reply.) — ^Ever  since 
I  have  been  acquainted  with  this  Court,  it  has  been  the  constant 
course  of  the  Court  to  grant  relief  against  securities  given  for 
gambling  transactions. [1]  In  the  present  case,  the  judgment, 
standing  unquestioned,  precludes  the  fact  of  this  being  a  gam- 

[1]  Skipwitk  V.  Stroiker,  3  Rand  314 ;  Gill  v.WM't  Adm*r.  4  Monroe,  399. 
(«)  3  Y<m.  &  Coil.  381. 394. 
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bling  debt  from  being  disputed.  The  question  was  a  meie  legal 
question,  and  the  judgment  has  disposed  of  it.[2]  But  the  judg- 
ment having  been  obtained  after  the  answer,  and  no  supplemen. 
tal  bill  having  been  filed,  bringing  that  fact  before  the  Court,  so 
as  to  enable  the  defendant  to  give  any  explanation  of  the  cir- 
cumstances imder  which  the  judgment  was  obtained,  I  will,  if 
the  defendant  wishes  it,  send  it  to  the  Master,  to  inquire  wheth- 
er the  judgment  was  fairly  obtained.[3]  The  defendant  will, 
however,  take  the  reference  at  the  risk  of  costs.  If  this  inquiry 
is  to  take  place,  the  Master  may  as  well  also  inquire  whether 
Grant  was  out  of  the  jurisdiction  when  the  present  bill  was  filed, 
and  whether  he  is  now  out  of  the  jurisdiction.  I  am  not  quite 
certain  that  this  inquiry  is  necessary.  I  should  probably  come 
to  the  same  conclusion  without  it. 


[3]  That  a  judgment  at  law  maybe  impeached  in  eqotty  fer  frand,  bat  net  oo  the 
ground  of  mere  irregalarity,  and  that  it  is  a  concluBive  bar  in  equity ;  lee  ShotUnkirk 
end  otherM  t.  Wheeler,  3  Johns.  Ch.  275 ;  De  Riemer  y.  CatUMon,  4  Johns.  Ch. 
85  ;  French  y.  Shetweli,  6  Johns.  Ch.  335 ;  Hawley  ▼.  Maueiue,  7  Johns.  Ch.  R. 
174 ;  Kingaiand  9.  Spaldimg,  3  Baib.  Ch.  R.  341 ;  FUteher  y.  Rapp,  1  Smede  it, 
M.  Ch.  R.  374 ;  Armetrang  t.  Caldwell^  et  aL  9  Seam.  490. 

[3]  That  where  a  party  has  a  good  defence  at  law  to  an  action  conmienced  againiEt 
him,  bat  is  prevented  by  a  gross  fraud  of  the  plaintiff  in  the  suit  and  others,  fitom  set- 
ting np  that  defence,  and  a  judgment  is  obtained  against  him,  without  any  negligenee 
or  fault  on  his  part,  a  court  of  equity  will  relieve  against  the  judgment  See  Higgint 
T.  King,  3  Baibu  Sup.  Ct  R.  616. 

In  Boyde  y.  Mey2e,  9  C<^yer,  334 ;  it  was  held,  that  upon  a  bill  ffled  by  the  as- 
Mgneo  of  a  bankrupt  against  the  judgment  creditor  of  a  bankrupt,  impeaching  tho  ai» 
leged  amount  of  the  judgment  debt,  and  praying  an  account,  it  was  a  good  ground  of 
equitable  relief;  that,  at  the  time  when  the  action  in  which  the  judgment  was  obtain- 
ed was  oommenoed,  the  bankrupt  was  in  pecuniary  difficulties,  and  was  pressed  hr 
the  payment  of  his  debii  by  seyeral  of  his  creditoEB,  and  that  he  was  unable  by  resasn 
of  such  difficulties  to  attend  to  the  defence  of  the  action. 

In  a  case  where  a  judgment  was  obtained  against  an  executor,  who,  from  the  per- 
plexed state  of  the  assets  and  other  causes  was  unaUo  to  plead  at  law,  a  conit  of  equity 
will  affind  relief    PUkett  y.  Stewmrd,^  1  Rand.  478. 

So,  where  an  executor  conftsMS  judgment  under  a  belief  that  the  aawts  of  the  estate 
are  amply  sufficient  to  pay  all  claims  against  it ;  but  afterward,  by  an  unexpected  de- 
preciation of  the  property,  the  amount  of  the  asMlB  proves  inadequate,  relief  may  be 
obtained  against  the  eHect  of  the  judgment  m  equity.  MiUei^e  B^^re  v.  Bieet  1 
Rand.  438. 

You.  TL  39 
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,  Let  the  prominory  note  be  depoeited  with  the  Regietntr,  and  let  the  came  stand 
over  for  ten  days  for  the  defendant  to  elect  whether  he  will  take  the  reference. 

March  15. — The  defendant  declining  the  reference,  the  record 
of  thejudgment  was  directed  to  be  entered  as  read,  and  the  de- 
cree was  made  according  to  the  prayer  of  the  bill. 


[•327]  *HiLLs  V.  Hills. 

1843:  April  Slat 

The  Coort  will  not,  generaUyi  decree  a  will  to  be  estabUehed  againat  a  plahitiff  infant 
,  heir. 

The  bill  was  filed  on  behalf  of  the  infant  children  of  Thom- 
as Hills  deceased,  who  was  the  eldest  son  of  the  testator  Daniel 
Hills,  against  the  executor  of  the  testator  and  other  parties,  for 
the  purpose  of  having  the  real  and  personal  estate  of  the  testator 
administered.  The  real  property  had  been  devised  upon  trust 
for  sale,  and  one  moiety  of  the  residuary  personal  estate,  inclu- 
ding the  monies  to  arise  from  the  sale  of  the  realty,  had  been 
bequeathed  to  the  plaintiffs,  one  of  whom,  George,  was  the  heir- 
at-law  of  the  testator. 

Mr.  Dixorij  for  the  plaintiffs,  observed,  that  the  plaintiff  George 
the  heir-at-law  of  the  testator,  being  an  infant,  the  will  could  not 
be  proved  against  him.  in  this  suit    Nany  v.  Wi/nne.{a) 

Mr.  Elmsley  and  Mr.  Rasch  appeared  for  the  defendants. 

DscnBK  that  the  administration  acooante  be  taken  without  declaring  the  will  well 
proved,  or  ordering  the  tmsis  of  it  to  be  carried  into  execution. 

'  (a)  In  Chan.  1839.  In  this  case,  which  was  a  bill  filed  by  infants,  one  of  whom 
was  the  heir-at-law  of  a  testator,  for  the  purpose  of  having  the  tmsts  of  the  will  ro- 
uting to  the  testator's  real  estates  executed,  a  decree  was  made  that  the  will  should 
be  established,  and  the  trusts  carried  into  execution.  But  upon  appeal  to  Lord  Cot" 
Unham,  C,  this  part  of  the  decree  was  struck  out ;  his  lordship  observing  that  where 
an  infant  heir  is  plaintiff,  the  couree  is  not  to  establish  the  will,  but,  if  there  be  no 
({nestion  raised,  to  act  under  it  as  a  will.  A  branch  of  thia  case  will  be  foond  report- 
ed in  the  JurNt,  VoL  3,  |k  498. 
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•Hanson  v.  Lake.  [•328] 

1843 :  May  37th. 

On  a  decree  for  specific  petformance  agamit  the  infant  heir-at-law  of  a  vendor,  tti^ 

Court,  where  there  has  been  no  de£ftnlt  on  either  aide,  will  give  no  ootts  on  either 

side. 

The  plaintiff  agreed  by  writing,  dated  the  17th  March,  1842; 
to  purchase  a  freehold  estate  of  Richard  Lake.  The  purchase- 
money  was  paid,  and  the  plaintiff  was  let  into  possession ;  but 
before  any  conveyance  was  executed,  and  on  the  12th  May,  1842, 
Richard  Lake  died,  intestate,  leaving  an  infant  heir-at-law. 

The  bill  prayed,  that  the  agreement  might  be  specifically 
performed,  and  that  the  infant  niight  be  declared  a  trustee  for 
the  plaintiff,  and  decreed  to  execute  a  conveyance. 

Mx.Glasse^  for  the  plaintiff. 

Mr.  CMyer,  for  the  defendant 

Upon  the  plaintifi^s  counsel  asking  for  his  costs,  the  Vicc-Chanr 
celloTy  after  noticing  the  short  space  of  time  which  had  elapsed 
between  the  date  of  the  agreement  and  the  death  of  the  vendor, 
inquired  whether  there  was  any  authority  for  allowing  a  plaint- 
iff the  costs  of  the  suit  in  such  a  case  against  an  infant  defend- 
ant? 

Mr.  Olasse  mentioned  The  Midland  Counties  Railway  Com- 
pany V.  We3tcomb.{a) 

The  Vice-chancellor  said,  that  he  thought  there  must  have 
been  some  default  in  that  case.  Here  it  was  admitted  that  there 
was  no  default  on  either  side.[l] 

Dbcree  an  immediate  conveyance.  Let  the  porebaser  hear  his  own  costs  of  the 
snit.  Let  the  infant  have  his  costs  oat  of  the  perMnal  estate  of  the  intestate,  on  the 
admintstratriz  appearing  and  consenting  to  he  bound  by  the  decree. 


(a)  11  Sim.  57 

[  1  ]  That  costs  of  a  snit  to  compel  a  specific  performance  of  a  contracti  will  not  be 
allowed  to  the  plaintiff  where  there  has  been  no  application  to  the  defendant,  previous 
to  the  filing  of  the  bill,  to  carry  the  contract  into  efiect,  and  no  refusal  or  neglect  on 
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[*329]  *RiDER  V.  Jones. — ^Rider  v.  Sturgis. 

1843:  May  25th. 

jUpon  a  bill  filed  to  oet  aade  a  mortgagv  Mcorit^rfor  fimnd,  cwomntanoei  cf  eppni- 
don  and  misooDduct  being  proved  against  the  moirtgagee,  it  was  held  that,  inasmiidi 
as,  if  solTent,  he  would  have  been  liable  to  pay  part  at  least  of  the  costs  of  tha  soit, 
being  insolTent  bo  was  not  entitled  to  receive  costs-[l] 

The  Bltomey  of  a  mortgagee  held  the  mortgage  deed,  ciahning  a  lien  vpen  it  against 
his  client,  to  an  amount  at  least  eqoal  to  the  valne  of  the  seemity.  Tha  moitgagM 
took  the  benefit  of  the  Insolvent  Debton'  Act.  Upon  a  bill  filed  by  the  mortgagor 
to  set  aside  the  security,  or  to  redeem,  the  Court,  on  the  application  of  the  moitga^ 
gor,  ordered  the  attorney,  though  not  a  party  to  the  suit,  but  who  appeared  on  a 
petition,  to  deliver  the  deed  to  the  moiigsgor,  upon  payment  of  what  was  dne  iraai 
the  mortgagor  under  the  security,  in  satisfaction  of  the  lien. 

The  provisional  assignee  under  the  insolvent  Debton*  Act  was  made  a  defendant  to 
a  bill  of  which  the  object  was  to  set  aside  a  mortgage  security  taken  by  the  insol- 
vent from  the  plaintiff:-— Aetd,  under  the  cireumstances  <iX  the  case,  that  the  as- 
signee was  not  entitled  to  receive  the  costs  of  the  suit  fiom  the  plaintiff 

Under  the  will  of  Richard  Brittain,  Mary  Rider  was  entitled 
for  life  to  one  undivided  moiety  of  an  estate  mentioned  in  the 
pleadings,  with  remainder  as  to  a  one  imdivided  seventh  part  to 
her  daughter,  Mary,  in  tail.  The  parties  so  interested  contracted 
to  sell  their  interests  to  a  Mr.  Heathcote,  who,  many  years  ago, 
was  let  into  possession  of  the  premises.  In  consequence,  how- 
ever, of  difficulties  in  the  title,  the  contract  had  not  been  com- 
pleted, nor  the  purchase-money  paid  at  the  time  of  presenting 
the  present  petition. 

In  1828,  Mary  Rider  and  her  daughter  employed  Thomas 
Wyndham  Jones  as  their  solicitor,  and,  being  in  great  distress, 

the  part  of  tho  latter  to  execute  the  contract;  and  where  the  defendant  has  net  been 
guilty  of  any  improper  conduct,  and  has  not  improperiy  resisted  the  piahitiff'a  daim. 
see  Swarthout  v.  Bwr,  1  Barb.  Sup.  Ct  R.  498.  For  cases  decided  upon  reasons 
analogous;  see  also  Dyer  v.  Potter ,  S  Johns.  Ch.  R.  153;  Broekway  v.  YFelZs,  1 
Paige  Ch.  R  617;  Vroom  v.  DUmae,  4  Paige  Ch.  R.  536 ;  She  v.  Mankattum  Co. 
1  Paige,  48. 

[1]  See  Brm^don  v.  AOon,  ante,  39 ;  02^^  v.  Wadewmrtk,  post,  603,  and  easoi 
cited  in  note  a;  WiUon  v.  Cluer^  4  Beav  314;  Brinkerh^  v.  Ldneing,  4  Johnib 
Ch.  R.  65,  79  ;  Tiernan  v.  WiUon,  6  Johns.  Ch.  R.  411 ;  Brodfway  v.  Welie,  I  Bark 
Ch.  R.  617 ;  Doreey  v.  Smith,  7  Har.  d^  J.  345;  Froom  v.  DUmm$,  4  P^ge,  537 ; 
Par*  V.  Peek,  1  Paige,  477. 
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piocuied  ftom  him,  at  rarious  times,  die  loans  of  sevend  small 
sums  of  money.  Jones  afterwards,  at  their  request,  appUed  to 
and  obtained  from  Mr.  Heathcote  the  annual  payment  of  £60, 
in  discharge  oC  the  interest  due  on  the  unpaid  purchase-money 
for  the  estate.  He  also,  under  a  written  authority,  signed  by 
Mary  Rider  and  her  daughter,  from  time  to  time  received  from 
Heathcote  the  £60,  and  it  was  agreed  that  what  he  so  received 
should  be  appUed  in  payment  of  what  might  be  due  from  them 
to  him  for  monies  advanced  and  business  done. 

In  the  course  of  these  transactions  Mary  Rider  and  her  daugh- 
ter gave  Jones  two  promissory  notes  for  £30  each,  and  iwo  ac- 
ceptances for  £60  each.  Afterwards,  in  September,  1633,  Jones, 
without  any  previous  communication  with  them,  prepared,  and 
required  tliem  to  execute  to  him,  an  indenture  of  mort- 
gage of  the  [HPemises,  to  secure  £100  *and  interest  [*330] 
Upon  their  refusal  to  do  this  he  brought  his  action 
against  Mary  Rider  on  one  of  the  acceptances,  and  arrested  her« 
He  abo  commenced  proceedings  on  the  other  securities,  but 
agreed  to  discontinue  them  upon  his  clients  consenting  to  execute 
Che  mortgage,  which  they  accordingly  did.  They  subsequently 
executed  to  him  a  deed  of  further  charge  of  the  premises. 

In  July,  1836,  Jones  commenced  an  action  against  Mary  Rider 
on  her  covenant,  contained  in  the  mortgage  deed,  for  payment 
of  the  £100,  and  also  an  action  against  John  Trelfa  (who  in  the 
interim  had  married  Mary  Rider,  the  daughter,)  on  certain  ac- 
knowledgments which  he  had  given  in  respect  of  the  foregoing 
transactions.  These  actions  led  to  the  present  suit,  in  which  the 
original  bill  was  filed  in  April,  1837,  by  Mary  Rider,  and  John 
Trelfa  and  Mary  his  wife,  against  Jones,  alleging,  that  an  open 
unsettled  account  existed  between  the  parties  in  respect  of  monies 
received  and  paid  by  the  defendant  tor  the  plaintiffs ;  that,  upon 
taxing  that  account,  a  balance  would  be  found  due  to  the  plain- 
tiffs; and  that,  with  respect  to  mcmies  due  to  die  defendant  for 
business  done,  no  bill  of  costs  had  been  rendered  to  the  plaintifb, 
though  frequendy  applied  for.  The  prayer  of  the  bill  was,  that 
the  prc^r  accounts  might  be  taken,  and  the  bills  of  costs  ex- 
amined and  taxed ;  that  it  might  be  declared  that  the  securities 
were  fraudulently  obtained,  and  might  be  delivered  up  to  die 
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plaintifis ;  and  that,  if  necessary,  they,  might  be  let  in  to  redeem 
the  premises ;  and,  for  an  injmiction,  to  restrain  the  proceedings 
at  law. 

The  plaintiffs  having  obtained  an  injunction,  pursuant  to  the 
prayer  of  the  bill,  that  injunction  was  continued  by  order ;  and 
by  the  same  order  the  Master  was  directed  to  take  an  account 
of  the  dealings  and  transactions  between  the  parties ; '  with  liberty 
to  state  special  circumstances. 

After  this  order  was  obtained,  Jones  became  insolvent,  and 

his  estate  and  effects  were  vested  in  Sturgis,  as  provi- 

[*331]    sional  ^assignee  under    the  Insolvent    Debtors'    Act 

Sturgis  was  brought  before  the  Court  by  supplemental 

biU. 

The  Master  afterwards  made  his  report,  whereby  he  found, 
that,  under  the  written  authority  before  mentioned  Jones  had  re-' 
ceived  sums  amounting  to  £170 ;  that  he  had  on  the  other  hand, 
paid  and  advanced,  on  account  of  Mary  Rider  and  her  daughter, 
several  sums  of  money ;  that  he  had  also  become  entitled  to  be 
paid  several  sums  in  respect  of  his  bills  of  costs  (delivered  since 
the  conmiencement  of  the  suit,)  which  bills  of  costs  the  Master 
had  reduced  from  £146  to  66/.  3s.  by  disallowing  all  chaiges 
connected  with  the  mortgage  securities,  and  by  taxation ;  and 
that  the  amount  of  monies  so  due  to  him  was  1962.  3s.  lOcC 
That  there  would  therefore  remain  due  to  the  defendant  Jones, 
upon  the  balance  of  accounts,  in  respect  of  the  several  before- 
mentioned  dealings  and  transactions,  the  sum  of  26/.  3s  lOd. 

It  appeared  from  the  schedules  to  the  Master's  report  that,  ex- 
clusively of  Jones's  demand  for  professional  charges,  there  was 
due  to  him  in  the  accoimt  between  the  parties  at  the  time  when 
he  arrested  Mary  Rider,  and  also  when  he  procured  the  execu- 
tion of  the  mortgage  security,  the  sum  of  £9  only,  and  that  when 
he  commenced  the  actions  which  were  the  subject  of  these  suits, 
he  had  been  overpaid,  and  that  there  was  due  from  him  to  the 
plaintiffs  on  the  same  account  the  sum  of  £40. 

Before  the  report  was  confirmed  an  offer  was  made  by  the 
plaintiffs  to  the  defendant  Sturgis,  with  the  approbation  of  the 
Master,  to  pay  him  the  balance  of  26/.  3^.  lOei.  upon  having  the 
deeds  of  mortgage  and  further  charge  delivered  up,  and  a  con* 
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vejrance  of  the  premises  to  the  plaintiffs.  Sturgis,  however,  de- 
clined to  accept  this  offer,  but  obtained  an  order  for  confirming 
the  report,  and  an  order  for  setting  down  the  original  and  sup- 
plemental causes  for  hearing,  for  the  purpose,  as  recited  by  the 
latter  order,  of  obtaining  the  directions  of  the  Court  as  to 
the  payment  of  *the  above-mentioned  sum,  and  of  Stur-  [*332] 
gis's  costs  of  the  supplemental  suit 

The  causes  came  on  for  hearing  before  Knight  Bruce,  Y.  C, 
in  April,  1843,  when  his  Honor  declined  to  order  the  payment 
of  the  sum  of  262.  3^.  lOd.  to  the  defendant  Sturgis,  without  the 
delivery  up  by  him  of  the  deeds  of  mortgage ;  but  it  being  then 
alleged  by  the  defendants'  counsel  that  the  deeds  were  in  the 
pos8essi<Hi  of  Mr.  George  Smith,  the  solicitor  of  Jones  in  this  suit, 
who  claimed  some  lien  upon  them  as  against  Jones,  an  inquiry 
was  directed  upon  that  point,  with  liberty  to  any  of  the  parties, 
within  a  given  time,  before  the  order  for  the  inquiry  should  be 
drawn  up,  to  apply  to  the  Court 

The  plaintiffs  now  presented  their  petition,  praying  that  they 
might  be  at  liberty  to  pay  into  Court  the  said  sum  of  261.  Ss.  lOd, 
and  that  thereupon  the  defendants  and  George  Smith  might  be 
respectively  ordered  to  deliver  up  and  procure  to  be  derivered  up 
to  the  petitioners,  the  indentures  of  mortgage  and  further  charge, 
and  to  re-assign  and  to  release  to  the  petitionees,  Mary  Rider  and 
Mary  Trelfa,  the  respective  estates  and  interests  created  by  the 
said  indentures ;  and  that  the  defendants  and  George  Smith  or 
one  of  them  might  be  ordered  to  pay  to  the  petitioners  the  costs 
of  this  application. 

Mr.  Mathews  and  Mr.  Pote^  for  the  petition. — [The  Vice-Chan* 
ceUar  mentioned  the  case  of  BeU  v.  Taffhr{a).]  There  is  a  gen- 
eral jurisdiction  in  the  Court  to  control  the  defendant's  solicitor 
in  a  case  like  this :  Bawtree  v.  Wats€n.{h)  This  is  a  strong 
case.  The  whole  is  founded  on  defendant's  own  answer,  his  own 
admissions,  and  his  own  evidence.  It  reveals  a  course  of  most 
oppressive  conduct  by  a  solicitor  towards  a  poor  country  client 
The  deeds  must  be  delivered  up,  and  the  plaintiffs  are  entitled 

(«}  8  Sim.  S1&  {h)  9  Keen,  713 ;  3  M.  &  K.  339. 
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[*333]    to  *th6ir  costs ;  and  as  Jones  and.  Stnrgis  ^11  not  agree 
between  them  which  is  to  receive  the  261.  3s.  10d.y  one 
or  other  of  them  must  pay  the  costs  of  this  petition,  which  has 
been  rendered  necessary  by  their  conduct 

Mr.  FoUett^  for  the  defendant  Stints. — ^This  defendant  is  en- 
titled to  receive  the  costs  of  the  suit  and  petition.  If  a  mortga- 
gor comes  into  equity  to  redeem,  he  must  not  only  pay  the  costs 
of  the  mortgagee,  but  the  costs  of  neces«iry  parties  occasioned 
by  the  dealing  of  the  mortgagee  with  his  security :  Weiherett  v. 
CMins.{a)  This  applies  a /or/iori  to  Stnrgis,^who  is  a  public 
officer.  In  Baiwiree  v.  Watson  there  was  an  actual  decree ;  3ret 
even  there,  the  Court  ordered  him  to  be  paid,  and  his  costs  added 
to  the  security.  Here  he  comes  in  during  the  pendency  of  the  suit 

Mr.  Danidj  for  the  defendant  Jones. — ^Upon  the  motion  to  dis- 
solve the  injunction  an  order  was  made  by  consent  of  this  defen- 
dant that  the  accounts  diould  be  taken.  The  effect  of  that  was, 
that  various  allegations  of  the  misconduct  of  the  defendant  con- 
tained in  the  bill  and  negatived  by  the  answer  have  not  been  pat 
in  issue.  The  consent  of  the  defendant  to  have  the  accounts 
taken  on  an  interlocutory  proceeding,  is  a  ground,  amongst 
others,  for  allowing  him  his  costs. 

Mr.  Russell,  for  Smith. — How  can  a  plaintiff  bring  in  the  so- 
licitor of  the  defendant  and  treat  him  as  his  own  solicitor  ?  In 
BeU  V.  Taylor,  the  deeds  had  got  into  the  hands  of  the  solicitor 
for  the  purposes  of  that  suit,  and  there  being  no  lien,  it  was  held 
that  the  Court  could  order  him  to  deliver  them  up.  The  prin- 
ciples of  that  case  are  not  applicable  here. 

[•334]  'Mr.  Matthews,  in  reply. — ^The  bill  is  not  simply  a 
bill  to  redeem,  but  to  set  aside  securities  as  fraudulent. 
If  Jones  had  not  been  insolvent  he  would  have  had  to  pay  the 
costs  of  the  suit  Sturgis,  Aerefore,  who  has  not  disclaimed,  but 
identifies  himself  with  Jones,  can  claim  no  costs.  As  to  Smith, 
the  Court  has  a  clear  jurisdiction  on  general  principles  to  order 

(«)  3  Madd.  355. 
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him  to  deliver  up  the  deeds :  but  it  may  be  doubted  whether  he 
has  not  waived  any  question  as  to  the  jurisdiction,  by  attending 
here  and  in  the  Master's  office. 

The  Vice-Ch  ANCELLOR. — The  result  of  the  whole  case  is,  that 
after  some  years  of  litigation,  the  plaintiffs  are  entitled  to  have  the 
securities  restored  to  them,  and  a  reconveyance,  upon  payment  of 
£26  and  a  fraction  to  one  of  the  defendants ;  and  it  is  agreed  be- 
tween the  defendants  and  Mr.  Smith,  that,  as  between  them,  that 
siun  belongs  to  Mr.  Smith :  Mr.  Smith's  also  is  the  hand  which 
holds  the  securities.  Therefore,  the  plaintiffs  must  pay  within  a 
given  time  this  sum  to  Mr.  Smith  ;  and  let  the  decree  or  order  be 
prefaced  with  a  statement,  that  it  is  admitted  at  the  bar,  that,  as 
beween  Sturgis,  Jones  and  Smith,  that  sum  belongs  to  Smith,  to 
be  paid  in  full  satisfaction  of  all  demands  under  the  securities,  or 
either  of  them.  Upon  payment  being  made,  let  Smith  re-deliver 
the  securities,  (the  deeds,  bills,  and  notes)  to  the  plaintiffs,  and 
thereupon  let  Stui^is,  and  all  other  necessary  parties  (if  any,)  ex- 
ecute a  reconveyance  of  the  mortgaged  property  to  the  plaintiffs, 
or  as  they  shall  direct ;  the  reconveyance  to  be  settled  by  the 
Master,  if  the  parties  differ,  and  not  to  be  parted  with  to  the  plain- 
tiffs till  further  order.  Reserve  all  costs  subsequent  to  the 
present  time,  with  liberty  to  apply. 

As  to  the  costs  of  the  suit  to  the  present  time,  considering  the 
nature  of  the  securities,  the  circumstances  under  which  they  ap- 
pear to  have  been  obtained,  the  nature  of  the  actions, 
and  the  amount  of  the  debt,  it  is  plain,  that  ^this  cannot  [*335] 
be  considered  as  a  common  mortgage  case.  I  do  not  ap- 
prove of  some  of  the  circumstances  which  have  taken  place,  and 
if  Jones  were  not  insolvent,  I  should  have  thrown  part  at  least 
of  the  costs  upon  him ;  but  he  being  insolvent,  and  not  paying 
the  costs,  the  question  arises  whether  he  is  entitled  to  receive 
any  costs.  I  am  of  opinion  that  he  is  certainly  not  so  entitled, 
except  as  to  the  petition.  Considering  the  Ixisition  in  which  he 
stands,  the  nature  of  the  petition,  and  its  prayer,  Jones  must 
have  the  costs  of  the  petition.  These  the  plaintiffs  must  pay,  I — 
say  it  with  reluctance ;  but  let  them  be  added  to  their  own  costs,  for 
there  is  a  view  in  which  that  may  possibly  be  useful  to  them. 

Vol.  it.  40 
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Jones  is  not  to  have  any  costs  in  the  Master's  office  from  the 
plaintifis. 

As  to  Sturgis,  it  is  true  that  he  comes  in  as  a  puhlic  officer  in 
right  of  Jones  the  insolvent ;  but  he  had  full  opportunity  of  ma- 
king himself  master  of  the  case.  '  He  might  have  disclaimed, 
and  thereby  have  saved  expense.  But  he  appears  to  have  taken 
up  the  litigation  as  a  contending  party.  The  litigation  is  deci- 
ded substantially  in  the  plaintiffs'  favor.  I  must  leave  him 
therefore  to  take  his  own  costs,  out  of  the  insolvent's  estate,  of 
the  suit  generally  to  the  present  time,  including  the  costs  of  the 
petition. 

Then,  with  respect  to  Mr.  Smith.  Considering  the  nature  of 
the  case,  I  remain  of  opinion  that  Mr.  Smith  should  have  the 
costs  of  the  petition  from  the  plaintiffs ;  by  which  I  mean,  strict- 
ly and  merely  the  costs  of  the  petition  ;  not  of  any  proceedings 
in  the  Master's  office.  The  plaintiffs  are  not  to  pay  the  costs  of 
investigating  that  Uen  which  Smith  claimed  against  other  per- 
sons. 

As  to  the  plaintiffs'  costs,  inclifding  the  costs  which  they  pay 
to  Jones,  and  to  Smith — and  also  as  to  Smith's  costs  which 
I  do  not  direct  to  be  paid  by  the  plaintiffs — ^they 
[♦336]  *must  be  paid  out  of  the  insolvent's  estate.  The  insol- 
vent has  been  substantially  in  the  wrong.  Let  the  in- 
junction be  made  perpetual.  As  to  the  costs  at  law,  I  say 
nothing. 

After  the  case  had  been  disposed  of,  the  case  of  Baker  v. 
HeiuUrs(m{a)  was  referred  to. 


Meoqison  v.  Fosteb. 


1843 :  May  S7th. 

Apenon  gave  a  bond  for  J65000  to  hia  niter,  bat  failing  to  pay  the  intenat  dae  on 
that  bond,  gave  her  another  bond  to  seeore  the  airean  of  interest  He  aftarwaidi 
depasited  with  his  sister  the  title-deeds  of  his  real  estates  "  as  a  ooUateial  saonxity 

(«)  4  Om.  87 
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ibr  th«  bond  debts."  Sol»equeiitIyi  in  contemplatioii  of  the  marriage  of  the  nster« 
the  two  bonda  were,  with  the  canaent  and  privity  of  the  obligor,  aettled  upon  tmita 
for  the  benefit  of  the  intended  husband  and  wife ;  no  reference,  however,  being 
made  in  the  settlement  to  the  deposit  of  title-deeds.  The  marriage  took  efiect,  and 
about  four  years  after,  the  obligor  became  bankrupt : — Held,  that,  assuming  the 
consideration  for  the  first  bond  to  have  been  voluntary,  yet  thore  being  no  fraud  sug- 
gested agahist  any  party,  or  insc^vency  proved  agamst  the  obligor,  the  settlement  was 
a  valuable  security;  and  that  by  virtue  of  the  bonds,  the  instrument  of  deposit,  and 
the  settlement,  the  trustee  of  the  settlement  was  equitable  mortgagee  of  the  real 
estate  for  the  moneys  due  on  tho  bonds.[lJ 
Tllie  circumstance  that  the  Court  of  Bankruptcy  has  concurrent  jurisdiction  m  the 
case,  is  not  a  neco«ary  ground  fbr  refosmg  costs  to  a  party  seeking  the  aasistanoo 
of  a  Court  of  Equity. 

In  February,  1826,  William  Smith  Batson  executed  to  his 
sister  Elizabeth  Maria  Batson  a  bond  to  secure  to  her  the  pay- 
ment by  the  obligor  of  the  sum  of  £5000  and  interest  on  the 
25th  August  following. 

On  the  1st  December,  1835,  Batson,  in  consideration  of  the 
arrears  of  interest  on  the  before-mentioned  bond,  and  of  some 
small  sums  due  from  him  to  his  sister,  gave  her  a  bond  for  £1000 
and  interest.  This  bond  was  made  payable  on  the  1st  June, 
1836. 

On  the  9th  December,  1835,  Batson  deposited  with  his  sister 
the  title-deeds  of  an  estate  belonging  to  him,  and  at  the  same 
time  gave  her  a  memorandum  in  these  words : 

«  Newcastle,  9th  December,  1836. 
<'I  deposit  these  deeds  of  my  estate  of  Higham  Dykes 
*with  my  sister  Elizabeth  Maria  Batson,  as  a  collateral    [*337] 
security  for  my  bond  debts  due  to  her. 

«  W.  S.  Batson." 

By  an  indenture,  dated  the  29th  February,  1836,  and  made  in 
contemplation  of  a  marriage  then  agreed  upon  between  Elizabeth 
Maria  Batson  and  S.  S.  Meggison,  the  bonds  and  the  monies  se- 
cured thereby  were  assigned  to  William  Clajrton  Walters,  in 
trust  for  Elizabeth  Maria  Batson  for  her  separate  use  during  the 
joint  lives  of  herself  and  her  intended  husband,  and  in  case  she 

[1]  See  Bdt  t.  KmnaHtif  siitefe  page  179,  and  notes  to  that  cam. 
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should  survive  her  intended  husband,  in  trust  for  her  absolutely ; 
but  in  case  she  should  die  in  his  lifetime,  in  trust  for  her  inten* 
ded  husband  for  life,  and  after  his  decease  as  she  should  by 
will,  notwithstanding  her  coverture,  appoint,  and  in  default  of 
appointment  to  such  persons  as  by  virtue  of  the  Statute  of  Dis- 
tributions would  at  her  death  have  been  entitled  to  het  personal 
estate  as  her  next  of  kin  in  ease  she  had  died  a  widow  and  in- 
testate. The  settlement  contained  a  proviso  that  the  sums  se- 
cured by  the  bonds  should  not  be  called  in  during  the  lifetime 
of  W.  S.  Batson,  nor  after  his  decease,  except  upon  the  request 
in  writing  of  the  intended  husband  and  wife,  or  Ae  survivor. 
No  notice  was  taken  in  the  settlement  of  the  deposit  of  deeds  or 
the  memorandum. 

The  settlement  was  made  with  the  privity  and  consent  of  W. 
8.  Batson,  and  the  marriage,  which  took  effect  soon  after,  was 
likewise  had  with  his  consent.  The  interest  on  the  £6000  was 
regularly  paid  from  the  date  of  the  settlement  to  the  bankruptcy 
of  Batson,  which  took  place  in  December,  1841. 

The  bill,  which  was  filed  by  the  husband  and  the  trustee  of 
the  settlement  against  the  assignees  of  the  bankrupt,  the  wife, 
and  other  parties,  prayed  that  the  estate,  the  title*deeds 
[*338]  of  which  had  been  deposited,  might  be  sold,  *and  that 
out  of  the  purchase-money  the  money  due  in  respect  of 
the  bonds  might  be  paid  to  the  trustee,  or  that  the  assignees 
might  be  absolutely  foreclosed. 

The  assignees  by  their  answer  admitted  that  the  settlement 
was  made  with  the  privity  and  consent  of  Batscm,  but  insisted 
that  at  the  times  of  the  execution  of  the  bonds  and  the  depoat 
of  title-deeds  he  was  in  insolvent  circumstances.(a)  No  fraud, 
however,  upon  the  creditors  or  otherwise  was  suggested. 

The  case  having  been  opened  for  the  plaintiffs,  it  was  noticed 
that  some  of  the  defendants  who  had  been  served  with  a  copy 
of  the  bill,  pursuant  to  the  23rd  of  the  Orders  of  August,  1841, 
did  not  appear  by  counsel.  The  Vice-C/umcelhr  expressing 
some  doubt  whether  the  cause  could  jwoceed  in  their  absence^ 
ttie  plaintiffs'  counsel  undertook  to  appear  for  them. 

(a)  Sm  6  G6o^  4, «.  1$>  MOt  7S» 
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Mr.  Wigram  (with  whom  was  Mr.  Batesy)  for  the  plain- 
tifbj  observed  that  whether  the  first  hoad  was  yoluntary  or  not, 
the  second  bond,  the  deposit,  and  settlement  were  securities  for 
value.  [He  was  then  stopped  by  the  Vice-Chancellor,  who,  in 
calling  upon  the  defendants'  counsel,  told  them  that  they  might 
assume,  for  the  purpose  of  their  argument,  that  the  first  bond 
was  merely  an  act  of  bounty  from  a  brother  to  his  sister.] 

Mr.  Russell  and  Mr.  Toller^  for  the  defendants,  the  assignees. 
—Bankruptcy  destroys  the  previous  right  under  the  securities. 
In  the  (yourt  of  Bankruptcy  the  trustee  could  have  no  right  to 
hold  a  voluntary  security ;  and  it  must  be  the  same  in  this 
Court  for  the  purposes  of  this  cause.  There  may  indeed  be 
some  difficulty  in  contending  that  the  second  bond  coifld  not  be 
proved  under  the  fiat ;  but  the  first  was  purely  volun- 
tary. [  The  Viee-Chancelhr.—*A  voluntary  gift,  secured  [*339] 
by  a  deed  upon  which  an  action  may  be  brought  imme- 
diately, is  a  valuable  security.]  We  submit  that  it  is  not  such 
a  security  as  can  be  enforced  in  the  administration  of  bank- 
ruptcy ;  add  to  which  the  obligor  was  insolvent  at  the  time. 

If  the  bonds  were  vduntary,  the  settlement  could  not  alter  the 
nature  of  the  property ;  for  no  valuable  consideration  passed  from 
the  obligor.    He  was  not  in  loco  parentis  to  his  sister.    Besides,^ 
the  lands  in  question  are  not  specifically  aflfected  by  the  settle- 
ment ;  for,  singularly  enough,  it  takes  no  notice  of  the  deposit 

The  Yice-Chancellor. — ^I  see  no  difficulty  in  this  case,  in 
my  view  cf  the  law.  A  gentleman  in  ciroumstances  of  solven- 
cy gives  a  bond  (which  for  the  sake  of  argument  may  be  taken 
to  be  voluntary)  for  £5000  to  his  sister — ^under  circumstances  of 
perfect  fairness — under  circumstances  preventing  the  possibility 
Of  his  asserting  any  claim  to  relief  against  it.  Interest  accrues 
due  upon  it,  and  in  the  course  of  years  he  gives  his  sister  a  bond 
for  vrtiat,  on  a  rough  calculation,  the  arrears  amount  to,  with  or 
without  some  small  additional  consideration.  This  bond  has 
not,  as  I  understand,  been  contended  to  be  voluntary  further  than 
as  the  wh<de  part  of  the  consideration  for  it  consisted  of  arrears 
dueon  the  former  bond.    It  is  su^ested  that  when  this  was  done 
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he  was  not  solreat,  but  it  is  not  suggested  that  he  had  commit- 
ted an  act  of  bankruptcy — ^it  is  not  suggested  that  he  contempla- 
ted bankruptcy — ^it  is  not  suggested  that  there  were  any  circum- 
stances of  dishonesty  or  unfairness  in  the  transaction ;  which  I 
must  therefore  treat  as  a  transaction  open,  honest,  and  fair. 

Subsequently  to  this  bond,  but  as  an  entirely  distinct  matter, 
the  bankrupt  of  his  own  accord  deposited  the  title-deeds  of  a 
real  estate  with  his  sister,  as  obligee  in  the  bonds,  volun- 
[*340]  tarily,  as  it  appears,  excepr  as  that  term  *may  be  exclu- 
ded by  the  mere  existence  of  the  bonds,  and  not  bai^ain- 
ing  for  any  benefit  by  reason  of  the  deposit — ^the  deposit  being 
fiBiirly  made,  and  any  notion  of  bankruptcy  being  still  out  of  the 
question.  In  the  course  of  a  month  or  two  afterwards  the  sister 
marries,  with  the  knowledge  and  consent  of  the  brother.  With 
the  same  knowledge  and  consent  the  two  bonds  are  made  the 
subject  of  settlement,  and  the  settlement  contains  a  clause,  wliich 
the  sister  inserts  for  the  protection  of  the  brother  against  her  hus- 
band and  the  trustee,  to  save  him  from  being  sued  when  it  might 
be  inconvenient  to  him  to  pay.  An  observation  has  been  made 
that  it  is  singular  that  the  mortgage  was  not  mentioned  in  the 
settlement  That  observation,  however,  comes  to  nothing  when 
it  is  admitted  that  there  was  no  unfairness  in  the  transaction,  for 
'the  omission  can  only  be  of  service  to  the  argument  of  the  as- 
signees as  evidence  of  imfaimess.  Under  the  circumstances 
which  I  have  stated — four  years  or  more  having  elapsed  since 
the  settlement — the  brother  becoming  a  bankrupt,  it  is  suggested 
as  doubtful  whether  the  benefit  of  this  security  can  be  obtained 
for  the  parties  interested  under  the  settlement.  I  have  no  doubt 
upon  the  subject 

Dkcla&b  that,  by  virtiie  of  the  bonds,  the  instminent  of  deposit,  and  the  settlement* 
the  plaintiff,  William  CHayton  Walton,  is  the  equitable  mortgagee  of  the  real  estate 
for  principal  and  interest  dne  on  the  bonds.  Take  an  acconnt  of  what  is  due  lor 
principal  «nd  interest  on  the  bonds. 

Mr.  Russell  then  submitted  that  the  plaintiflb  were  not  entitled 
to  their  ordinary  costs  as  mortgagees,  inasmuch  as  they  might 
have  applied  to  the  Court  of  Baidmiptcy ;  and  he  referred  to  a 
case  where,  under  similar  circumstances,  Sir  John  LeachhBdt^ 
fiised  a  plaintiff*  his  costs. 
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The  Y ics^Chancellor  said,  that  at  that  time  the  right  of 
appeal  as  to  matter  of  fact  was  not  limited  hy  the 
^Bankrupt  Law.    That,  and  other  circumstances,  distin-    [•341] 
guished  the  present  case  from  the  case  which  had  been 
referred  to.    His  Honor,  therefoite,  was  of  opinion  that  the  plain- 
were  entitled  to  their  costs. 


DupuT  V.  Truman. 

1843:  June  2nd. 

The  cashier  of  a  bankiDg-honse,  upon  his  examination  as  a  witness,  stated  that  he 
had  ascertained  from  the  clearing  book,  kept  by  him,  and  in  his  own  hand-writing, 
that  a  certain  snm  of  money  was  paid  in  notes  of  a  pajrticolar  description.  The 
statement  was  fbnnded  solely  on  the  witneos's  knowledge  of  the  book  and  of  his 
own  hand-writing,  and  not  from  any  reeolleotion  of  the  fact  depesed  to ;  and  tho 
book  was  not  produced: — Held,  that,  under  these  circumstances,  the  statement 
could  not  be  received  as  evidence  of  the  fact  deposed  to,  though  it  might  serve  as 
a  gnmnd  for  further  inquiry. 

The  plaintiff,  Mrs.  Dupuy,  being  advised  by  her  friends  to 
purchase  terminable  annuities,  directed  her  stockbrokers,  with 
that  view,  to  sell  certain  stock  which  she  had  in  the  new  3{.  10^. 
per  cents.  This  they  accordingly  did,  and  paid  the  money  pro> 
duced  by  the  sale  of  Mrs.  Dupuy's  account,  at  Messrs.  Hoares 
bank. 

The  bill  alleged,  that  Mrs.  Dupuy  having  great  confidence  in 
the  defendant,  Dr.  Truman,  and  intending  to  make  him  sole 
trustee  of  the  terminable  annuities  for  her  use,  gave  him  a  cheque 
for  £3000  on  Hoare's,  which  he  invested  in  terminable  annuities, 
pursuant  to  her  request ;  but  that  he  afterwards  sold  those  an- 
nuities, and  applied  them  to  his  own  use. 

In  order  to  trace  the  stock  through  the  hands  of  the  defendant, 
and  for  that  purpose  to  prove  that  the  money  paid  by  Messrs. 
Hoares  to  the  defendant  was  paid  in  particular  bank-notes  (those 
notes  being  afterwards  handed  to  his  stock-broker,)  the  plaintiff's, 
counsel  jmyposed  toivead  the  evidence  of  Mr.  Palmer,  a  cashier 
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at  Hooie's  bank.  This  witnass  after  identifying  a  cheque  for 
£3000,  signed  in  the  plaintiff's  name,  as  one  which  he  had  him- 
self cancelled,  from  which  circumstance  he  inferred  that  he  had 
paid  it,  proceeded  to  give  his  evidence  as  follows : — ^^  I  have  as- 
certained by  referrace  to  the  clearing-book,  kept  by  me,  as  one  of 
the  cashiers  of  the  banking-house,  for  the  purpose  of  enter- 
[*342]  ing  the  particulars  in  which  cheques  or  orders  for  *money 
are  paid  or  cashed  by  me,  on  behalf  of  the  said  housey 
that  the  sum  of  £3000  was  paid  in  the  following  Bank  of  England 
notes :  viz.  two  for  £1000,  each  numbered  respectively,  d&c.  &c. 
The  memorandum  in  the  said  clearing-book  as  to  the  particulars  of 
the  said  notes  is  in  my  hand-wiiting,  and  was  made  by  me  in 
the  usual  course  of  business,  at  the  time  of  the  said  payment 
of  the  £3000  being  made." 

It  did  not  appear  that  the  clearing-book  had  been  produced  at 
the  examination  of  the  witness ;  and  it  was  admitted  by  the 
plaintiff's  counsel  that  the  witness's  belief  of  the  fact  deposed  to 
arose  only  from  his  reference  to  that  book.[l] 

The  Yice-Chancellor,  after  adverting  to  the  distinction  iu 
cases  of  this  nature  stated  in  PhiUipps  an  Evidence,{a)  said  that 
in  his  opinion  a  sufficient  foundation  had  been  laid  for  an  inqui- 
ry before  the  Master,  if  the  plaintiff  desired  it ;  but  as  the  case 
then  stood,  there  was  no  evidence  to  diow  that  the  cheque  was 
paid  in  any  particular  notes. 

Mr.  Russell^  Mr.  RcupdU  and  Mr.  Rotnillyj  for  the  plaintiff. 

(a)  Vol.9,  p. 412,  9th ed.  Sm  ZIm  d.  Ckmrek  v.Perkm$tii  T.  B.749;  JUsy. 
St,  MartM9,  LeiceMter,  3  Ad.  &  Ell.  210 ;  Burton  y.  Plummet,  id.  341. 

[1]  Where  a  witnoM  recoUecii  having  ieen  a  writing  before,  and  though  he  has 
now  no  independent  recollection  of  the  facts  mentioned  in  it,  yet  be  rememben,  that 
at  the  time  be  saw  it,  be  knew  the  contents  to  be  correct.  In  this  case,  the  writing 
itself  must  be  produced  in  Court,  in  order  that  the  other  party  may  cross  examine  ; 
not  that  mack  writmg  is  thereby  made  evidence  of  itself,  but  that  the  other  party  may 
have  the  benefit  of  the  witnen's  refreshing  his  memory  by  every  fact.  See  Sinclair 
V.  Stevemon,  1  C.  &  P.  582  ;  Lloyd  v.  Fres^field,  2  C.  &  P.  325 ;  Groenleaf  on 
Evidence,  Vol.  I,  $  437 ;  see  also  Cowen  6l  Hill's  Notes  to  Phil,  on  Evidence,  note 
588. 
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Mr.  Simpkmsimy  Mr.  Moore,  and  Mr.  Campbell,  for  the  de- 
fendant 


•Batten  v.  Paefitt.  [•343] 

1943 :  Jane  Slh. 

Under  an  act  of  Parliament  the  real  eitatoe  of  a  teetator  were  Tetted  in  tnuteee  upon 
trust  to  sell,  and  after  applying  the  pnrchase-monies  rec^ved  for  the  respective  as- 
tates  in  discharge  of  the  iacumbraocos  afl^cting  them  respectively,  to  pay  the 
surplus  monies  into  the  Court  of  Chancery,  there  to  be  applied  in  payment  of  the 
testator's  debts  in  a  due  course  of  administration.  The  various  classes,  and  also 
the  iudividnal  names  of  crediton  were  specified  in  schedules  to  the  act  On  a  bifl 
filed  by  the  assignee  of  a  specialty  creditor  on  behalf  of  himsolf  and  all  other  the 
cred'ton  of  the  testator,  to  have  the  trusts  of  the  act  carried  into  oxecntion :— > 
HMf  that  it  was  not  necessary  that  all  the  scheduled  creditors  should  be  made 
parties  to  the  suit. 

In  1825,  Rogers  and  Rocke  purchased  of  Ham,  Granger,  and 
Seaton,  for  four  years,  the  right  of  working  a  patent  for  making 
vinegar.  This  purchase  was  carried  into  effect  by  means  of  a 
deed,  dated  the  18th  of  July,  1825 ;  the  consideration  for  the 
purchase  being  the  sum  of  £2600,  payable  by  half-yearly  instal- 
ments of  £325  each  secured  by  the  covenant  of  Rd|ers  and 
Rocke.  The  benefit  of  this  purchase  soon  afterwards  became, 
by  an  anangement,  vested  in  Ham  only. 

In  July,  1 826,  the  partnership  between  Rogers  and  Rocke  was 
dissolved  ;  Rocke  taking  tlie  stock  and  credits,  and  undertaking 
to  pay  the  debts  of  the  firm. 

In  April,  1827,  Rocke  died,  leaving  a  widow  and  three  infant 
children,  namely,  two  daughters  and  a  son,  and  having,  by  his 
will,  devised  'certain  specified  parts  of  his  real  estates  to  his 
widow  and  daughters,  and  the  residue  to  his  son. 

At  Rocke's  death  several  instalments  of  the  before-mentioned 
sum  of  £2600  were  due. 

In  September,  1827,  a  commission  of  bankrupt  issued  against 
Rogers,  under  which  he  was  declared  a  bankrupt 

On  the  27th  June,  1828,  an  act  of  Parliament  passed,  where- 
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by,  after  reciting  the  will  of  Rocke,  his  death,  the  state  of  his 
family,  that  at  the  time  of  his  death  he  was  a  trader  within  the 
meaning  of  the  bankrupt  laws,  and  was  indebted  in  sundry  large 
sums  secured  by  mortgage,  in  sums  secured  by  bonds  and  other 
specialties,  and  in  sums  by  simple  contract,  the  dates  and  par- 
ticulars of  which  debts  appeared  in  the  schedules  to  that  act, 
numbered  2,  3,  4,  and  5,  respectively,  and  also  reciting  that  the 
testator's  personal  estate  was  insufficient  for  payment  of  his  debts 
&c.,  it  was  enacted  that  the  several  real  estates  specified 
[*344]  in  the  first  schedule  to  the  act  should  be  vested  in  *Peter 
Lewis  Parfitt  and  Samuel  Pratt,  their  heirs  &c.,  in  trust 
to  sell,  and,  after  applying  a  sufficient  part  of  the  purchase-mon- 
ies in  dischai^e  of  the  several  mortgages  and  incumbrances  af- 
fecting the  estates  respectively,  to  pay  the  surplus  monies  into 
the  Court  of  Chancery,  to  be  applied,  on  the  petition  of  any  par- 
ty interested,  first,  in  discharge  of  the  expenses  of  the  act,  then 
in  satisfaction  of  the  residue  (if  any)  of  the  mortgage  debts,  then 
in  payment  of  the  other  debts  of  the  testator  in  a  due  course  of 
administration,  and  ultimately  for  the  benefit  of  the  parties  en- 
titled imder  the  will. 

The  act  contained  a  general  clause  saving  the  rights  of  all 
parties  except  the  devisees,  and  persons  claiming  under  them. 

Schedules  2,  3,  4,  and  5  of  the  act  comprehended  the  respect- 
ive clas^  of  creditors.  In  each  class  the  names  of  the  individ- 
ual creditors,  about  fifty  in  number,  were  mentioned.  Schedule 
3,  which  related  to  the  specialty  creditors,  comprised  the  debt 
imder  the  indenture  of  the  18th  July,  1825.  It  was  described  as 
a  debt  for  five  instalments  due  in  respect  of  a  sum  of  £2600, 
secured  by  covenant  from  the  testator  to  Ham,  Granger,  and 
Seaton. 

By  indentures  dated  respectively  in  July,  1826,  August,  1835, 
and  December  1838,  the  due  debt  to  Ham  became  vested  in  the 
plaintiff. 

In  July,  1837,  a  report  was  made  in  the  matter  of  the  act, 
whereby  it  was  found  that  a  large  sum  of  money  was  still  due 
from  the  testator's  estate,  and  that  the  plaintiiST's  debt,  including 
arrears  of  interest,  amounted  to  about  £2058. 

In  1841,  the  plaintiff  filed  the  present  bill  alleging  that  he  had 
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received  but  a  small  dividend  in  respect  of  what  was  so  due  to 
him,  charging  that  the  trusts  of  the  act  of  Parliament  had  been 
only  partially  performed,  several  of  the  estates  remaining  unsold, 
and  praying  that  they  might  be  fuUycarriedintoexecution. 

♦The  bill  was  filed  by  the  plaintiff  on  behalf  of  him-    [♦345]> 
self  and  all  other  the  creditors  of  the  testator  against  the 
trustees  under  the  act  of  Parliament,  the  devisees  under  the  tes* 
tator's  will,  the  assignee  under  the  bankruptcy  of  Rogers,  and 
Ham,  Granger,  and  Seaton. 

The  cause  now  coming  on  for  hearing, 

Mr.  Rcachj  for  the  defendant  Pratt,  one  of  the  trustees,  sub- 
mitted that  all  the  scheduled  creditors  ought  to  have  been  made 
parties  to  the  suit.  Calverly  v.  Phdp^a)  Newton  v.  Earl  of 
Egmont.{b) 

Mr.  Wigramy  for  the  plaintitif,  referred  to  Walwyn  v.  CofuUs^ie) 
and  Oarrard  v.  Lord  Lauderdale.{d) 

Mr.  Piggott  appeared  for  other  parties. 

The  Yice-Chancellor  overruled  the  objection. 


Smith  v.  Ltnb. 

1843 :  Jane  10th. 

A  person  tranifen  a  ram  of  itock  into  the  namet  of  tnuteei,  and  hy  an  fndentnM 
under  hb  hand  and  seal,  declares  that  the  stock  shall  be  held  by  the  tmstees  upon 
certain  trusts  for  the  benefit  of  A.  and  her  children  by  the  settlor.  The  settlor 
nflerwards  obtains  from  the  trustees  a  re-transfer  of  the  stock  to  himself  and  razes 
the  seals  from  the  deed.  By  his  will,  not  referring  to  the  deed,  he  gives  A  an 
annuity  and  other  benefits,  and  the  residue  of  his  estate  to  the  children:  A.  is  en- 
titled to  the  provision  made  for  her  both  by  the  deed  and  the  will. 

In  the  year  1827,  and  for  some  time  previously,  the  plaintiff, 
a  single  woman,  cohabited  with  Philip  Lyne,  by  whom  she  had 

(«)  6  Madd  939.     (&}  4  Sim.  574.      (c)  3  Mar.  707 ;  3  Sim.  14     {d}  3  Sim.  1 . 
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two  sons,  called  respectively  Philip  Ljme  and  Thomas  Lyne, 
who  were  bom  on  the  18th  August,  1826. 

On  the  9th  April,  1837,  Phitip  Lyne,  the  father,  caused 
[*346]    *to  be  transferred  into  the  joint  names  of  Charles  Philip 

Lyne,  and  Henry  Moreton  Dyer,  a  sum  of  £3166,  £3  per 
Cent.  Consols ;  and  by  an  indenture  of  that  date,  made  between 
Philip  Lyne  of  the  one  part,  and  the  trustees  of  the  other  part, 
and  duly  executed  by  Philip  Lyne,  after  reciting  that  Philip 
Lyne  was  desirous  of  making  some  provision  for  the  plaintiff, 
and  also  for  her  infant  twin  children,  and,  for  that  purpose,  had 
that  day  transferred  into  the  names  of  the  trustees  the  before-men- 
tioned sum  of  £3166  stock,  upon .  the  trusts  thereinafter  ex- 
pressed ;  it  was  witnessed  and  declared,  that  the  trustees  should 
stand  possessed  of  the  stock,  upon  trust  to  pay  the  dividends 
thereof  to  the  settlor  for  his  life,  and  after  his  decease  to  pay 
the  dividends  to  the  plaintiff  for  the  maintenance  of  herself  and 
the  children,  till  the  latter  should  have  attained  the  age  of  nine 
years,  if  the  plaintiff'  should  so  long  remain  unmarried,  and  have 
no  other  issue ;  and  after  the  children  should  have  attained  that 
age,  upon  trust  out  of  the  dividends  to  pay  £60  per  annum  to 
the  plaintiff  for  her  life,  in  case  she  should  remain  unmarried 
and  without  having  any  other  issue,  and  the  residue  of  the  div- 
idends for  the  maintenance  and  education  of  the  children,  as 
the  trustees  should  think  fit,  until  they  should  attain  twenty- 
one  ;  and  upon  their  attaining  that  age,  then  as  to  the  whole 
stock,  subject  to  the  annuity  of  £60,  upon  certain  trusts  for  the 
benefit  of  the  children  and  their  issue ;  and  in  case  both  the 
children  should  die  under  the  age  of  twenty-one  without  leaving 
lawful  issue,  then  in  trust,  subject  as  aforesaid,  for  the  execu- 
tors and  administrators  of  the  settlor. 

It  appeared  from  the  plaintiff^s  bill  that  Philip  Lyne  did  not 
communicate  to  her  the  fact  of  his  having  made  this  settlement, 
but  that,  shortly  after  the  date  of  its  execution,  he  delivered  to 
her  a  sealed  parcel,  with  an  indorsement  to  the  effect  that  it  was 
for  her,  and  to  be  opened  after  his  death ;  that,  upon  opening 

this  parcel,  which  the  plaintiff  did  soon  after  the  receipt 
[*347]    of  it,  she  found  therein  a  *copy  of  the  indenture,  but  that, 
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firom  fear  of  giving  c^ence,  she  made  no  mention  to  the  settlor 
of  what  she  had  done. 

For  some  time  after  the  execution  of  the  settlement,  Philip 
L3rne  received  the  dividends  of  the  £3166  stock,  by  means  of  a 
power  of  attorney  granted  to  him  by  the  trustees.  In  September, 
1835,  he  procured  the  trustees  to  transfer  the  whole  of  the  stock 
into  bis  own  sole  name.  He  at  the  same  time  tore  off  the  seals, 
from  the  indenture  of  settlement. 

By  his  will,  dated  the  28th  March,  1840,  Philip  Lyne,  after 
appointing  Charles  Philip  L]rne,  Henry  Moreton  Dyer,  William 
Sowton,  and  John  Henry  Deffell,  his  executors,  and  disposing  of 
an  advowson  therein  mentioned,  gave  to  the  plaintiff^  who  was 
described  as  then  living  with  him,  the  sum  of  £20  to  be  paid 
immediately  after  his  decease ;  and  after  making  certain  specific 
bequests  to  his  sons  Philip  and  Thomas,  the  testator  gave  to  the 
plaintiff,  during  her  life,  the  usage  of,  but  not  the  absolute  prop* 
erty  in,  or  any  disposing  power  over,  all  such  of  his  goods  and 
effects  as,  at  the  time  of  his  decease,  should  lie  in  or  about  the 
cottage  or  dwelling-house  at  Gompton,  then  occupied  by  her 
father,  Thomas  Soane  Smith :  and  he  directed  that  the  trustees 
for  the  time  being  of  his  residuary  estate  should,  within  two  cal- 
endar months  after  his  decease,  if  the  plaintiff  required  it,  pro* 
vide  a  comfortable  cottage  and  garden,  in  or  near  the  parish  of 
Westboume,  for  the  residence  of  the  plaintiff,  and  should  pay 
the  landlord  a  rent  not  exceeding  £12  per  annum  for  the  same, 
and  expend  in  and  about  the  taxes  and  repairs  of  the  said  cot- 
tage, an  annual  sum  not  exceeding  £5,  if  requisite,  and  permit, 
and  suffer  the  plaintiff  to  use  and  occupy  the  said  cottage  and 
garden  with  the  appurtenances,  during  her  natural  life,  if  she 
should  thinkproperto  reside  therein.  But  it  was  his  inten- 
tion, and  he  expressly  directed,  that  if  the  plaintiff  *should  [•348] 
marry,  or  if  she  should  become  the  mother  of  other  child- 
ren, or  if  she  should  demise,  let,  or  part  with  the  possession  of 
the  said  premises,  or  any  part  thereof,  or  if  the  said  premises,  or 
any  part  thereof,  should  be  seized  or  taken  by  virtue  or  in  conse- 
quence of  the  insolvency  of  the  plaintiff,  or  of  any  legal  or 
equitable  proceeding  whatsoever,  then,  in  either  of  the  said  cases, 
he  directed  that  the  said  tenancy  should  be  determined  by  his 
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said  trustees,  and  the  said  respective  annual  payments  by  them 
should  be  discontinued  by  them.  And  the  testator  directed  that 
his  said  trustees  should  purchsse,  or  set  apart  and  appropriate, 
out  of  his  residuary  trust  estate,  or  the  produce  thereof,  so  much 
^tock  in  the  £3  per  Cent  Consolidated  and  £3  per  Cent.  Reduced 
Bank  Annuities,  respectively,  as  at  the  time  of  his  death  would,  to- 
gether, be  sufficientto  secure  to  the  plaintiff  during  her  natural  life, 
the  due  and  punctual  payment  of  one  clear  annuity  of  £40  by  equal 
quarterly  portions  of  £10  each ;  and  that,  until  such  appropriation 
should  have  actually  taken  place,  an  annuity  to  that  amount 
should  be  paid  out  of  the  general  income  of  his  residuary  estate. 
The  testator  then,  after  devising  various  parts  of  his  real  and  lease- 
hold estates  to  different  devisees,  amongst  which  were  estates  in 
tlie  island  of  Homey  and  Westboume,  and  other  parishes  in  the 
county  of  Sussex,  which  he  devised  to  his  said  sons,  Philip  and 
Thomas,  in  tail,  devised  all  other  his  freehold,  copyhold  and 
leasehold  estates,  to  the  use  of  the  said  Henry  Moreton  Dyer, 
William  Sowton,  and  John  Henry  Deffell,  their  heirs,  executors, 
administrators,  and  assigns,  upon  tmst  to  sell  the  same,  and  lay 
out  the  monies  arising  from  such  sale,  and  all  monies  arising 
from  his  personal  estate  after  payment  of  his  just  debts,  his  fu- 
neral and  testamentary  expenses,  and  the  pecuniary  legacies 
bequeathed  by  his  will,  or  to  be  bequeathed  by  codicil,  in  the 
purchase  of  £3  per  Cent  Consolidated  Annuities,  in  the 
[*349]  joint  names  of  the  said  'trustees ;  and,  out  of  the  divi- 
dends of  such  stock,  he  directed  the  trustees  to  pay  three 
several  annuities  of  £30  and  £20  to  his  sisters,  and  one  of  £12 
to  the  father  and  mother  of  the  plaintiff,  (for  whose  use  he  direc- 
ted a  cottage  to  be  reserved,  and  kept  in  constant  repair,)  and 
subject  thereto  bequeathed  the  whole  of  such  stock,  (after  pay- 
ment of  his  debts,  funeral  and  testamentary  expenses,  and  leg- 
acy duties,  and  all  other  expenses  from  time  to  time  incident  to 
the  performance  of  the  trusts  of  the  will, )  upon  certain  trusts  for 
the  benefit  of  the  testator's  said  sons,  Philip  and  Thomas,  and 
their  issue.  And  the  testator  gave  various  powers  to  the  trus* 
tees  with  respect  to  the  maintenance,  education,  and  advance- 
ment of  his  said  sons. 
The  testator,  by  codicil,  bequeathed  several  pecuniary  lega- 
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cies,  but  did  not  otherwise  alter  or  revoke  his  will.  He  died  in 
November,  1840,  leaving  his  two  sons,  Philip  and  Thomas,  sur- 
viving him ;  and  in  January,  1841,  his  will  was  proved  by  all 
the  executors.  In  January,  1842,  the  bill  was  filed  by  the  plain- 
tiff, for  the  purpose  of  having  it  declared  that  she  was  entitled 
both  to  the  provision  made  for  her  by  the  settlement,  and  that 
made  for  her  by  the  will,  and  that  the  same  might  be  secured 
for  her  benefit. 

The  indenture  of  sel  dement,  with  the  seals  torn  off,  was  found 
amongst  the  testator's  papers  at  the  time  of  his  death. 

The  executors,  by  their  answer,  admitted  assets  of  the  testator 
sufiicient  to  answer  the  plaintiff's  claim,  provided  the  Court 
should  be  of  opinion  that  the  testator's  estate  was  liable  thereto. 

Mr.  Wigram  (with  whom  was  Mr.  Jackson^)  for  the  plaintiff,  ob- 
served, that  the  trustees  had  been  guilty  of  a  breach  of  trust,  to 
which  the  testator  was  a  party,  and,  consequently,  that 
his  estate  was  indebted  to  the  trust  to  the  ^extent  of  the  [*350] 
sum  secured  by  the  settlement.  There  was  nothing  to 
show  that  the  provision  made  for  the  plaintiff  by  the  will  was 
in  satisfaction  of  that  provided  for  her  by  the  settlement. 

Mr.  Teeddiiidi  Mr.  Piggotty  for  the  executors. — ^The  settlement 
was  never  communicated  to  the  plaintiff  by  the  testator.  After 
he  had  executed  it,  he  changed  his  intention,  procured  a  re-trans- 
fer of  the  stock  to  himself,  and  cancelled  the  deed.  It  must  be 
admitted,  that  when  he  made  his  will  he  was,  in  a  sense,  debtor 
to  the  trust.  He  was  under  a  moral  obligation  to  provide  for 
the  plaintiff  and  her  children.  But  he  intended  to  substitute  one 
provision  for  the  other.  It  cannot  be  considered  as  a  case  of 
double  portions.  The  fact  that  he  destroyed  one  provision  must 
satisfy  the  Court  that  such  was  his  intention.  [The  Vice-Chan- 
ceUor, — ^There  is  no  evidence  of  any  declaration  to  that  effect] 
The  deed  can  be  considered  no  more  than  a  covenant  to  make 
provision  for  the  plaintiff,  and  the  covenant  is  carried  into  effect 
by  the  will. 

Thb  Yick-Chancbllor. — ^I  am  unable  to  discover  any  seii- 
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0U8  question  in  this  case.  A  trust  is  created, — a  valid  and  Innd- 
ing  trust, — affecting  a  fund  for  which  the  author  of  the  trust 
afterwards  becomes  indebted  to  the  cestui  qtte  trusty  or  to  the 
trustees,  and  through  them,  to  the  cestui  que  trust.  He  then 
makes  his  will,  by  which  he  gives  certain  benefits  to  the  cestui 
que  trust.  The  case  is  not  one  of  satisfaction,  nor  do  the  prin- 
ciples applicable  to  such  cases  apply  to  it  Nor  is  it  like  the  case 
of  a  legacy  to  a  wife  or  legitimate  children.  From  the  natiue 
of  the  present  case,  the  Court,  in  disposing  of  the  questiou,  can 
only  look  to  the  terms  of  the  will. 

If  the  testator  had  meant  the  provision  made  for  the 
[*351]  plaintiff  by  the  will  to  be  in  satisfaction  of  demands  *which 
she  had  against  him,  he  might  have  so  said.  When  he 
made  the  will  he  had  the  parchment  in  his  possession,  and  there- 
fore it  may  be  presumed,  that  he  had  the  subject  present  to  his 
mind ;  but  it  is  clear  that  he  has  said  nothing  about  in  his  wilL 
The  plaintiff  is  entitled  to  both  provisions. 


GODKIN  V.   MURPHT. 

1843 :  Jaae  19th. 

Teitator  bequeathed  the  raaidne  of  hi§  penonal  estate  to  hk  mfn  for  h*fe,  and  alter 
her  deeeaie  to  hie  ibter  for  life,  for  her  separate  nee,  and  after  her  decease  to 
BQoh  perMm  or  penmis  as  tmder  the  Statute  of  Distribotioiis  should  be  legally  en- 
titled to  the  same : — Held,  that  there  was  no  intestacy  as  to  the  residue  after  the 
death  of  the  sister,  but  that  it  was  bequeathed  either  to  the  next  of  kin  of  the  tes- 
tator liTing  at  hb  death,  as  joint-tenants,  or  to  the  next  of  kin  of  the  testator,  or 
of  the  sister,  Tmng  at  the  death  of  the  sister,  as  tenants  in  common  ;  and  conse- 
qnantly  that  the  wife,  who  died  in  the  sistei^a  lifetioM,  was  not  entitled  to  any 
thing  beyond  a  life  interest  in  the  residue. 

Alexander  Macdonald  being  possessed  of  considerable  per- 
sonal estate,  including  chattel  leaseholds,  by  his  will,  dated  the 
8th  June,  1839,  after  directing  payment  of  his  debts,  testamentary 
and  fimeral  expenses,  bequeathed  to  his  wife,  Elizabeth  Mac- 
donald, all  his  personal  estate  and  effects  whatsoever,  and  where- 
ioever,  to  hold  the  same  to  the  use  of  his  said  wife  for  life,  and 
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after  her  decease  he  heqneathed  the  same  to  the  use  of  his  sister 
Sarah,  the  wife  of  Edward  Godkin,  for  life ;  and  he  directed 
that  the  rents,  issues,  and  profits,  interest,  dividends,  and  annual 
produce  of  his  said  estate  and  effects  should  he  paid  to  his  said 
sister,  independently  of  her  then  present  or  any  future  husband, 
her  receipt  alone  to  be  a  sufficient  discharge  for  the  same :  and 
he  thereby  declared,  that  after  the  decease  of  his  said  sister,  his 
said  estate  and  effects  should  remain  and  be  to  the  use  of  such 
person  and  persons  as,  under  the  Statute  of  Distributions,  should 
be  legally  entitled  to  the  same.  And  he  appointed  his  wife  and 
Geoi^e  Murphy  his  executrix  and  executor. 

The  testator  died  on  the  day  of  the  date  'of  his  will ;  and  it 
was  alleged  that  his  wife  died  a  few  days  after,  without  having 
proved  the  will. 

""The  bill  was  filed  by  the  testator's  sister,  Sarah  God-  [*352] 
kin,  against  the  executor,  the  plaintiff's  children,  who 
were  all  alleged  to  be  out  of  the  jurisdiction,  and  her  husband, 
Edward  Godkin,  for  the  purpose  of  having  the  rights  of  the  par- 
ties interested  under  the  will  declared,  and  the  necessary  ac* 
counts  taken  of  the  testator's  personal  estate. 

The  cause  now  came  on  for  hearing,  and  the  principal  ques- 
tion was,  upon  the  meaning  of  the  words,  '^  such  person  and  per- 
sons as  imder  the  Statute  of  Distributions  shall  be  legally  enti- 
tled to  the  same. " 

• 

Mr.  Daniel,  for  the  plaintiff. — ^If  this  expression  refers  to  the 
next  of  kin  of  the  testator  hving  at  his  death,  the  plaintiff  is  en- 
titled to  the  residue  absolutely.  She  was  the  sole  next  of  kin  of 
the  testator  at  his  death :  and  although  the  will,  in  terms,  gives 
her  a  life  interest  only  in  the  residue,  yet  that  is  not  sufficient  to 
exclude  her  from  taking  a  laiger  interest,  if  she  comes  within 
the  description  of  persons  mentioned  in  the  will  for  that  purpose. 
[TTie  Vice  Chancellor  referred  to  Pearce  v.  Vincent.(a)]  It  may 
be  said,  however,  that  the  words  have  reference  to  the  next  of 
kin  of  the  testator  living  at  the  plaintiff's  death.  If  so,  the  case 
will  possibly  be  governed  by  Briden  v.  Hewlelty{b)  Butler  v. 

(a)  2  Keeii,330 ;  3  M.  &  K.  800.  (ft)  9  M.  &  K.  90. 
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Bushnelly{c)  Clapton  v.  Bulmer,{d)  Harrington  v.  Harte^{e)  Long 
V.  Blackall.{f)  At  all  events  it  is  submitted,  that  the  represen- 
tative of  the  wife  is  not  entitled.  If  she  was  originally  included 
in  the  gift,  the  gift  was  in  joint  tenancy,  and  the  plaintiflf  has 
survived  her :   Withy  v.  Mangle8,(g) 

Mr.  A.  O.  Young  appeared  for  the  executor 

[*363]  *The  Tice-Chancellor,  after  observing  that  it  was 
not  necessary,  at  present,  to  decide  every  point  which 
had  been  argued,  said — It  seems  to  me  that  the  testator,  by  using 
the  particular  words  in  question,  may  fairly  be  considered  to 
have  intended  something  else  than  intestacy — something  beyond 
that  which  would  have  taken  place  if  he  had  said  nothing.  If 
that  be  so,  he  must  be  taken  to  have  meant  one  of  two  things, 
which  would  equally  exclude  the  widow — either  a  jdnt  tenancy 
and  uot  a  tenancy  in  common  or  a  tenancy  in  common  amongst 
those,  if  more  than  one,  who  may  be  alive  at  the  death  of  his  sister. 

Inquiei  whether  the  teitator's  widow  ie  Inrin;  or  dead,  and,  if  dead,  when  aho 
died.  Inquire  whether  the  defendants,  the  children  of  the  plaintiff,  were  when  the 
bill  was  filed,  and  are  now,  out  of  the  jurisdiction.  Inquire  who  are  now  the  testa- 
tor's next  of  kin  ;  who  would  be  the  next  of  kin  of  the  testator  if  the  plaintiff  were 
now  dead,  and  who  would  be  the  next  of  kin  of  the  plaintiff  if  she  were  now  dead. 
These  inquiries  to  be  without  prejudice  to  the  construction  of  the  will.  And  if  the 
Master  shall  find  that  the  widow  is  dead,  that  the  defendants,  the  children  of  the 
tnstator,  were,  at  the  time  the  biJ  was  filed,  and  are  now,  out  of  the  jurisdiction ; 
that  the  penons  who  are  now  next  of  kin  of  the  testator,  the  persons  who  would  be 
next  of  kin  of  the  testator  if  the  plaintiff  were  now  dead,  and  the  persons  who  would 
be  next  of  kin  of  the  plaintiff  if  she  were  now  dead,  are  parties  to  the  suit,  then  take 
the  usual  accounts  of  the  penonal  estate  in  an  adminiitration  snit  •  •  •  • 
Reserve  further  directions  and  costs. 


(e)  3  M.  5d  K.  939.  (d)  lOSim.496;  SBLatCclOS.  («)lCox,m 

(/)3Vea.48&  (r)4BeaT.S5a 
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•MiLN  V.  Walton.  [*354] 

1843 :  June  19th,  13th,  and  39th. 

A  penon  purehased  a  ahip  of  C  ,  in  oonndetation  of  three  bOla  of  exohange,  which 
he  indoned,  and  deliveied  to  the  vendor.  Ho  ahont  the  nme  time  wrote  an  order 
to  hie  agent  W.,  directing  him  to  pay  the  amount  of  one  of  the  bills,  JC7&0,  to  C, 
out  of  the  freight  of  the  ship.  By  a  subsequent  written  order,  he  directed  W.  to 
satisfy  out  of  the  freight,  the  amount  of  any  current  bilU  given  by  him  in  pay- 
ment for  the  Yessel.  W.,  after  accepting  both  orden,  discounted  for  C.  the  JC750 
bill  ^—HM,  upon  the  construction  of  the  orderi,  and  the  circumstances  of  the  casa 
generally,  that  the  second  order  was  not  a  revocation  of  the  fimt,  and  that  the  Ilea 
of  W.  on  the  freight,  for  the  amount  of  the  j6750  bill,  was  prior  to  that  of  iho 
holders  of  the  other  bills. 

A  creditor  having  a  mortgage  on  the  funds  of  his  debtor  for  part  of  his  debt,  does  not 
necessarily  surrender  that  mortgage  or  lower  its  priority,  by  taking  a  subsequent 
mortgage  on  the  same  funds  for  the  whole  of  the  debt 

A,  a  creditor,  having  a  security  for  his  debt  upon  funds  of  the  debtor,  takes  aftefwaide, 
either  alone,  but  on  behalf  of  himself  and  B.,  another  creditor  of  the  same  debtor, 
or  jointly  with  B.,  a  security  for  both  debts,  on  the  same  funds  which  were  the 
subject  of  A's  separate  security:  A.  does  not  thereby  necessarily  relinquish  the 
aepuiata  security,  or  alter  its  precedence. 

In  April,  1841,  Henry  Castle,  being  owner  of  the  barque  Eliza* 
beth,  and  being  indebted  to  the  Dundee  Union  Bank  in  a  con- 
siderable sum  of  money,  assigned  to  Henry  Keilas  the  manager 
of  such  bank,  32-64th  parts  of  the  before-mentioned  vessel,  as  a 
security  for  the  sum  due.  The  bill  of  sale  was  absolute,  and 
the  shares  so  assigned  appeared  in  KeiPs  name  in  the  register, 
but  it  was  understood  between  the  parties  to  be  a  mortgage  tran- 
saction only. 

In  May,  1841,  Castle  contracted  to  sell  the  ship  to  Alexander 
Gopsell  Pooley.  The  consideration  for  the  purchase  was  £400 
in  ready  money,  and  bills  of  exchange  to  the  respective  amounts 
of  £1424.  10^.,  £700,  and  £760,  drawn  by  Alexander  Gopsell 
Pooley  upon,  and  accepted  by,  Thomas  Pooley,  payable  to  the 
order  of  A,  G.  Pooley.  The  bills  were  of  various  dates,  and 
were  indorsed  generally  by  Alexander  Gopsell  Pooley.  They 
were  afterwards  indorsed  generally  by  Castle ;  the  two  former 
being  delivered  to  Keil,  and  the  latter  remaining  with  Castle 
till  his  delfvery  of  it  to  Walton,  as  after  mentioned. 
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The  biUs  being  dishonored,  and  the  ship  being  seized  and 
sold  under  a  process  and  decree  of  the  Court  of  Admiralty,  this 
suit  was  instituted  by  the  present  manager  of  the  bank,  David 
Miln,  and  the  widow  and  executrix  of  Keil,  against  Charles 
Walton  and  Alexander  Gopsell  Pooley,  for  the  purpose  of  es- 
tablishing a  lien  on  the  freight  of  the  ship  for  payment  of  the 
bills  rateably.  The  alleged  lien  was  founded  on  a  letter 
[*355]  of  Alexander  Gopsell  *Pooley  (marked  C.,)  dated  the 
18th  June,  1841,  more  fuUy  set  out  in  the  judgment  in 
this  case,  by  which  he  directed  Walton  as  his  agent  to  satisfy, 
out  of  the  freight,  any  current  bills  of  exchange  given  by  him  in 
payment  for  the  vessel  to  Henr)''  Castle  and  James  Keil ;  which 
letter  the  defendant  Walton  had  recognized  by  writing  his  ac* 
ceptance  thereon. 

The  bill  chained  that  the  defendant  Walton  pretended  that 
the  bill  of  exchange  for  £750  was  indorsed  to  him  by  Castle  for 
valuable  consideration,  and  that  the  same  being  dishonored,  he^ 
the  defendant  Walton,  claimed  and  insisted  on  some  prior  right 
to  retain  out  of  the  freight  the  amount  due  on  the  bill ;  whereas 
the  plaintiff  charged  that  the  defendant  was  not  entitled  to  any 
such  right,  and  that  he  ought  to  set  forth  when  he  received  such 
bill,  and  particularly  whether  he  received  it  before  or  after  his 
acceptance  of  the  letter  or  order  of  the  18th  June,  1841. 

The  defendant  Walton  by  his  answer  stated  that  he  insisted 
on  a  lien  prior  to  that  of  the  plaintiffs,  by  virtue  of  a  letter  or 
order  of  Alexander  Gopsell  Pooley  (marked  E.,)  dated  the  21sl 
May,  1841,  which  had  ever  since  been  in  his  the  defendant's 
possession,  by  which  Pooley  directed  Walton  out  of  the  before* 
mentioned  freight  to  pay  Henry  Castle  £760,  on  his  giving  up 
the  bill  for  that  amount.  Walton  stated  that  on  the  28th  June, 
1841,  Castle  requested  him  to  discount  the  £760  bill,  which  he 
accordingly  did,  relying  on  the  letter  or  authority  of  the  21st 
May.  He  admitted  that  a  few  days  previously,  viz.  on  the  21st 
June,  Henry  Castle  called  upon  him  and  brought  him  tlie  letter 
or  order  of  that  date,  and  that  he  accepted  it }  but  he  stated  that 
he  did  so  on  the  representation  by  Castle  that  there  would  be  a 
surplus  arising  from  the  freight  over  and  above  the  £760  secured 
by  the  letter  of  the  21  st  ]\f^y,  and  that  he,  Castle,  had  procured 
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such  fiurdier  order  for  the  purpose  of  making  the  surplus 
available  ''for  the  payment  of  any  residue  of  the  pur-  [*366] 
chase-money  which  might,  on  the  receipt  of  the  .freight, 
remain  unpaid.  The  defendant  further  stated  that  having  ac- 
cepted the  last-mentioned  order,  he  returned  it  to  Castle,  and 
kept  no  copy  of  it.  He  admitted  that  he  had  been  informed  in 
May,  1841,  that  Keil  had  a  mortgage  on  one  moiety  of  the  vessel, 
but  he  denied  that  before  December,  1841,  he  ever  knew  or  be- 
lieved that  Keil  was  or  had  been  a  part  owner,  or  that  he  or  the 
company  had  any  interest  in  the  ship,  other  than  by  way  of 
mortgage.  / 

The  defendant  also  by  his  answer  suggested  that  Keil,  at  the 
request  of  Castle,  had  procured  one  William  Black  to  discount 
the  bill  for  £1424  10^.,  and  he  submitted  that  Thomas  Pooley, 
who  had  recently  become  the  legal  owner  of  half  the  vessel,  and 
William  Black,  ought  to  be  parties  to  the  suit 

After  the  defendant  Walton  had  put  in  his  answer,  the  plain- 
tiffs amended  their  bill  by  simply  making  Thomas  Pooley  and 
Black  defendants;  taking  no  notice  of  the  defence  set  up  by 
Walton. 

The  case  now  came  on  for  hearing. 

In  support  of  the  plaintiffs'  case,  the  evidence  of  Alexander 
Gopsell  Pooley,  after  some  opposition  on  the  part  of  the  defen- 
dants, was  read.  He  stated  that,  after  having  contracted  to  pur 
chase  the  ship  of  Castle  in  May,  1841,  upon  which  occasion  he 
gave  the  order  of  the  21st  of  that  month,  he  discovered  Keil  to 
be  interested  in  the  ship,  whereupon  a  fresh  agreement  was  en- 
tered into  between  him  and  Keil  and  Castle,  and  he  gave  the 
Older  of  the  18th  June,  1841.  He  stated  that,  when  he  signed 
the  latter  order  or  authority,  he  gave  it  in  substitution  of  the 
order  of  the  21st  May,  and  that  nothing,  as  he  believed,  had  been 
done  under  the  first  order  when  the  second  was  accepted  by 
Walton. 

On  the  part  of  the  defendants,  Henry  Castle  was 
'examined.    His  testimony,  although  not  very  precise,    [*357] 
supported,  in  the  main,  the  statements  of  Walton's  an- 
swer. 

It  appeared  that  on  the  arrival  of  the  barque  Elizabeth  in  Loa* 
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don,  the  defendant  Walton  took  the  proper  legal  steps  to  compol 
payment  of  the  freight 

Mr.  Wtgram  and  Mr.  W.  M.  Jcama^  for  the  plaintifis. 

Mr.  /.  Tayler^  for  the  defendants  A.  O/  Pooley  Black  and 
Thomas  Pooley. 

Mr.  Russell  and  Mr.  Raunddl  Palmer^  for  the  defendant  Wal- 
ton.— ^There  is  no  allegation  in  the  bill  that  the  plaintiffs  had 
any  claim  under  the  memorandum  E.,  or  that  it  ever  was  ia 
their  possession,  or  that  they  ever  knew  of  it  No  ground,  there- 
fore, is  laid  for  the  story  as  to  the  substitution  of  one  document 
for  the  other,  nor  do  the  other  circumstances  of  the  case  bear  out 
that  statement  Walton's  signing  the  memorandum  C.  could 
not  invalidate  the  prior  document  He  must  be  treated  as  a  pur- 
chaser for  valuable  consideration  without  notice.  He  express- 
ly denies  notice  of  Keil's  interest  as  a  part  owner,  and,  in  fact, 
that  title  is  not  set  up  by  the  bill. 

Mr.  Wigram,  in  reply. — It  is  said  that  the  plaintiff  have  not 
insisted  by  their  bill  that  the  second  order  was  in  substitution 
for  the  first  It  was  clearly,  however,  a  revocation  of  the  first. 
The  first  order  was  revocable  with  the  consent  of  Henry  Cas- 
tle ;  and  it  is  clear  that  when  the  second  was  given,  the  first  had 
not  been  acted  upon.  The  second  order  embraces  all  the  bills 
which  are  the  subject  of  the  suit ;  it  is  accepted  by  Walton,  with 
the  consent  of  Castle  ;  it  is  put  out  to  the  world  by  Walton ;  and 
he  retains  the  other  in  his  possession.  Under  these  circumstan- 
ces, what  was  there  to  keep  the  first  order  alive  ?  It  is 
[*358]  said  also  that  Walton  was  a  purchaser  for  valuable  *ccmi- 
sideration  without  notice.  How  can  that  be  asserted, 
when  he  put  his  signature  to  an  instrument  acknowledging  no- 
tice that  the  bills  were  given  in  payment  of  Caslle  and  Keil? 

The  following  cases  were  mentioned  in  the  course  of  the  as* 
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gument :  Row  v.  Dawson.{a)  Lett  v,  Morris,{b)  Huiehinson  t. 
Heyworth,{c)  Walker  v.  Ilastron.{d) 

m 

June  2dth. — ^The  Tice-Chancbllor. — ^In  this  case,  the  plain- 
tiffs, representing  a  partnership  called  the  Dundee  Union  Bank 
Co-partnership,  or  the  Dundee  Union  Banking  Company,  seek, 
by  means  of  a  letter  or  written  order,  dated  the  18th  of  June, 
1841,  to  establish  a  lien  on  money  in  the  hands  of  the  defendant 
Mr.  Walton,  for  the  payment,  rateably  and  equally,  of  three  bills 
of  exchange  for  the  sums  respectively  of  £1424  10^.,  £700  and 
£750,  of  which  the  two  former  are  held  by  the  Dundee  Bank 
(represented,  as  I  have  said,  by  the  plaintiffs,)  and  the  other, 
namely,  that  for  £760,  is  held  by  Mr.  Walton  himself,  who  con- 
tends that  the  first  and  preferable  lien  on  the  money  is  that  for 
his  own  bill ;  and  that  the  lien  of  the  Dimdee  Bank'  for  their  two 
bills  is  secondary  and  postponed  to  his.  That  is  the  question  to 
be  decided.  The  money  on  which  these  claims  are  made  was 
received  by  Walton,  as  the  broker  or  agent  of  the  ship  Elizabeth, 
for  freight  earned  by  that  vessel,  and  is  what  remains  clear,  after 
paying  the  incidental  expenses. 

Mr.  Henry  Castle  was  owner  of  the  whole  of  the  vessel,  subject 
to  this — ^that,  of  half  of  her,  Mr.  Keil  was  the  registered  and  ap- 
parent owner ;  but  it  was  the  understanding  and  agreement  of 
Castle  and  Keil  and  the  Dundee  Bank,  one  of  whose 
agents  Keil  was,  that  Keil  should  hold  *that  moiety  only  [*369] 
as  a  mortgagee  from  Castle  for  the  purpose  of  securing 
to  the  Dundee  Bank  a  debt  that  Castle  owed  to  them.  This  has 
never  been  disputed  by  any  person,  and,  accordingly,  Keil  never 
interfered,  nor  did  the  Dundee  Bank  interfere  in  the  manage- 
ment of  the  vessel  in  any  manner. 

In  this  state  of  things.  Castle,  in  the  year,  1841,  contracted  to 
sell  the  vessel  to  Alexander  Gopsell  Pooley.  The  three  bills 
that  I  have  mentioned  were  drawn  by  Alexander  Gopsell  Pooley 
upon  Thomas  Pooley,  and  accepted  by  Thomas  Pooley,  for  part 
of  the  purchase-money  upon  this  sale,  and,  accordingly,  the 


{a)  1  Ves.  MB.  331.  (6)  4  Sim.  607  (e)  9  Ad.  &  ED.  375. 

(40  f  M.  4b  W.  41 1  ;  Me  Bwm  ▼.  CmvMt^  4  MyU  Jb  a  69a 
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three  bills  became  the  property  of  Castle,  subject  to  such  claim 
as  Keil,  on  behalf  of  the  Dundee  Bank,  might  make. 

The  purchase  having  been  completed,  it  was  arranged  between 
Castle  and  Keil,  and  the  Dundee  Bank,  that  Castle  should  take, 
and  he  did  take,  the  £750  bill,  and  become  the  holder  of  it  for 
his  own  use.  The  plaintiffs  allege,  and  I  assume,  that,  it  having 
been  also  agreed  that  the  Dundee  Bank  should  take  the  other 
two  bills  for  their  use,  they  did  so  take  and  become  the  holders 
of  those  two  bills. 

The  three  bills  were  payable  to  the  order  of  the  drawer,  and 
indorsed  by  him. 

The  bill  for  £700  was  dated  the  21st  May,  1841,  and  payable 
six  months  after  date. 

The  bill  for  £760  was  dated  the  26th  May,  1841,  and  payable 
six  months  after  date. 

The  other  bill  was  dated  the  18th  June,  1841,  and  payable 
ninety-eight  days  after  date. 

Mr.  Alexander  Gopsell  Pooley  signed  and  deUvered  to  Mr. 
Castle  the  following  document,  dated  the  21st  May,  1841,  and 
addressed  to  Mr.  Walton : — 

May,  21, 1841. 

"  Dear  Sir, — ^I  hereby  authorize  you,  as  my  agent,  to  charter 

or  freight  the  barque    Elizabeth  from    Bermuda    to 

[•360]    "some  other  port  in  North  America,  and  back  to  England, 

as  you  may  deem  for  my  interest,  to  retain  and  deduct 

out  of  the  freight  and  passage-money,  diuing  the  continuance 

of  the  present  and  such  future  voyage,  the  sum  of  £760,  and  to 

pay  the  same  to  Mr.  Henry  Castle,  on  his  giving  up  to  you  my 

draft  on  Mr.  Thomas  Pooley  for  that  amount. 

"  A.  G.  Pooley. 

Walton,  having  had  this  document  produced  to  him  by  Castle, 
acknowledged  it  on  the  same  day  by  writing  across  it  thus : — 
«  Accepted,  May,  21,  1841.    Charles  Walton." 

The  draft  mentioned  in  the  paper,  which  I  have  read,  marked 
E.,  is  agreed  on  all  hands  to  be  the  bill  of  exchange  for  £760, 
dated  26th  May. 

Another  paper,  being  the  exhibit  C^  was  afterwards  signed  by 


CASES  IN  CHANCERY.  360 

lHf3.~MiIn  V.  Walton. 

Alexander  Gopsell  Pooley,  and  d<Aivered  by  him  to  Castb.  It 
is  dated  18th  June,  1841,  and  is  addressed  to  Walton,  being  in 
these  terms : — 

"18th  June,  1841. 
"  Sir, — I  authorize  you  to  retain,  out  of  the  outward  and  home- 
ward freight  of  the  barque  Elizabeth,  and  out  of  the  insurance 
money  in  case  of  loss,  the  full  amount  of  the  money  due  to  me 
at  any  time  hereafter,  or  the  full  amount  of  any  current  bills  of 
exchange  given  by  me  in  payment  for  the  said  vessel  to  Mr. 
Henry  Castle  and  Mr.  James  Keil,  and  to  pay  such  amount,  re- 
ceivable from  freight  or  insurance,  to  Mr.  Henry  Castle  and  Mr. 
James  Keil,  on  their  giving  up  to  you,  or  reducing  in  proportion, 
the  securities  held  by  them. 

«  A.  G.  Pooley." 

On  the  21st  of  the  same  month  of  June,  Walton  having  had 
this  document  produced  to  him  by  Castle  on  that  day,  acknow- 
ledged it  by  writing  across  it  thus :  "Accepted,  June  21,  1841, 
Charles  Walton." 

After  the  21st  of  June,  Walton  relying,  as  he  says,  on 
•the  order  or  letter  of  21st  May,  discounted  the  bill  of  [*361] 
£750  for  Castle,  and  so  became  the  holder  of  it  for  value, 
and  the  question,  as  I  have  said,  is,  whether  the  bill  is  entitled 
to  priority.  The  order  or  letter  giving  the  lien  for  it  having  been 
received  and  accepted  by  Walton  before  the  existence  of  the  or- 
der or  letter  under  which  the  plaintiffs  claim,  there  is  plainly 
prima  facie  a  title  in  Walton  to  priority  of  security  for  the  £750. 
It  has  been,  however,  argued  that  the  later  of  the  two  orders  or 
letters  was  a  substitute  for  the  earlier,  or  that  the  earlier  ceased 
by  reason  of  the  later. — There  is  certainly  no  apparent  inconsis- 
tency between  the  two  documents ;  nothing  on  the  face  of  them 
contrary  to  the  notion  of  their  being  simultaneously  in  force. 
It  is  true  that  the  former  may  be  said  to  cover  part  of  what  is 
covered  by  the  latter.  But  assuming  this  to  be  so,  and  the  lat 
ter  is  not  operative  for  so  much  as  the  former  covers,  still  the 
document  of  June  may  contain  matter  of  superfluity  or  confir- 
mation without  involving  the  destruction  of  the  document  of 
May.    Does  a  creditor,  having  a  mortgage  on  the  funds  of  his 
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debtor  for  part  of  his  debt,  necessarily  surrender  that  mortgage 
or  lower  its  priority  by  taking  a  subsequent  mortgage  on  the 
same  funds  for  the  whole  of  the  debt?  If  there  be  no  more  in 
the  transaction,  I  apprehend  that  the  earlier  mortgage  remains 
in  force  and  maintains  its  rank  notwithstanding  the  other,  and 
may  be  dealt  with  by  the  creditor  separately.  Or  if  A.,  a  cred- 
itor, having  security  for  his  debt  upon  the  funds  of  the  debtor, 
take  afterwards,  either  alone,  but  on  behalf  of  himself  and  B., 
another  creditor  of  the  same  debtor,  or  jointly  with  B.,  a  secu- 
rity for  both  debts  on  the  same  funds  which  were  the  subject  of 
A's  separate  security,  does  A.,  by  doing  so,  necessarily  relinquish 
the  separate  security  or  alter  its  precedence  ?    If  there  be  no 

more  in  the  transaction,  I  apprehend  not.  It  is  said, 
[*362]     however,  that  there  was  an  actual  contract  'proved  by 

Mr.  Alexander  Gopsell  Pooley,  or  otherwise,  by  which 
the  document  of  June  was  to  be  preferred  to  the  document  of 
May,  or  to  be  in  substitution  for  it ;  and  it  may  be  that  the  evi- 
dence of  Mr.  Alexander  Gopsell  Pooley  ought  to  be  read,  as  go- 
ing to  that  extent. 

Considering,  however,  the  nature  of  each  of  the  documents,  con- 
sidering that  the  exhibit  E.  is  in  existence  in  the  possession  of 
Walton,  considering  the  whole  of  the  evidence  in  the  cause  taken 
together  (though  I  am  aware  that  the  testimony  of  Henry  Castle 
is  not  free  from  error  or  inaccuracy,) — and  considering  the  state- 
ments in  Walton's  answer  in  connection  with  the  frame  of  the 
bill,  amended  as  it  was  after  that  answer  had  been  filed,  I  am 
unable  to  arrive  at  the  conclusion  that  any  such  contract  of  pref- 
erence was  entered  into,  or  that  any  such  substitution  was  con- 
tracted for,  or  meant  to  take  place,  or  did  take  place.  It  appears 
to  me  that  the  document  marked  B.  continued  in  force  after  and 
notwithstanding  the  document  marked  C.  It  appears  to  me, 
whether  Castle  was  or  was  not  absolute  master  of  both  docu- 
ments and  all  the  bills  when  Walton  discoimted  the  bill  for 
£750,  that  Walton  having  notice  of  both  documents  had  a  right 
to  consider  and  trust  to  the  document  marked  E.  as  giving  a  first 
lien  on  the  freight  for  that  bill,  that  he  must  be  taken  to  have 
discounted  it  on  that  faith,  and  that  his  lien  must  rank  accord- 
ingly :  the  plaintiffs  having,  in  my  opinion,  failed  to  establish 
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that  Walton,  at  the  time  of  discounting,  had  notice  of  the  exis- 
tence of  any  circumstance  giving  the  Dundee  Bank  any  title 
to  priority  or  equality,  if  indeed  any  such  circumstance  existed, 
and  there  being  no  case  of  misrepresentation  or  suppression  or 
fraud  proved  or  even  alleged  against  Walton.  The  bill  is  indeed, 
wholly  silent  as  to  the  document  marked  E.,  though  Walton  by 
his  answer,  most  pointedly  insists  upon  it,  and  possibly  might 
not  have  enabled  the  Court  to  give  effect  to  any  contract 
of  preference  or  'substitution,  if  any  had  been  proved.  [*363] 
As,  however,  none  has,  in  my  view,  been  proved,  that 
point  is  not  material. 

Declark  that  the  defendant  Walton,  u  the  hdder  of  the  hiU  for  JS750,  m  entitled 
(0  a  fint  and  preferable  lien  for  the  payment  of  that  bill  on  the  freight  in  the  pleadings 
mentioned,  after  paying  all  charges  and  expenses  propeiiy  payable  oat  of  it.  At  the 
request  of  the  plain tifis,  take  an  account  of  what  has  been  received  by  Mr.  Waltouv 
or  by  his  order,  or  for  his  use,  in  respect  of  the  freight  in  the  pleadings  mentioned,  and 
in  respect  of  the  charges  and  deductions  to  which  the  same  is  properly  subject  Take 
an  aoeovni  of  what  is  due  in  respect  of  the  bUl  for  £150,  and  interest  Resenre  ftir- 
ther  <lireGtions  and  CQstsL 
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1843 :  Jnne  13th. 

Testator  ga^e,  devised  and  bequeathed  to  his  executors  all  his  freehold  and  loaiehold 
estates,  annuities,  monies  out  upon  security  to  interest,  and  every  of  them,  upon 
trust  to  permit  his  wife  M  to  receive  the  rents,  issues,  income,  profits,  and  proceeds 
thereof  for  her  own  use  and  benefit,  and  for  the  maintenance  and  education  of  his 
children,  naming  them,  so  long  as  his  said  wife  should  continue  his  widow ;  and  in 
case  the  should  marry,  to  pay  her  an  annuity  of  £100  per  annum ;  and  subject  to 
cuch  trusts,  in  trust,  after  the  decease  or  marriage  of  M.,  for  his  said  children  in 
equal  shares,  when  and  as  they  should  attain  the  age  of  twenty-onof — Held,  that 
a  trust  was  constituted  of  a  sufficient  part  of  (he  income  of  the  property  for  the 
maintenance  and  education  of  the  children,  and  that  such  trust  was  capable  vf  con- 
tinuance beyond  the  period  of  a  son  attaining  twenty-one,  or  a  daughter  attaining 
that  age,  or  marrying.  The  Court,  however,  being  of  opinion  that  a  discretionary 
power  as  to  the  mode  of  executing  the  trust  was  given  to  M ,  directed  inquiries  for 
the  purpose  of  ascertaining  how  such  discretionary  power  had  been  and  how  it  ought 
to  be  exercised.[  1  ] 

[1]  See  the  case  of  Thorp  v.  Owent  2  Hare,  607 ;  Sheppard  v.  WiUon,  4  Hare, 
399,  and  note ;  CampheU  v.  CtmpbelU  7  Bear.  482. 
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John  Elcum  being  entitled  to  freehold  and  leasehold  es- 
tates, and  personally  to  a  considerable  amount,  made  his  will 
in  these  terms : — "I  do  order  and  direct  that  my  just  debts,  fune- 
ral and  testamentary  expenses,  shall  be  fully  paid  and  satisfied. 
I  give  and  bequeath  unto  my  dear  wife  Maria  Elcum,  all  my 
household  furniture,  books,  stock  in  trade,  plate,  linen,  china, 
and  wearing  apparel,  absolute  for  her  own  use  and  benefit.  I 
give,  devise,  and  bequeath  unto  my  eacecutors  hereinafter  ap- 
pointed, all  my  freehold  and  leasehold  estates,  annuities,  monies 
out  upon  security  at  interest,  and  every  of  them,  to  hold  the 
same  unto  my  said  executors  and  the  survivor  of  them,  and  the 
heirs,  executors,  administrators  and  assigns  of  such  survivor, 

according  to  the  nature  of  the  said  estates  and  prop- 
[•364]    erty,  respectively,  *upon  the  trusts  hereinafter  mentioned, 

that  is  to  say,  upon  trust  to  permit  and  suffer  my  said 
dear  wife  Maria  Elcum  to  receive,  take  and  retain  the  rents, 
issues,  income,  profits,  and  proceeds  thereof  for  her  own  use  and 
benefit,  and  for  the  maintenance  and  education  of  my  dear  chil- 
dren, Maria  Elcum,  Stephen  John  Elcum,  Margaret  Elcum, 
Hugh  William  Elcum,  and  Charles  Frederick  Elcum,  so  long 
as  she  my  said  wife  shall  continue  my  widow  and  unmarried ; 
and  from  and  after  the  marriage  of  my  said  dear  wife,  in  case 
she  shall  think  proper  to  marry,  then  upon  trust  that  they  my 
said  executors  or  the  survivor  of  them,  his  executors,  adminis- 
trators or  assigns,  do  and  shall  receive  and  take  the  income  and 
proceeds  of  the  said  trust  estates  and  premises  and  thereout  pay 
unto  my  said  dear  wife  for  and  during  the  term  of  her  natural 
life  one  annuity  or  yearly  sum  of  £100  of  lawful  money,  by 
equal  quarterly  portions,  for  her  sole  and  separate  use,  indepen- 
dent of  siich  husband,  and  not  subject  to  his  debts,  control  or 
engagements  nor  the  payments  thereof  to  be  in  any  manner 
charged  by  anticipation,  and  her  receipt  alone  to  be  a  discharge 
for  the  same ;  aftd,  subject  to  the  trusts  hereinbefore  declared,  in 
trust  from  and  after  the  decease  or  marriage  of  my  said  dear 
wife  Maria  Elcum,  for  my  said  dear  children,  Maria  Elcum, 
Stephen  John  Elcum,  Margaret  Elcum,  Hugh  William  Elcum, 
and  Charles  Frederick  Elcum  in  equal  proportions,  share  and 
share  alike,  when  and  as  they  shall  attain  their  respective  ages 
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of  twenty-one  years,  with  full  power  for  my  said  executors  to 
api^y  the  part  or  share  of  any  one  or  more  of  my  said  children 
towards  the  maintenance,  support  education,  and  advancement 
in  life  of  such  child  or  children  from  whose  part  or  share  such 
money  shall  be  by  them  advanced ;  and  in  case  any  one  or  more 
of  my  said  dear  children  shall  happen  to  die  under  the  age  of 
twenty-one  years,  then  the  part  or  share  or  proportion  of  him, 
her  or  them  so  dying,  or  so  much  thereof  as  shall  not 
have  been  applied  towards  his,  her  or  their  •advancement  [*365] 
in  lite  shall  belong  to,  and  be  the  property  of,  the  survi- 
vor or  survivors  of  them,  on  his,  her  or  their  attaining  the  age 
of  twenty-one  years."  The  testator  then  gave  and  bequeathed 
all  the  residue  of  his  estate  and  effects  of  what  nature  or  kind 
soever  to  his  wife  for  her  own  use  and  benefit,  and  appointed 
Thomas  Longmore  and  Michael  Taylor,  together  with  his  wife, 
so  long  as  she  should  continue  his  widow,  executors  of  his  will ; 
and  he  declared  that  it  should  be  lawful  for  his  executors  to  ap- 
ply any  money  which  might  come  to  their  hands  by  reason  of 
any  of  his  said  several  annuities  being  re-purchased,  or  other- 
wise in  pursuance  of  his  will,  in  the  purchase  of  any  other  an- 
nuities or  property  whatsoever  which  his  wife  might  direct, 
(which  direction  when  given  be  thereby  declared  to  be  a  full  and 
sufficient  authority  and  indemnity  for  them  in  making  such 
purchase  or  purchases)  and  that  the  estate,  annuities  and  prop- 
erty so  purchased  should  be  subject  in  all  respects  to  the  trusts 
of  his  will.  The  will  then  contained  the  usual  clauses  as  to  the 
receipts  of  the  trustees  being  sufficient  discharges,  and  for  the 
indemnity  and  reimbursement  of  the  trustees. 

By  a  codicil,  the  testator  gave  power  to  his  executors,  with 
the  consent  of  his  wife,  to  make  leases  of  any  dwelling-house 
and  premises  in  the  London  Road,  Southwark,  to  any  person  or 
persons,  for  any  term  of  years  which  they  might  think  fit,  so  as 
that  a  less  rent  were  not  reserved  than  £70  per  annum ;  and 
that,  subject  to  such  rent,  his  executors  might  take  for  such 
lease  or  leases,  and  the  good-will  of  his  business,  such  fine  or 
premium  as  they  might  be  able  to  obtain  ;  and  that  such  money 
as  should  arise  by  the  means  aforesaid,  should  by  them  be  laid 
out  and  expended  in  the  same  manner  as  the  money  which 
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might  come  to  the  hands  of  his  executors  from  the  repurchase  of 
any  or  either  of  the  annuities  mentioned  in  his  will* 

The  testator  made  a  second  codicil  to  his  will  in  these 
[*366]  terms  — "  Whereas  by  my  will,  I  have  bequeathed  to  'my 
son  Stephen  John  Elcum,  a  fifth  part  of  my  leasehold 
estates  and  annuities,  after  the  decease  of  my  wife  Maria  Elcum : 
And  whereas  it  may  happen  that  my  son  Stephen  Jotui  Elcum 
may  attain  the  age  of  twenty-one  years,  and  be  in  want  of  money 
to  commence  his  studies  as  a  surgeon,  before  his  part  or  share 
of  the  said  trust-premises  shall  be  payable  or  assignable  to  him  ^ 
now  therefore  I  do  order  and  direct,  that  my  executors  appoint- 
ed by  my  said  will,  do  and  shall,  out  of  any  money  which  shall 
£ome  to  their  hands  by  virtue  of  my  said  will,  advance  to  my 
said  son  the  sum  of  £200,  on  his'  attainuig  the  age  of  twenty- 
one  years  ;  such  money  to  be  considered  as  a  part  payment  of 
his  share  or  interest  in  the  said  hereinbefore  mentioned  trust- 
premises." 

The  testator  died  in  June,  1814,  leaving  his  widow  and  the 
five  children  named  in  his  will  surviving  him,  who  were  at  that 
time  all  infants.  In  July,  1814,  the  will  was  proved  by  the  ex- 
ecutors  and  executrix.  The  executors,  however,  never  acted  in 
the  trusts  of  the  will  except  in  signing  U  lease.  The  whole  of 
the  property,  both  real  and  personal,  was  possessed  by  the  exe- 
cutrix; who,  as  the  bill  alleged,  "long  since  paid  and  satisfied 
all  the  testator's  debts  and  funeral  and  testamentary  expenses, 
and  the  said  legacy  of  £200,  there  remaining  in  her  hands  after 
such  pajrment  a  very  large  aum  of  money,  which  arose  from  the 
testator's  personal  estate." 

In  July,  1815,  Maria  Elcum,  the  testator's  daughter,  married 
Longmore,  one  of  the  executors.  Some  years  afterwards,  Mar- 
garet married  Phillip  Rees.  In  1828,  Stephen  John,  the  testa- 
tor's eldest  son  and  heir-at-law,  died  intestate  and  unmarried^ 
having  attained  the  age  of  twenty-one ;  whereupon  letters  of  ad- 
ministration of  his  personal  estate  were  granted  to  his  sister,  Mrs, 
Longmore. 

In  1839,  Longmore  wrote  a  letter  to  the  widow,  calling  upon 

her  to  make  some  provision  for  his  wife,  observing  amongst 

[*367]    other  things,  that  the  income  of  the  residue  under  *Mr, 
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Elcum's  will  was  made  a  trust  in  her  hands,  not  merely  for  her, 
own  exclusive  use,  but  for  the  maintenance  and  education  of 
her  children  ;  and  that  a  direction  for  maintenance  and  educa- 
tion, when  applied  to  a  testator's  child  was  not  confined  to  in- 
fancy or  inability  on  the  part  of  the  child,  but  that  the  child  was 
entitled  to  a  reasonable  provision,  nothwithstanding  the  expira- 
tion of  the  period  of  infancy,  or  marriage. 

No  attention  being  paid  to  this  letter,  the  present  bill  was  filed 
by  Longmore  against  the  widow,  the  oo-cxecutor,  and  the  sur- 
viving children  of  the  testator,  (including  Mrs.  Longmore)  pray- 
ing that  all  proper  accounts  might  be  taken  of  the  rents,  profits, 
interest,  and  dividends  of  the  testator's  real  and  personal  estate ; 
and  that  the  rights  of  the  several  parties  interested  therein  might 
be  ascertained  and  declared,  and  the  fund  secured  for  their  bene- 
fit. The  bill  also,  notwithstanding  the  allegation  before  refer- 
led  to,  prayed  for  accounts  of  the  testator's  debts  funeral  and  tes- 
tamentary expenses  and  legacies,  and  that  the  personal  estate 
might  be  applied  in  a  due  course  of  administration. 

Mr.  Russell  and  Mr.  Bilton,  for  the  plaintiff,  contended  that 
the  will  created  a  trust  of  the  income  for  the  benefit  of  the  widow 
and  for  the  maintenance  of  the  children,  so  long  as  the  widow 
remained  unmarried;  that  the  children  took  as  joint  tenants 
with  the  widow,  and  that  the  circumstance  of  two  of  the  children 
being  married  women  would  not  affect  their  right  to  a  provision 
for  maintenance.  Macphersan  an  Infants^  315,  Kilvingtan  v. 
Orai/<,{a)  Foley  v.  Parry j^b)  Soanies  v.  Martift,{c)  Hadaw  v.  Hcul- 
€W,{d)  Jobber  v.  JubbeT,{e)  Raikes  v.  Wcurd,{f)  Crockett 
V.  Crocketty[g)  ""Pride  v.  Fooks.{h)  [The  Vtoe-Chtmcelr  [*368] 
for  referred  to  Woods  v.  WoodsJ[i)'\ 

Mr.  Southgate,  for  the  defendant  Mrs.  Longmore. — ^It  is  clear 
that  there  is  a  trust  for  "  the  use  and  benefit "  of  the  widow.  If 
80,  there  is  also  a  trust  for  the  <<  maintenance  and  education  "  of 

(a)  10  Sim.  293.  (6)  5  Sim.  138 ;  3  MyL  &,  K.  138.  (c)  10  Sim.  987. 

(d)  9  Sim.  438.  («)  Id.  503.  (/)  1  Han,  445.         (g)  Id.  451. 

Ik)  3  Bmv.  430.  (t)  1  Myl.  &  Cr.  401. 
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the  children.  You  cannot  reject  the  latter  words.  The  question 
therefore  is,  whether  the  trust  for  Mrs.  Longmore  does  not  con- 
tinue after  her  attaining  majority,  and  after  her  marriage.  Bad- 
ham  V.  Mee,{a) 

Mr.  Wigram  and  Mr.  Elmsley,  for  the  defendant  Mrs.  Elcum. — 
The  plaintiff  marries  the  testator's  daughter  in  1815,  and  in  1839 
he  applies  to  the  widow  to  give  something  for  the  maintenance 
of  his  wife.  Is  the  widow  not  only  to  provide  future  mainte- 
nance, but  to  Account  for  the  past  ?  It  is  said  that  this  is  a  trust 
for  the  children.  In  none  of  the  cases  where  the  word  "  mainte- 
nance," or  the  words  "  maintenance  arid  education,"  have  occuxed 
alone,  has  a  trust  been  held  to  be  created.  The  word  "  mainte- 
nance," coupled  with  the  words  "  support"  an(f  "  benefit,"  has  been 
held  to  raise  a.  trust,(6)  on  the  ground  that  the  object  of  the  testa- 
tor would  otherwise  be  frustrated  by  the  parent's  insolvency ; 
but  in  those  cases  the  court  has  gone  a  great  length.  The  case 
of  Badham  v.  Mee  did  not  raise  the  question,  whether  a  gift  to 
A.  for  the  maintenance  of  her  children  constituted  a  trust,  but 
whether,  there  being  a  clear  and  distinct  trust  for  the  children, 
it  should  be  continued  beyond  their  majority,  imtil  the  period  of 
the  distribution  of  the  fund.  HTDermott  v.  Kealy{c)  was  to  the 
same  effect.  Here  we  submit  that  the  words  are  not  sufficient 
to  create  a  trust  for  the  children. 

But  supposing  a  trust  of  the  income  to  have  been  ere- 
[*369]  ated,  *still  the  widow  has  a  clear  discretionary  right  as  to 
the  mode  of  applying  it.  Suppose  the  income  to  be  of 
such  an  amount  as  not  to  allow  of  more  than  one  establishment : 
is  every  married  woman  to  take  something  from  the  general  fund, 
so  as  to  drive  the  widow  into  lodgings?  Admitting  that  the 
daughter  is  entitled  to  some  part  of  the  income,  she  must  come 
into  the  family  to  receive  it :  she  cannot  take  it  with  her  into 
other  quarters.  There  is  a  sort  of  survivorship  for  those  who 
are  still  at  home.  Thot  the  testato  contemplated  a  home  for 
the  children,  is  manifest  from  the  second  codicil. 

(a)  1  Rom.  k,  M.  6S1.  (A)  See  WtUurtU  ▼.  WUmih  I  Keen,  80. 

(c)  8  BiM.  264,  n. 


CASES  m  CHANCERY.  369 

1843. — Longmore  v.  Elcnxn. 

Mr.  BiUan  in  reply. 

The  Vice-Chancellor,  after  directing  the  bill  to  be  dis- 
missed with  costs,  so  far  as  it  sought  accounts  of  the  debts,  fune- 
ral and  testamentary  expenses,  and  general  legacies  of  the  testator, 
and  reserving  the  taxation  of  those  costs,  proceeded  as  follows : 
With  regard  to  the  only  remaining  subject  of  dispute,  namely, 
the  bequest  of  certain  specific  things  which  the  testator  gives  in 
such  a  manner  as  to  raise  the  question  whether  a  trust  is  created 
for  the  benefit  of  the  children,  I  think  it  clear  that  it  is ;  and  if 
any  thing  beyond  the  words  of  the  bequest  itself  could  be  re- 
quired to  lead  to  that  conclusion,  it  is  afforded  by  this :  that,  in 
speaking  of  the  income  of  the  specific  fund,  he  directs  it  to  be 
paid  to  his  wife,  Maria  Elcum,  "  for  bar  own  use  and  benefit, 
and  for  the  maintenance  and  education  of  his  children ;"  but 
when  he  gives  tho  residue,  he  gives  it  to  Maria  Elcum,  "  for  her 
owiv  use  and  benefit,"  stopping  ther«i.  Not,  however,  relying  on 
that  circumstance  alone,  it  is  clear,  upon  the  authorities,  that  a 
trust  was  created  for  the  children. 

The  next  question  is,  what  is  the  extent  of  the  trust — ^whether 
it  is  limited  by  any  particular  age  or  state  in  life  of  the 
persons  who  are  to  take  imder  it  ?  The  income  i^  *given  [•370] 
to  the  wife  for  her  use  and  benefit,  and  for  the  main- 
tenance and  education  of  the  children,  <^  so  long  as  she  shall 
continue  my  widow."  According,  therefore,  to  the  ordinary  use 
of  language,  the  words  '^  so  long  as  she  shall  continue  my  wi- 
dow" apply  as  much  to  the  maintenance  and  education  of  the 
children,  as  to  the  use  and  benefit  of  the  widow.  The  income 
therefore,  is  given  for  those  purposes  "  so  long  ;"  and  then  if  she 
marries,  an  annuity  of  £100  is  given  for  her  separate  use.  Then 
"  from  and  after  the  decease  or  marriage"  of  the  wife,  the  testa- 
tor disposes  of  the  property  amongst  the  children.  Now,  those 
words  lead  to  the  inference  that  the  testator  considered  that  he 
had  disposed  of  the  income  accruing  before  the  decease  or  mar- 
riage of  his  wife.  Taking  it,  therefore,  that  he  thought  so,  one 
of  the  objects  which  he  has  expressly  mentioned  for  the  employ* 
ment  of  that  income  during  that  time  is  the  maintenance  and 
edueatloii  of  the  children.    I  am  of  optnion  that  a  daughter 
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marrying  or  attaining  her  majority,  or  a  son  attaining  his  major- 
ity, would  not  thereby  of  necessity  lose  any  title  to  participate 
in  this  income. 

The  next  question  is,  though  the  benefit  may  not  have  ceased 
with  any  particular  age,  whether  the  nature  of  the  trust  is  such 
as  to  exclude  any  discretion  in  the  widow  as  to  the  distribution 
of  the  income ;  whether  it  is  necessary  that  there  should  be  an 
equal  distribution ;  whether  any  child  is  entitled  capriciously  to 
break  up  the  family,  and,  settling  herself  elsewhere,  take  her 
proportion  of  the  income,  and  leave  the  widow  with  diminished 
means,  or  no  means,  of  maintaining  the  respectability  of  the 
family,  and  providing  a  home  for  herself  and  the  other  children. 
It  seems  to  have  been  an  object  with  the  testator,  to  prolong  as 
much  as  possible,  after  his  death,  the  union  of  his  family — and 
it  is  the  duty  of  the  Court,  as  far  as  it  can,  to  give  eflfect  to  an 
endeavour  so  natural,  so  just,  and  so  laudable.  I  am  not  at  pres- 
ent, however,  disposid  to  decide  that  this  is  a  mere  ordi- 
[*371]  nary  joint  tetnancy  for  the  benefit  of  these  'persons,  but 
to  hold  that  there  is  a  discretion  in  the  widow  as  to  the 
disposition  of  the  income  of  the  fund.  Upon  that  point,  how* 
ever,  I  shall  reserve  my  opinion  until  I  shall  have  obtained  in* 
formation  which  in  every  respect  may  be  useful.    Therefore — 

Rbfkr  it  to  the  Master  to  inquire  of  what  particolan  the  real  estate  devised,  and 
the  perw>nal  estate  specificaDy  heqnaathed,  by  the  testator,  under  the  terms  **  all  my 
freehold  and  leasehold  estates,  annuities,  monies  out  npon  security  at  interest,  and 
every  of  them,"  consisted  at  the  time  of  his  death ;  and  whether  any  and  which  of  the 
leanes  have  expired  or  been  determined  or  renewed ;  and  whether  any  and  which  of  the 
annuities  have  been  repurchased  or  compounded  for,  and  how,  and  in  what  manner ; 
and  what  sums  have  been  received  in  respect  of  such  purchase  and  compoundingr,  and 
by  whom,  and  what  has  been  done  with  them ;  and  whether,  as  to  the  money  out 
upon  security,  there  has  been  any  change  or  re-invostment ;  and  what  is  the  state  of 
the  capital  affected  by  the  specific  bequest ;  and  what  was  the  clear  income  produced 
by  the  said  real  and  personal  property,  after  all  deductions,  at  the  time  of  the  testator's 
death ;  and  what  is  now  the  clear  income  produced  by  the  said  real  and  penonal  pio- 
perty  after  all  deductions ;  and  what,  upon  an  average,  has  been  the  annual  dear 
amount  of  such  income,  so  far  as  the  Master  shall  be  able  to  state  the  same,  from  time 
to  time,  since  the  testator's  death ;  and  whether  the  defendant,  Mrs.  Elcun),  has 
made  any  and  what  accumulations  or  investments  of  or  by  means  of  the  same.  The 
Master  to  be  at  liberty  to  state  any  special  circumstances  w'th  regard  to  the  manner 
in  which  Mn.  Elcum  and  her  children  have  lived  and  been  maintained  since  the  tM- 
tatflt's  dMth»  and  as  to  her  condaflt  towards  them  m  raspoct  of  hor  iaeomo  vadw  tho 
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will,  and  as  to  the  aoqaiMoeoce  of  any  penon  or  penons.  Inqaira  whether  any  and 
what  leaaea  haye  been  granted  of  any  and  what  paii  of  the  leaaehold  ettate,  and 
whether  any  and  what  fines  have  been  paid  in  respect  of  them. 

See  the  next 


•Wilson  v.  Maddison.  [•372] 

1843:  June  97th. 

Upon  the  construction  of  a  will: — Held,  first,  that  a  bequest  of  X30  a  year,  from 
<*  the  interest  of  the  testator's  funded  money  in  the  Bank  of  England,"  did  not 
amount  to  a  bequest  of  so  much  stock  as  would  produce  that  annual  sum,  but  con- 
stituted an  annual  charge  of  JS30  upon  the  funded  property  for  the  life  of  the  lega- 
tee. Secondly,  that  a  bequest  of  JS30  a  year  to  A.,  together  with  her  children  B*, 
C,  and  D.,  and  for  their  joint  maintenance,  was  a  bequest  of  that  annual  sum  to 
the  mother  and  her  children,  as  joint  tenants,  for  the  life  of  the  longest  liver  of 
thera.[l] 

Where  a  testator  puts  himself  in  loco  parentis  of  the  legatee,  the  legacy  will  bear  m- 
terest  at  £4  per  cent  from  the  death  of  the  testator. 

The  will  of  William  Kelly  was  partly  in  these  tenns : — ^As 
for  such  wordly  estate  and  effects  which  I  shall  be  possessed  of 
or  entitled  unto  at  the  time  of  my  decease,  I  give  and  bequeath 
the  same  as  followeth  ;  that  is  to  say,  I  give  and  bequeath  unto 
my  daughter,  Eleanor  Gold  Kelly,  my  cottage-house  at  Shirley, 
Southampton,  and  premises  adjoining  the  same.  I  also  give  and 
bequeath  to  Ann  Wilson,  otherwise  Aim  Wood,  of  East  Grins- 
tead,  together  with  her  little  girl  Louisa,  and  two  little  boys, 
Frederick  and  Octavius,  my  adopted  children,  and  for  their  joint 
maintenance — their  mother,  Ann  Wilson  otherwise  Ann  Wood, 
to  have  the  care  of  bringing  them  up  to  the  best  of  her  power 
till  they  are  able  to  do  for  themselves — £30  a  year,  from  the  in- 
terest of  my  funded  money  in  the  Bank  of  England,  to  be  paid 
to  the  said  mother  as  above,  half-yearly,  or  as  may  best  suit,  as 
her  conduct  deserves,  &c.  [Then  followed  some  pecuniary  and 
specific  legacies.]    I  also  give  and  bequeath  £100  to  each  of  the 

[1]  (See  Marion  v*  7eieart, ante,  81,  and  note;  Bustard  ▼.  Saunders,  7  BeaT.  99i 
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before  mentioned  three  children,  towards  their  education  and  in- 
struction. I  also  give  and  bequeath  to  Ann  Wilson,  otherwise 
Ann  Wood,  £10  for  clothes,  to  be  paid  early  as  can  be,  &c.  I 
also  leave  and  bequeath  £100  lawful  money  in  Bngland,  for  my 
burial  expenses,  &c.  I  do  hereby  nominate,  constitute,  and  ap- 
point Martin  Maddison,  jun.,  Esq.,  of  Southampton,  banker,  and 
Charles  Davies,  Esq.,  solicitor,  also  of  Southampton,  executors, 
of  this  my  last  will,  making  void  all  former  and  other  wiUs.  I 
give  and  bequeath  to  each  of  the  above-named  executors  £16 
current  money  in  England. 

The  testator  made  a  codicil,  bearing  even  date  with  his  will 
in  these  terms : — ^  Item,  the  money  in  the  funds  standing  in  my 
name  I  leave  in  trust  for  them  to  pay  the  interest  as  it 
[*373]  becomes  due  to  my  daughter,  Eleanor  Gold  *Kelly,  and 
her  receipt  alone  to  1^  their  discharge,  and  to  be  inde- 
pendent of  any  husband  she  may  have,  to  be  for  her  sole  use 
and  benefit,  and  not  to  be  liable  for  any  debts  her  husband  may 
contract ;  at  her  decease,  the  trust  to  pay  the  interest  to  her  hus- 
band, so  long  as  he  remains  single ;  and  the  said  trust  to  hold 
the  same  for  him  independent  of  his  debts.  Should  he  marry 
again,  then  the  trust  to  hold  the  same  for  the  children  of  the 
marriage  with  my  daughter,  E.  G.  Kelly,  and  the  principal  to  be 
paid  them  in  equal  proportions,  upon  their  attaining  twenty-one 
years,  with  any  interest  that  may  be  due ;  the  interest  during 
their  minority  to  be  applied  to  their  education  so  long  as  they 
remain  at  school.  The  house  at  Shirley  I  leave  upon  the  trust, 
and  in  like  manner  for  my  daughter  E.  G.  Kelly ;  but  on  her 
death,  and  the  eldest  son  coming  of  age,  to  be  for  his  use  and 
benefit ;  and  if  no  son,  then  the  eldest  daughter ;  the  rent  to  be 
applied  in  the  same  way  as  the  interest  in  the  fund  :  should  there 
be  no  children,  then  the  whole  property  to  be  at  my  daughter, 
E.  G.  Kelly's,  disposal." 

The  bill,  which  was  filed  by  Ann  Wilson  and  her  children 
against  the  executors  and  the  residuary  legatee,  prayed  an  ac* 
count  and  payment  of  what  was  due  in  respect  of  the  annuity 
and  the  legacies  given  to  the  children,  and  that  a  sufficient  part 
of  the  testator's  funded  property,  or  of  his  other  pei'sonal  estate, 
might  be  set  apart  and  appropriated  for  payment  of  the  annuity. 
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and  that  the  rights  of  all  parties  in  the  annuity  and  in  the  capi- 
tal sum  so  to  be  appropriated  might  be  ascertained  and  de- 
clared. 

Mr.  Russell  and  Mr.  RobsoUj  for  the  plaintiffs. — ^The  bequest 
Co  the  mother  and  children  is  an  absolute  bequest  of  so  much 
stock  as  will  produce  an  annuity  of  £30 ;  Stretch  v.  Wai- 
kinsj^a)  Tweedale  v.  Tu?eedale  ;(6)  and  though  in  *BleW'  [•374] 
Ut  v.  Roberts,{c)  Lord  Cottenham  held,  that  a  simple 
gift  of  annuity  to  A.  does  not  give  an  annuity  beyond  the  life  of 
A.,  yet  he  said  that  it  was  not  inconsistent  witti  this  to  hold,  that 
a  gift  of  the  produce  of  a  fund,  without  Umit  as  to  time,  gives 
the  fund  itself.  In  the  former  case,  his  Lord^ip  added,  there 
was  no  allusion  to  any  principal  sum.  Now,  in  the  present  case 
there  is  such  an  allusion ;  for  a  bequest  of  so  much  a  year  from 
the  interest  of  "  my  funded  money  in  the  Bank  of  England"  is 
equivalent  to  a  bequest  of  so  much  of  "  my  funded  property"  as 
will  produce  that  annual  sum. 

Supposing,  however,  the  plaintiffs  not  to  be  entitled  to  this  ex- 
tent, they  are  at  least  entitled  to  an  annuity  of  £30  for  their 
joint  Uves,  and  the  life  of  ttie  survivor  of  them,  and  a  fund  must 
be  set  apart  to  answer  the  annuity.  The  words  ^<  joint  mainte- 
nance" apply  to  the  mother  as  well  as  the  children  :  Soames  v. 
Marthij{d)  Kilvington  v.  Oray.{e)  With  respect  to  the  legacies 
of  £100  to  the  children,  the  testator  having  placed  himself  in 
loco  parentis,  interest  on  them  must  be  calculated  at  £4  per  cent 
from  the  death  of  the  testator :  Beckford  v.  Tobin,{f) 

Mr.  Stedman^  for  the  defendants,  the  executors. 

Mr.  Htibbackj  for  the  defendant  Eleanor  Gold  Kelly,  was  upon 
the  first  point,  stopped  by  the  Court. — Then,  secondly,  the  words 
**  joint  maintenance"  apply  to  the  children  only.  The  mother 
was  not  intended  to  take  any  beneficial  interest    That  construe* 

(a)  1  Madd.  253.  (6)  10  Sim.  453.  (c)  Cr.  &  Ph.  274 ;  nee  p.  389L 

(rf)  10  Sim.  378.  (e)  Id.  393 ;  aee  Longmore  t.  Eleutnt  ante,  p.  363. 

(/)  I  Vei.  MO.  3ia 
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tion  must  prevail  which  exhausts  the  words  of  the  testator. 
Taking  the  whole  will  together,  it  is  clear  that  the  testator  had 

in  his  mind  a  provision  for  the  children  during  their  in* 
[•375]    fancy  only :  Badham  *v.  Mee,(a)    £30  a  year  would  be 

totally  insufficient  for  them  for  the  remainder  of  their 
lives.  In  MiUer  v.  Woodwardj{b)  which  was  llie  case  of  an 
agreement,  the  Master  of  the  RoUs  was  disinclined  to  extend 
the  period  of  payment  of  an  annuity  beyond  that  which  the 
terms  of  the  agreement  absolutely  warranted. 

The  Vice-Chancellor. — ^I  do  not  at  all  dispute  that,  gene- 
rally, an  unlimited  bequest  of  the  income  of  stock  is  to  be  con- 
strued as  an  absolute  gift  of  the  stock  itself.  I  cannot,  however, 
read  the  bequest  in  this  will  as  importing  so  much.  What  the 
testator  gives  is  an  annuity  of  £30  a  year  charged  upon  the 
stock :  not  an  annuity  of  £30  a  year,  part  of  the  stock.  A  life 
annuity  may  be  charged  upon  stock  as  well  as  any  other  prop- 
erty. This  construction,  if  it  required  any  support,  derives  sup- 
port from  the  codicil,  which  is  not  contended  to  have  revoked 
the  bequest  in  the  will.  The  codicil  treats  the  property  as  to  be 
enjpyed  by  the  daughter,  charged  with  the  annuity. 

With  respect  to  the  language  of  the  will,  there  is  probably 
some  degree  of  inaccuracy  in  it,  as  it  was  drawn  by  the  testator 
himself,  but,  upon  the  whole,  it  is  sufficiently  plain.  The  effect 
of  it  is  to  give  an  annuity  of  £30  to  four  persons,  for  their  joint 
Uves  and  the  life  of  the  survivor ;  with  a  direction,  that,  while 
three  are  minors,  the  fourth,  being  an  adult,  shall  receive  it  for 
their  maintenance. 

Deciare,  that  the  plamtiffi  are  entitled  to  an  annuity  of  JC30  a  year  during  their 
joint  lives,  and  the  lives  and  life  of  the  survivoni  and  survivor,  to  be  enjoyed  by  such 
of  them  as  are  living,  for  the  time  being,  equally,  and  to  be  secured  upon  the  funded 
property.  Declare,  that  tlie  legacies  of  jCIOO  bear  interest  at  £A  per  cent  from  the 
death  of  the  testator.  »  «  •  •  Transfer  JCIOOO  £^  per  cent  annuities  uito  the 
name  of  the  Accountant-General  to  an  account  entitled  the  Annuity  Account ;  and 
out  of  the  dividends  thereof  let  the  Accountant-General  pay  to  Mn.  Wilson,  until 
further  order,  for  the  joint  benefit  of  herself  and  the  other  plaintifi,  the  sum  of  J61& 
half-yearly.    •    »    •    » 

(a)  1  Rubs.  &  M.  631.  (6)  3  Beav.  371. 
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•SiLCOCK  V.  ROTNON.  [*376] 

1843 :  Jane  22iul. 

The  defendantB  in  a  foreclosure  soit,  properly  diiclaiming,  are  entitled  to  their 
costs  [IJ 

Benjamin  Roynon,  being  seized  in  fee  of  a  freehold  estate, 
subject  to  a  term  of  1000  years  vested  in  the  plaintiffs  by  way  of 
mortgage  for  securing  £75,  by  his  will,  dated  30th  August,  1823, 
devised  his  estate  to  his  son  Benjamin  for  life,  and  after  his  de- 
cease equally  amongst  the  children  of  his  said  son,  as  tenants  in 
common ;  and,  if  he  should  not  have  any  children,  imto  his  (the 
testator's)  children,  John  Roynon  and  Fortune  Atkiusj  wife  of 
Joseph  Atkins,  and  their  heirs,  as  tenants  in  common. 

The  testator  died  soon  after  making  his  will. 

The  bill  was  filed  against  Benjamin  Ro3mon,  the  son,  John 
Roynon,  arid  Joseph  Atkins  and  his  wife,  praying  for  a  foreclo- 
sure of  the  premises. 

Up  to  the  filing  of  the  bill,  in  October,  1842,  Benjamin  Roy- 
non, the  son,  had  no  issue. 

The  defendants,  John  Roynon,  and  Joseph  Atkins  and  his 
wife,  put  in  a  joint  answer  and  disclaimer,  whereby  they  alleged 
that  they  did  not  claim,  and  never  had  claimed,  any  interest  in 
the  mortgaged  premises,  and  that  no  application  to  them  to  dis- 
claim had  been  made  before  the  filing  of  the  bill. 

The  cause  was  heard  on  bill  and  answer. 

Mr.  Freeling,  for  the  plaintiffs,  submitted  that  the  disclaixning 
defendants  were  not  entitled  to  their  costs :  Tipping  v.  Ptnih 
er.{a) 

Mr.  Hislop  Clarke^  for  the  defendant  John  Ronjron. 

(a)  1  Hare,  405.    . 

[I]  Calkin  ▼.  Hanud  and  otAcr«,3  Johns.  Ch.  R.  61.  Where  a  mortgagee faraoght 
t  M  to  foreclose^  and  subsequent  incumbrancem  answered  and  disclaimed  as  to  him, 
held,  that  thj^  were  entitled  to  the  costs  of  their  answer  out  of  the  ftmd,  though  as 
between  themselres  they  oontetled  the  right  to  the  sniplas.  Maekia  t.  C«tnif ,  5 
(Mnn  A.  547,  563. 
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Mr.  Piggott^  for  the  defendants  Atkins  and  wife. 

The  Vice-Ohancbllor. — ^The  case  cited  was  not  a  fore- 
closure suit,  which  this  is.  I  apprehend  that  it  has 
[*377]  *been  the  course  of  the  Court,  in  a  foreclosure  suit,  to 
give  the  defendants,  properly  disclaimii^,  their  costs, 
and  generally  to  add  them  to  the  plaintiflf 's  debt.  Here  the  de^ 
fendants  have  used  proper  words  of  disclaimer.  The  bill  must 
be  dismissed  as  against  John  Rojrnon,  and  he  is  entitled  to  bis 
costs.  I  cannot,  however,  let  the  husband  and  wife  be  dis* 
missed. 

Rkfbb  it  to  the  Mnater  to  inqaire  whether  the  defendant  Beojamin  Roynon  has 
ever  had  any,  and  what,  iasne ;  and  if  the  Master  shall  find  that  there  has  never  been 
any  such  issoe,  4hen  take  the  usual  decree  for  foreclosure.  Dismiss  the  bill  as  against 
John  Roynon  with  costs,  to  be  paid  by  the  plaintiSk  and  added  to  their  debt  The 
plaintiffi  to  pay  the  costs  of  Atkins  and  wife,  and  to  add  them  to  their  debt ;  but  the 
consideration,  how  such  costs  are  to  be  ultimately  borne,  is  reserved,  in  case  Atkin* 
And  wife,  or  either  of  them»  appear  in  the  Mastoids  Office. 


BUGDEN  V.  BiGNOLD. 


1848 :  Jane  14th,  91st,  Sfith  and  S9th. 

A ,  being  seised  in  fee  of  aireehold  and  copyhold  estate,  bofvows  variooi  wmm  ctnmaf 
of  B.,  amounting  in  the  whole  to  JC4000,  upon  mortgage  of  the  freehold  estate  aknob. 
A.  afterwards,  in  1832,  borrows  'j6500  more  of  B.,  on  the  security  of  both  the  free- 
hold and  copyhold  estate.  This  mortgage  is  effected  by  distinct  instruments  relating 
to  each  property  respeetiYely,  neither  of  them  referring  to  the  ether.  In  1833.  A. 
Ihm'IOws  a  cam  of  X400  of  C,  en  mortgage  of  the  fieehdd  estate  alone,  snbjed  to 
B.*s  incumbrances  thereon.  Again,  in  1838,  A.,  being  indebted  to  D.  in  ;6fi00» 
executes  to  him  a  mortgage  for  that  sum  of  the  copyhold  estate  alone,  without  no- 
tice of  the  £500  incumbrance.  In  1837,  B.  has  notice  of  C.'s  security,  and  in 
1836,  (after  having  sold  both  the  estates,  under  powers  of  sale,  and  received  the 
purchase-money,)  be  has  notice  of  D.*s  security.  The  prodtfoe  of  the  Ixeehdid 
estate  being  insufficient  to  pay  B.  and  C.  in  fall,  but  that  of  the  freehold  and  copy- 
hold bemg  sufficient  for  that  purpose,  C.  claims  to  have  the  whole  of  the  JC500 
charge  thrown  upon  the  produce  of  the  copyhold  estate,  in  order  that  he  ma^K^ 
ceive  payment  out  of  that  of  the  freehold ;  on  the  other  band,  ]>.  claims  to  be  paid 
the  whole  of  his  debt  out  of  the  produce  of  the  copyhold  estate,  in  priority  to  C  ;— 
HMt  that  the  claim  of  neither  party  can  prevail  to  the  fUlMi  cxteni;  bot  tlait  tb» 
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jCSOO  being  by  the  tecurity  of  1833  charged  on  the  freehold  and  copyhold  eitatea, 
rateably,  (that  is  to  say,  in  proportion  to  their  reepectire  net  valuee)  and  without 
preference,  C.  hae  an  equity,  of  the  nature  claimed  by  him,  to  the  extent  of  that 
proportion  of  the  JC500  which  is  charged  upon  the  copyhold  estate,  while,  in  other 
respects,  in  relation  to  that  estate,  D.  has  priority  over  C. 
The  court-rolls  of  a  manor  are  not  constructive  notice  of  prior  incumbrances  to  a  pur- 
chaser of  copyholds  holden  of  the  manor. 

In  and  previously  to  the  month  of  October,  1830,  Charles  Mil- 
bank  was  seized  in  right  of  his  wife  (who  was  devisee  in  fee 
thereof  under  the  will  of  her  father,  John  Revett)  of  a  certain 
freehold  estate  called  the  East  Poole  Marsh  farm,  situate  in  the 
parish  of  Great  Stainbridge  in  the  county  of  Essex,  sub- 
ject to  a  mortgage  for  a  term  of  one  thousand  *years  ves-  [•378] 
ted  in  Sir  John  Thorold  for  securing  £1500  and  inter- 
est, which  mortgage  was  originally  created  by  an  indenture  da- 
ted the  27th  December,  1796.  Milbank  was  at  the  same  time 
entitled  to  the  equity  of  redemption  in  fee  of  a  copyhold  estate 
holden  of  the  manner  of  Finginhoe,  in  the  coimty  of  Essex ; 
that  estate  being  mortgaged  for  £1500  to  Benjamin  Gilson,  to 
whom,  as  such  mortgagee,  the  premises  had  been  surrendered ; 
the  legal  estate,  however,  being  in  one  Bawtree. 

In  October,  1830,  Milbank,  through  the  medium  of  the  defen- 
dant Bignold,  who  was  secretary  of  the  Norwich  Union  Society 
for  the  assurance  of  lives  and  survivorships,  borrowed  of  that  so- 
ciety £1500 :  and  thereupon,  by  indentiues  of  lease  and  release 
dated  the  3rd  and  4th  October,  1830,  and  made  between  Milbank 
and  his  wife  of  the  one  part,  and  Bignold  of  the  other  part,  the 
East  Poole  Marsh  farm  was  conveyed  to  Bignold  and  his  heirs, 
by  way  of  mortgage,  for  securing  the  £1500  so  borrowed.  By 
the  deed  of  release,  a  power  of  sale  of  the  mortgaged  premiaes 
was  given  to  the  mortgagee. 

The  Norwich  Unicm  Society  having  at  the  time  of  this  trans* 
action  paid  off  Sir  John  Thorold's  mortgage,  an  indenture  gf 
assignment  bearing  even  date  with  the  release  of  the  4th  Octo- 
ber, 1830,  was  executed,  whereby,  in  consideration  of  £1 600  ex- 
pressed to  be  paid  to  Thorold  by  the  society,  ttie  freehold  prem- 
ises were  assigned  for  the  residue  of  the  term  of  one  thousand 
years  to  Patteson  as  a  trustee  for  the  society. 
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Ill  December,  1830,  a  further  sum  of  £1000  was  borrowed  by 
Milbank  of  the  society ;  and  thereupon  Milbank  and  his  wife 
executed  to  Bignold  a  deed  of  a  further  charge  of  the  freehold 
premises,  dated  the  24th  December,  1830,  endorsed  on  the  inden- 
ture of  release  of  the  4th  October,  1830,  for  securing  as  well  that 
sum  as  the  sum  of  £1600,  which  had  been  preyiously  borrowed 
of  the  society. 

In  April,  1832,  a  further  sum  of  £500  was  borrowed  by  Mil- 
bank  of  the  society,  and  thereupon   another  deed  of 
[•379]    *further  charge  of  the  freehold  premises,  dated  the  23rd 
April,  1832,  endorsed  in  the  same  manner  as  the  previ- 
ous deed,  was  executed  between  the  same  parties,  for  securing 
as  well  that  sum  as  the  sums  previously  secured. 

As  a  further  security  for  the  repayment  of  the  last-mentioned 
sum  of  £500,  Milbank  executed  to  Bignold  an  indenture  bearing 
even  date  with  the  preceding,  whereby,  after  reciting  the  before- 
mentioned  surrender  to  Gilson  to  secure  £1500,  and  that  Mil- 
bank  had  applied  to  Bignold  to  lend  him  the  sum  of  £500  &c., 
it  was  witnessed,  that,  in  consideration  of  £500  expressed  to 
have  been  paid  by  Bignold  to  Milbank,  Milbank  covenanted  to 
surrender  to  Bignold,  by  way  of  mortgage,  the  copyhold  estate, 
subject  to  Gilson's  security.  This  indentose  contained  a  power 
of  sale.  A  conditional  surrender  of  even  date  was  duly  made 
in  pursuance  of  it. 

In  April,  1833,  Milbank  borrowed  of  Round  &  Co^  bankers, 
of  Colchester,  a  sum  of  £400 ;  and  by  an  indenture  dated  the 
13th  of  that  month,  and  made  between  Milbank  and  wife  of  the 
one  part,  and  Round  &  Co.  of  the  other  part,  reciting  that  the 
East  Pool  Mar^  farm  was  charged,  by  way  of  mortgage  to  Big- 
nold, with  the  principal  sum  of  £4500  and  interest,  it  was  wit- 
nessed, that,  in  consideration  of  £400  paid  to  Milbank  by  Round 
&  Co.,  Milbank  and  wife  did  thereby  direct  and  appoint  that  the 
said  farm  with  its  appurtenances  should  thenceforth  stand 
chained  with  the  payment  of  the  said  sum  of  £400  and  interest, 
subject  to  Bignold's  securities. 

In  1837,  the  Norwich  Union  Society  first  had  notice  of  Round's 
security. 

In  March,  1838,  the  Norwich  Union  Society  paid  off  Gilson, 
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and  by  an  indenture  dated  the  6th  of  that  month,  took  an  assign- 
ment of  his  incumbrance,  with  a  covenant  to  surrender  the  copy- 
hold premises.  The  copyholds  were  afterwards,  in  February, 
1840,  surrendered  to  certain  persons  as  trustees  for  the  society. 

In  July,  1838,  there  being  a  large  arrear  of  interest 
due  *to  the  society  on  their  mortgage  securities,  the  East    [*380] 
Poole  Marsh  farm  was  by  their  direction  and  by  virtue 
of  their  power  of  sale,  put  up  for  sale  by  auction,  when  it  was 
purchased  by  Stephen  Allen  for  £6000.    This  purchase  was 
completed  in  November,  1840. 

In  September,  1838,  Milbank,  being  indebted  to  the  plaintiff 
in  £600,  agreed  to  execute  to  him  a  mortgage  of  the  copyhold 
estate  to  secure  the  repayment  of  that  sum.  Accordingly  by  an 
indenture  dated  the  26th  of  that  month,  reciting  that  Milbank 
was  seised  in  fee  of  the  copyhold  premises  <<  subject  to  a  certain 
conditional  surrender  made  on  or  about  the  day  of  , 

183  ,  whereby  the  said  hereditaments  were  assured  to  the  said 
Samuel  Bignold,  his  heirs  and  assigns,"  for  securing  to  him,  his 
faeirs  and  assigns,  the  repayment  of  £1600  and  interest,  thereto- 
fore advanced  by  him  in  discha^e  of  a  debt  due  to  Benjamin 
Gtlson  on  the  security  of  the  said  premises,  and  reciting  the  debt 
due  to  the  plaintiff,  Milbank  covenanted  to  surrender  the  premi- 
ses to  the  plaintiff  and  his  heirs,  subject  to  a  proviso  for  redemp- 
tion of  the  premises  on  pajrment  by  Milbank  to  the  plaintiff,  his 
executors  ^.,  of  £600  and  interest  as  therein  mentioned. 

On  the  day  of  the  date  of  this  indenture  the  copyhold  estate 
was  surrendered  to  the  plaintiff  piirsuant  to  the  covenant.  It 
did  not  appear  that  the  plaintiff  had  notice  at  that  time  of  the 
charge  of  the  Norwich  Union  Society  on  the  copyhold  estate 
under  the  security  of  the  23rd  April,  1832. 

In  December,  1838,  Round  &  Co.  having  ascertained  that,  after 
payment  of  the  mortgages  due  to  the  Norwich  Union  Society, 
with  arrears  of  interest  and  costs,  the  proceeds  of  the  sale  of  the 
East  Poole  Marsh  farm  estate  would  not  be  sufficient  to  satisfy 
them  their  mortgage,  required  the  society  to  resort  to  the  copy- 
hold estate  in  satisfaction  of  so  much  of  their  mortgage  debts  as 
was  chained  on  that  estate,  in  order  to  enable  them.  Round 
4c  Co.,  to  make   their  security  available.    Some  discussion 
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[•381]  then  ensued  *between  the  parties  as  to  the  legality  of 
this  claim  of  Round  &  Co.  Legal  advice,  however,  be- 
ing obtained  in  their  favor,  the  copyhold  estate  was  put  up  to 
sale  by  the  society,  and  was,  on  the  23rd  July,  1839,  sold  to  Fir- 
min  for  £2000. 

It  did  not  appear  whether,  at  this  time,  either  Round  &  Co. 
or  the  Norwich  Union  Society  had  notice  of  the  plaintiflf's  secu- 
rity ;  but,  on  the  5th  August,  1840.  the  plaintiff  caused  a  written 
notice  of  that  security,  with  a  request  to  account,  to  be  served 
upon  the  defendant  Bignold. 

Milbank  afterwards  took  the  benefit  of  the  Insolvent  Debtor's 
Act,  and  W.  S.  Cooper  was  appointed  assignee  of  his  estate  and 
effects. 

The  bill,  filed  in  September,  1840,  against  Bignold.  Cooper, 
and  Round  &  Co.,  prayed  an  accoimt  of  what  was  due  to  the 
plaintiff  on  his  security,  an  account  of  the  receipts  and  pajrments 
of  Bignold,  and  of  what  was  due  to  him  in  respect  of  his  secu- 
rities, and  that  the  plaintiff  might  be  declared  to  be  entitled  to 
any  balance  of  monies  received,  or  which  might  have  been  re- 
ceived, by  Bignold  after  payment  of  what  might  be  due  to  him, 
in  satisfaction,  so  far  as  the  same  would  extend,  of  what  might 
be  found  due  to  the  plaintiff;  and  that  all  other  necessary  ac- 
coimts  might  be  taken,  and  that  Bignold  might  be  decreed  to 
pay  the  plaintiff's  costs  of  the  suit. 

The  defendants,  Round  &  Co.,  by  their  answer,  denied  the 
claim  of  the  plaintiff,  insisting  that  they  were  entitled,  in  prefer- 
ence to  the  plaintiff,  to  be  paid,  out  of  the  proceeds  of  the  copy- 
hold estate,  so  much  of  their  debt  as  the  proceeds  of  the  freehold 
estates  were  insufiSicient  to  pay. 

Mr.  Wigram  and  Mr.  R.   W.  E.  Forsterj  for  the  plaintiff: 

— The  principles  of  Barnes  v.  Racster(a)  are  applica^ 

[•382]    ble  to  ♦the  present  case.    Applying  the  language  of  your 

Honor  in  that  case  to  the  facts  here,  when  the  plaintiff 


(a)  Ante,  toL  1,  p.  401.  There  is  an  error  Jn  the  second  maiginal  note  of  tbb 
cue,  which  the  reader  will  readily  correct ;  and  in  page  409,  line  10,  dde  the 
word  "if." 
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took  his  security  from  Milbank,  Round  had  not  acquired  any 
equity  against  Milbank  to  preclude  him  from  making  the  most 
he  could  of  the  copyhold  security  for  his  own  purposes.  It  is 
not  indeed  clear  that  there  is  any  equity  of  mai]3halling  before 
a  suit  is  instituted ;  therefore,  as  the  plaintiff  took  his  security 
before  any  suit  instituted,  it  would  seem  that  the  utmost  Round 
could  dp  at  that  time,  putting  aside  the  express  contracts  of  the 
parties,  would  be  no  stand  pari  passu  with  the  plaintiff  on  the 
copyhold  estate.  But  here  the  plaintiff  has  a  direct  security  on 
the  copyhold  estate,  by  express  contract  On  the  other  hand, 
the  defendants  could  only  reach  that  estate  by  means  of  a  mere 
personal  equity  against  the  mortgagor,  which  cannot  be  enforced 
against  a  bona  fide  incumbrancer  for  value,  without  notice. 
Averall  v.  Wade,{a)  Aldrich  v.  Coop€r.{b)  If  the  defendants 
can  show  that  the  equity  which  they  claim  fixes  on  the  land, 
then  undoubtedly  the  plaintiffs  must  take  subject  to  their  equity. 
But  if  they  rely  merely  on  the  personal  equity  of  mardialling, 
they  can  take  nothing  but  the  surplus  proceeds  of  the  estate  af- 
ter satisfaction  of  the  plaintiff's  security.  No  notice  which  the 
defendants  could  have  given  could  have  prevented  the  plaintiff 
from  deaUng  with  the  copyhold  estate.  It  appears,  indeed,  that, 
in  1837,  they  did  give  notice  to  Bignold  of  theirsecurity.  But  such 
notice  to  the  holder  of  the  legal  estate,  in  cases  affecting  real  prop- 
erty is  wholly  inoperative :  Janes  v.  Janes^c)  Peacock  v.  BurL{d) 

Mr.  Russdl  and  Mr.  Bacon,  for  die  defendants  Round  &  Co. — 
These  defendants  resist  in  toto  the  plaintiff's  claim. 
They,  on  the  other  hand,  claim  to  have  the  whole  of  'the  [•383] 
proceeds  of  the  copyhold  applied  in  their  favor,  to  make 
up  the  deficiency  of  the  proceeds  of  the  freehold.  The  doctrine 
of  notice  will  not,  it  is  conceived,  affect  the  rights  of  the  parties ; 
but  so  far  as  it  may  be  material,  the  plaintiff  must  be  held  to 
have  had  notice  of  every  thing.  The  recital  in  his  deed  of  the 
surrender  to  Bignold  contains  matter  which  ought  to  have  put 
him  upon  inquiry  as  to  the  nature  of  Bignold's  security.    The 

(a)  Rep.  t  SQgp^  S53.  (b)  8  Ves.  382. 

(e)  8  Sim.  633.  (d)  Coole,  Mori.  Appendix- 
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very  vagueness  of  the  recital  made  it  his  duty  to  inquire.  Had 
he  done  so,  he  would  have  found  a  surrender  to  Gilson  foi  £1600, 
and  to  Bignold  for  £500.  But  it  is  not  necessary  to  introduce 
the  question  of  notice.  It  is  said  that  this  is  a  personal  equity 
only  against  the  mortgagor.  There  is  authority,  however,  to 
show  that  it  is  not  so ;  but  that,  on  the  contrary,  it  attaches  to 
the  land.  If  Whiteacre  and  Blackacre  are  mortgaged  to  B. ; 
then  Blackacre  to  C,  and  then  Whiteacre  to  D. ;  if  C.  redeems  B.'8 
whole  mortgage,  he  shall  hold  both  estates  till  he  is  repaid  every 
thing  in  respect  of  B.'s  mortgage  and  his  own  too :  THtley  v.  Da^ 
vies.{a)  [  Tke  Vice-Chancelhr, — ^That  case  was  mentioned  to  me 
by  Mr.  Lee,  after  the  argument  in  Barnes  v.  Racster.  Does  it 
involve  any  other  than  the  general  principle,  that  if  a  man  is 

mortgagee  of  two  properties  belonging  to  one  mortgagor, 
[•384]    the  redemption  cannot  be  split  ?]    That  principle  *must 

apply  here ;  otherwise  the  result  will  be  that  without 
any  act  done  by  the  mortgagee  to  deprive  him  of  his  onginal 
right,  the  subsequent  dealing  by  the  mortgagor  with  his  equity 
of  redemption  will  alter  that  right.  The  original  equities  of  the 
parties  here  are  the  same  as  in  T\tley  v.  Davies.  The  redem- 
tion  which  took  place  in  Titley  v.  Davies  was  only  the  mechani- 
cal mode  of  working  out  those  equities,  and  could  not  alter  their 

(a)  Viii.  Abr.,  Mortgage,  (F),  pi.  19,  20 ;  S.  C.  2  Eq.  Ca.  Abr.  G04.  The  iactt 
of  this  case  will  be  found  infra,  p.  399  ;  see  also  Shepherd  v.  Titleyt  2  Atk.  348. 
The  case  of  Bovey  v.  Skipwith,  referred  to  in  these  cases,  was  in  substance  this : — A 
person  granted  a  security  out  of  a  manor  and  rectory  to  A. ;  he  then  granted  a  seen- 
rity  out  of  the  rectory  only  to  B.,  who  had  no  notice  of  the  prior  incumbrance.  B. 
afterwards,  upon  having  notice,  purchased  in  a  precedent  incumbrance  on  both  the 
manor  and  rectory ;  and  one  question  was  whether,  when  B.  had  received  all  the 
money  due  on  the  fintt  security,  he  was  entitled  to  receive  any  more  profits  of  the 
manor,  or  only  to  keep  the  incumbrance  on  foot  to  protect  the  rectory  7  The  case  ap- 
pears to  have  been  argued  before  the  Lord  Keeper  Bridgman,  assisted  by  Justices 
Wylde,  Twisdent  and  Raineford,  and  Baron  Wyndkam,  It  was  held  by  the  Lord 
Keeper,  and,  as  it  should  seem,  by  two  out  of  the  four  judges  present,  that  B.  should 
hold  both  the  manor  and  rectory  against  A.  till  all  dneto  him  on  both  securities  fihonld 
be  paid.  Botey  v.  Skipwith,  1  Ch.  Ca.  201 ;  S.  C.  3  Rep.  Ch.  37.  It  is  remarkable 
that  Mr  Baron  Wyndham,  who  appears  to  have  been  one  of  the  dissentients  from  the 
judgment  of  the  Court,  was  shortly  afterwards  an  unsuccessful  plaintiff  in  the  case  of 
Wyndham  v.  Richardgon,  2  Ch.  Ca.  212,  in  which  a  point  similar  to  that  in  Bovey  v. 
Skipwith  was  decided  against  him. 
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original  nature.  The  right  of  marshalling  is  an  original  equity, 
and  does  not  commence  with  the  filing  of  the  bill.  The  decision 
in  Barnes  v.  Racster^  which,  in  our  humble  opinion,  is  right,  is 
not  necessarily  applicable  here.  The  present  case  is  expressly  ex- 
cepted from  the  judgment  in  that  case.  Your  Honor  there  express- 
ly reserved  the  question  what  would  have  been  the  rights  of  Hart  • 
Wright  and  Williams  had  Barnes's  security  upon  No.  32  preceded 
and  not  been  subsequent  to  Hartwright's  security  on  Foxhall. 
There  Hartwright  insisted  on  a  right  which  he  did  not  pos- 
sess. Here  the  plaintifl*  seeks  to  dispossess  the  Rounds  &,  Co.  of 
what,  since  1833,  they  have  been  entitled  to.  Aldridge  v. 
Forbes^{a)  Larwy  v.  Duchess  of  AtlialL{b) 

Mr.  Anderdon  and  Mr.  James  Parker ^  for  the  defendant 
Bignold. 

Mr.  Burdy  for  the  defendant  Milbank. 

Mr.  Wigranij  in  reply. 

•The-Vice-Chancellor. — Certainfreeholdand  copy-  [•385] 
hold  estates  were  vested  in  Milbank,  sulgect  to  certain 
charges,  amounting  in  the  whole  to  £6000,  which  became  yes- 
ted  in  Bignold ;  and  which,  as  far  as  Bignold  was  concerned, 
were  charges  upon  the  whole  estates  in  this  sense,  that  he  could 
not  be  redeemed,  except  by  consent,  as  to  any  part,  without  pay- 
ment of  the  whole  sum  due.  These  charges,  at  the  time  the 
plaintiff  took  his  security,  were  arranged  thus : — the  sum  of 
£4000  was  charged  on  the  freehold  property ;  £1600  on  the  copy- 
hold property ;  and  £500  on  the  freehold  and  copyhold  proper- 
ty, pari  passu.  In  the  month  of  April,  1833,  Milbank  borrowed 
of  the  defendants,  Round  &  Co.,  the  sum  of  £400,  upon  mort- 
gage of  the  freehold  only ;  and  the  security  is  so  constituted,  as 
to  be  subject,  in  terms,  to  a  charge  of  £4500,  and  to  that  only. 
The  amount  of  the  siun  so  mentioned  is  accounted  for  by  the 
circumstance  already  stated.  Now,  although  the  security  was 
thus  taken,  it  did  not  therefore  carry  with  it  notice  of  a  security 

(•)  4  JvHf  20.  (»;  a  Atk.  446. 
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upon  any  copyhold  property  whatever.  The  £600  charge  was 
secured  by  two  separate  instruments.  I  have  looked  at  the  se- 
curity for  £600  upon  the  freehold  property,  and  it  does  not  men- 
tion or  refer  to  the  copyhold  estate,  or  the  copyhold  security.  It 
is  therefore  entirely  consistent  with  the  language  of  the  security 
of  the  defendants,  Round  &,  Co.,  to  say,  that  they  took  it  and 
lent  their  money  upon  it,  not  only  without  notice  of  the  security 
on  the  copyhold  estate,  but  without  notice  of  the  existence  of 
any  copyhold  estate  at  all.  Whatever  value  may  be  attached 
to  the  observation,  it  must  be  taken  that  they  lent  their  money 
without  the  prospect  of  any  benefit  from  the  copyhold  estate,  and 
in  fact  without  any  regard  to  it  whatsoever. 

In  1838,  the  plaintiff  lent  Milbank  £600,  and  for  tliat  Milbank 
gives  him  security  on  the  copyhold  estate  only ;  and  expressly 
this  security  was  to  be  subject  to  a  charge  of  £1600,  but 
[•386]  £1600only ;  namely, thatsumof  £1600  'already  mention- 
ed, which  was  charged  on  the  copyhold  alone.  It  was 
suggested  very  properly  by  Mr.  RusseU  in  argument,  that  the 
language  of  the  plaintiff's  security  may  be  thought  to  lead  to  the 
inference,  that  the  plaintiff  had  notice  of  the  whole  extent  of 
Bignold's  claims,  or  at  least  that  there  was  sufficient  to  put  him 
tipon  inquiry  on  the  subject  Now  it  may  be  true  that  the  reci- 
tal in  the  plaintiff's  deed  is  not  worded  with  exact  accuracy,  be- 
cause Gilson  had  not,  as  stated,  surrendered  the  copyhold  estate 
to  the  use  of  Bignold.  But  Bignold  had  acquired  the  substan* 
tial  ownership  of  it  as  mortgagee ;  and  I  cannot  hold  that  con- 
structively or  otherwise,  the  plaintiff  had  notice  that  the  copy- 
hold estate  upon  which  he  lent  his  £600,  was  subject  to  the  £500 
charge.  If  I  am  right  in  that  view,  he  was  a  purchaser  for  value, 
without  notice  of  any  adverse  title  or  claim  in  respect  of  this 
charge  of  £500,  and  without  notice  of  its  existence. 

Supposing  this  conclusion  to  be  correct,  it  follows  that  a  wrong 
was  done  to  the  plaintiff  by  Milbank,  because  it  was  Milbank's 
duty  to  communicate  to  him  the  whole  amount  of  charge  upon 
the  property,  which  he  did  not  do.  Milbank  therefore  committed 
that  which  in  the  view  of  a  Court  of  Equity  must  be  taken  as  a 
fraud ;  and  by  means  of  which  the  plaintiff  lent  his  money  upon 
an  estate  encumbered  to  an  extent  beyond  what  it  v^as  lepiesen* 
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ted  to  him  to  be.  Now  I  am  aware  that  the  rule  as  to  notice 
applies,  generally  speaking,  more  favorably  to  a  defendant  than 
to  a  plaintiff.  I  agree  also  in  die  general  role,  that,  as  between 
parties  claiming  different  equities,  qui  prior  est  tempore,  potior 
est  jure.  Still  the  absence  of  notice  is  by  no  means  a  circum- 
stance to  be  disregarded,  even  in  a  plaintiff's  favor,  especially 
where  the  equity  prior  in  time  is  indirect,  and  the  party  claiming 
it  has  not  done  all  to  prevent  fraud  which  he  might  have  done. 
Here  Messrs.  Round  &  Co.'s  equity  is  indirect,  because  they 
never  took  any  security  on  the  copyhold, — ^never  thought 
of  the  copyhold, — ^*and  cannot  be  disappointed  if  they  get  [*3ti7] 
no  benefit  from  it :  and  it  may  be  a  question  whether  it 
was  not  their  duty  to  do  more  than  they  have  done  to  prevent 
&e  copyhold  estate  from  being  subsequently  dealt  with ;  seeing 
that  it  was  competent  to  Bignold  and  Milbank  to  treat  this  copy- 
hold as  not  being  subject  to  any  equity. 

Under  the  circumstances  of  this  case,  without  entering  into 
the  general  views  upon  which  Barnes  v.  Racster^  Aldrich  v. 
Forbesy  and  possibly  TiUey  v.  Davies,  may  have  been  decided, 
I  cannot  give,  consistently  with  the  rules  of  equity,  that  priority 
to  Round  &  Co.,  which  they  claim.  On  the  other  hand,  the 
plaintiff  seems  to  claim  too  much  in  seekii^  to  exclude  them  al- 
together from  the  copyhold  estate.  My  present  impression  is, 
that  the  £500  should  be  considered  as  charged  pari  passu  upon 
ihe  freehold  and  copyhold  estates.(a) 

(«)  Upon  the  subject  of  the  principal  case,  and  of  Barnes  ▼.  RacMter,  see  Suny'a 
Equity  Jurispnidence,  f3rd  ed )  cbapten  13  and  33.  See  aJao  an  article  in  the  JariH, 
vol.  7,  part  1,  p.  109,  **  Where  there  is  a  lien  npon  different  parcels  of  land  for  the 
same  debt,  and  the  penon  who  owes  the  debt  has  [subsequently]  sold  or  transferred 
difieient  parcels  of  the  land,  at  different  times,  to  different  penons,  as  memnbmncers 
or  pnrchasersi  it  has  been  held,  that  they  are  to  be  chai|;od  in  the  revene  order  of  the 
time  of  the  transfers  to  them ;  that  is  to  say,  the  parcels  last  sold  are  to  bo  chaijred  to 
their  full  value,  and  so  backwards,  until  the  debt  is  fully  paid  ;  for  it  is  said  that  the 
last  purchasers  are  to  take  only  as  far  as  they  may,  without  disturbini;  the  prior  in- 
cnmbrancers  or  purchasers,  who,  beings  prior  in  point  of  time,  have  a  superiority  of 
right  Bnt  there  seems  great  reason  to  doubt  whether  this  last  position  is  maintainable 
upou  principle ;  for  as  between  the  sabsequent  purchasers  or  incnmbrancen>»  each 
trusting  to  his  own  security  upon  the  separate  estate  mortgaged  to  him,  it  is  difficult 
to  perceive  that  either  has,  in  consequence  thereof,  any  superiority  of  right  or  equity 

Vol.  n.  46 
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June 2l8t'— The  case,  was  this  day  mentioned  again,  when 
T%e  Vic^ChanceUar  said,  that  he  had  been  thinking  of 
[*388]  it,  and  "expressed  a  doubt  whether  he  ought  not  to  grant 
the  whole  relief  sought  by  the  plaintiff. 

The  defendants'  counsel  then  requested  that  the  case  might 
be  ie-argued,,observing  that  the  case  of  Titley  v.  Daviesj  as  sta- 
ted in  the  MSS.  of  Mr.  Melmoth  and  Serjeant  HiU  had  not  been 
commented  upon,  and  might  materially  affect  the  question.  To 
this  the  Vice  Chancdlor  acceded ;  and  it  was  agreed  that  the 
cause  should  be  re-ai^ed. 

June  26th. — ^The  cause  now  stood  for  a  seccmd  argument 

Mr.  Russell  and  Mr.  Baconj  for  the  defendants.  Round  &  Co., 
relied  on  the  case  of  TiHej/  v.  Dairies^  as  extracted  from  the  MSS. 
before-mentioned  .(a)  They  also  stated  a  circumstance  which 
did  not  appear  on  the  former  ai^ument ;  yiss.  that  Bignoid  actu- 
ally received  the  purchase  money  for  the  copyhold  estate  before 
he  had  notice  of  the  plaintiff's  security.  They  therefore  con* 
tended,  that  if  the  property  were  considered  as  being  converted 
into  personalty  upon  the  receipt  of  the  money,  the  principles  of 
Dearie  v.  Hall,{b)  and  Laveridge  v.  Cooper,{c)  would  be  appli- 
cable to  the  case.  If,  on  the  contrary,  the  property  were  still  con- 
sidered as  land,  the  dates  of  the  deeds  must  determine  the  prior- 
ity of  the  respective  equities.  In  support  of  the  defendant's 
claim,  generally,  they  cited  Foster  v.  Cockerdl.{d)  They  also 
suggested  that  the  Court-rolls  were  a  sufficient  notice  to  the  plain- 
tiff of  the  £600  security.    Pearce  v.  Newlyn,{€) 

Mr.  Wigram  and  Mr.  jR.  W.  E.  Porster,  for  the  plaintiff,  pur- 
sued the  same  line  of  argument  as  they  had  adopted  on 
[*389]    the  former  occasion.  They  also  contended  thatthe  case  *of 

over  fhe  other.  On  the  oontrary,  there  leems  strong  grocmd  to  contend,  that  the 
original  inenmbrance  or  lien  ooght  to  be  borne  rateably  between  them,  aoooidinf  to 
the  relatiTO  Talnes  of  the  oitatee.    Story  Eq.  Jar.  i  1933. 

(a)  See  poH,  p.  399.  (h)  3  Row.  1.  (c)  U.  30. 

(d)Za.iL  Finn.  456.  (e)  3  Madd.  ISS. 
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THiley  v.  Dames  depended  entirely  on  the  eflbct  of  redemp- 
tion, tiie  second  mortgagee  acquiring,  by  virtue  of  a  subse* 
quent  contract,  and  not  by  any  original  equity,  the  first  mort- 
ga^^ee's  rights. 

June  29ih. — The  Yice-Chancellor. — ^It  is  unnecessary  to 
recapitulate  the  documents  or  facts  of  this  cause  which  has  been 
80  recently  and  with  great  propriety  so  fully  aigued ;  they  aie 
not  indeed  disputed.  Upon  the  first  argument  I  stated  my  im- 
pression to  be  that  the  plaintiff  claimed  against  Messrs.  Round 
&  Co.  more  than  he  was  entitied  to  claim  against  them,  and  that 
they  claimed  against  him  more  than  they  were  entitied  to  claim 
against  him.  The  doubt  which  afterwards  grew  upon  my  niind 
as  to  the  correctness  of  that  impression,  so  far  as  it  was  against 
the  plaintiff,  led  to  the  second  argument,  for  which,  as  well  as 
for  the  former,  I  feel  myself  indebted  to  the  bar.  I  have  never 
doubted  upon  tiie  question  of  tiie  too  great  extent  of  Messrs. 
Round  d&  Co.'s  claim.  They  did  not  become  mortgagees  of  the 
copyhold  estate — they  did  not  take  any  charge  upon  it,  or  any 
covenant  respecting  it  There  is  no  evidence  that  they  had  it  in 
their  view  or  contemplation.  They  advance  their  money  upon 
a  mortgage  of  the  freehold  estate  alone — not  only  with  knowl- 
edge of  the  existence  and  amount  of  Mr.  Bignold's  incumbran- 
ces upon  it,  but  expressly  and  in  terms  subject  to  those  incum- 
brances. I  could  not  therefore  view  the  plaintiff  as  seeking  to 
deprive  or  disappoint  Messrs.  Round  d&  Co  of  any  right  or  ben- 
efit that  they  intended  to  contract  for,  or  as  seeking  to  place  them 
in  a  worse  position  than  that  in  which  they  had  meant  to  place 
themselves,  while  on  the  other  hand  it  is  plain  that  the  success, 
to  any  extent,  of  their  claim  against  the  plaintiff,  must  deprive 
him  wholly  or  partially  of  that  for  which,  as  a  mortgagee  for 
valuable  consideration  without  notice,  he  specifically  contracted. 
He  advanced  his  money  directiy  upon  the  credit  of  the 
*copyhold  estate — ^having  it  especially  and  particularly  [*390] 
in  view  for  his  security  as  an  estate  charged  with  £1500 
only.  I  say  so,  because  I  do  not  accede  to  the  argument  that  he 
had  notice  of  the  £500  charge,  or  was  in  any  default  Actual 
notice  of  that  charge,  it  is  not  suggested  that  he  bad,  nor,  as  I 
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apprehend,  did  constructive  notice  to  him  of  any  document  ot 
fact  arise  from  the  circumstance  of  its  being  upon  the  Court-rolls 
of  the  manor,  or  mentioned  in  them.  I  conceive,  that,  though 
the  plaintiff  might  have  searched  them,  he  was  not,  for  any  pur* 
pose  now  under  consideration,  bound  to  search  them ;  and  be  is 
not  proved  to  have  searched  them  by  himself  or  any  agent  His 
security  informed  him  that  Mr.  Bignold  was  a  mortgagee  of  the 
copyhold  property  for  £1500:  Mr.  Bignc^d,  on  behalf  of  the 
Norwich  Union  Society,  was  so,  although  having  also  a  distinct 
further  claim.  The  legal  estate  in  the  copyhold  property  war 
not  obtained  by  or  for  the  Norwich  Union  Society  until  after  the 
year  1838 ;  but  that  I  apprehend  is  an  immaterial  circumstance. 
The  plaintiff,  who  does  not  appear  to  have  had  any  notice  of 
Bawtree's  security,  or  of  Gilson's  security,  or  of  Gilson's,  or  his 
son's,  or  Bawtree's,  existence — except  that,  if  any,  constructively 
afforded  by  the  security  of  1838 — was  not  in  my  opinion  bound 
to  make  any  inquiry  of  either  of  them,  or  of  Mr.  Bignold,  or  the 
Norwich  Union  Society.  Neither  Gilson,  nor  his  son,  nor  Baw- 
tree,  appears  to  have  known  or  had  any  notice  of  either  of  the 
securities  for  £600,  or  of  the  existence  of  the  freehold  estate,  or 
of  the  existence  of  Messrs.  Round  &,  Co.  as  creditors  ot  incumbran- 
cers. The  Norwich  Union  Society,  though  when  paid  off  they 
would  become  trustees,  or  in  a  sense  trustees,  of  the  surplus,  if  any,* 
of  their  securities,  were  incumbrancers ;  and  they  and  their  own 
trustees,  though  bound  not  to  answer  untruly  any  question  that 
might  be  put  to  them,  were  in  my  opinion,  at  least  while  the 

copyhold  remained  unsold,  entitled  to  decline  answering 
[•391]    any  question  which  might  *have  been  addressed  to  them 

by  the  }daintiff  upon  the  subject  of  tlie  copyhold ;  unless, 
indeed,  the  plaintiff  had  proposed  to  redeem  the  Norwidi  Union 
Society,  which  it  does  not  appear  that  he  ever  intended  or  desired. 
There  is  no  trace  of  any  communication  between  the  plaintiff  and 
the  Norwich  Union  Society,  or  between  the  plaintiff  and  Mr.  Big- 
nold, or  any  other  trustee  of  that  society,  until  after  1838.  I 
think,  as  I  have  said,  that  this  circumstance  is  not  one  of  laches 
or  default  on  the  plaintiff's  part,  the  question  being  one  entirely 
between  him  and  Messrs.  Round  &  Co. ;  for,  whether  with  or 
without  notice  or  default,  the  plaintiff  could  not  claim,  and  has 
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not  claimed,  to  stand  to  any  extent  in  priority  to  the  Norwich: 
Union  Society,  or  in  competition  with  them.    It  is  true  that 
Messrs.  Round  &;  Co.  before  1838  gave  notice  to  Mr.  Bignold 
and  the  Norwich  Union  Society  of  Messrs.  Round  &  €k).'s  secu- 
rity on  the  freehold  estate  and,  between  the  sale  of  the  freehold 
estate,  which,  previously  to  the  existence  of  the  plaintiff's  secu- 
rity, took  place  in  that  year  under  the  Norwich  Union  Society's 
power  of  sale,  and  was  completed  at  a  later  period,  and  the  sale 
of  the  copyhold  estate,  which  took  place  after  1838  under  a  sim- 
ilar power  of  sale,  gave  notice  to  Mr.  Bignold  and  the  Norwich 
Union  Society  of  Messrs.  Round  d&  Co.'s  alleged  claim  agamst 
the  copyhold  estate ;  and  that  it  was  not  until  after  this  latter 
notice,  nor  until  after  the  receipt  by  Mr.  Bignold  of  the  purchase- 
money  for  the  copyhold,  that  he  or  the  Norwich  Union  Society 
had  notice  of  the  plaintiff's  incumbrance ;  but,  considering  the 
respective  interests  and  different  positions  of  the  several  parties 
concerned,  these  circumstances  did  not,  I  apprehend,  as  between 
Messrs.  Round  &  Co.  and  the  plaintiff,  advance  or  improve  the 
claim  of  the  former.    It  may  be  said,  that,  after  the  second  of 
the  notices  from  Round  &  Co.,  it  was  competent  to  Mr.  Bignold, 
while  ignorant  of  the  plaintiff 's  security,  to  give  Round  &  Co. 
the  benefit  of  paying  the  £600  partially,  if  not  wholly, 
out  of  *the  copyhold  estate,  and  to  settle  with  them  on    [*392} 
that  principle  without  incurring  any  liability.     This 
however  was  not  done ;  and,  notwithstanding  the  conversion  of 
the  copyhold  into  personalty  by  the  sale,  I  think,  both  upon  prin- 
ciple and  authority  (authority  not  confined  to  Jones  v.  Jones.{a)) 
that  the  notices,  as  I  have  said,  did  not  gain  for  them  a  rank 
which  otherwise  they  had  not.    I  think  that  the  rights  of  the 
plaintiff  were  fixed  by  his  security  of  1838,  while  the  copyhold 
property  was  in  every  sense  real  estate — ^fixed  at  least  for  every 
purpose  that  the  circumstances  of  the  present  case  bring  under 
consideration. 

It  has  been  indeed,  but  slightly,  if  at  all,  contended  that  Lov^ 
eridge  v.  Cooperih)  and  Foster  v.  Blackstone{c)  apply  to  this  case. 
It  may  be  said,  that  to  give  Mr.  Bugden  relief  is  (assuming  the 

(a)  8  Sim.  633.  (h)  3  Rom.  30.  (e)  1  MyL  6b  K.  297. 


398  OASES  IN  CHANCERY. 

1843.— Bngdan  ▼.  fiignold. 

absence  of  notice  and  of  default,  to  give  him  a  greater  benefit 
than  belongs  to  him,  seeing  that  he  is  suing  and  not  sued,  that 
he  never  acquired,  though  Messrs.  Round  &,  Co.  also  never  ac- 
quired any  I^al  estate,  and  that  the  general  rule  between  equi* 
ties  is,  that  priority  of  time  confers  priority  of  gift  I  do  not 
find  any  substance  in  these  objections.  If  it  be  conceded  that 
Messrs.  Round  ic  Co.  had  or  have  an  equity,  the  rule  as  to  pri- 
ority of  time  giving  precedence  between  equities  is  by  no  means 
universal :  it  is  open  to  various  exceptions.  The  quesdon  of 
right  in  this  cause  seems  to  have  been  viewed  by  iihe  counsel  on 
both  sides,  and  I  think  correctly,  as  standing  neither  more  nor 
less  fevourably  to  the  plaintiff  than  it  would  if  the  Norwich 
Union  Society  had  been  satisfied  without  selling  the  whole  of 
the  copyhold  property,  and  the  dispute  between  the  plaintiff  and 
Messrs.  Round  d&  Co.  had  been,  which  or  whether  either  of  them 
had  the  better  title  to  claim  the  legal  estate  in  the  unsold  portion 
of  it  from  the  society.    On  the  grounds  to  which  I  have 

referred,  I  think  that  Messrs.  Round  &  Co.  would  not 
[*393]    have  *had  a  better  title  than  the  plaintiff:  my  opinion 

against  the  larger  proposition  of  tiiese  defendants  is,  I 
repeat,  clear  and  without  doubt. 

With  regard  to  the  case  before  Lord  Hardfundee^  which  was 
so  particularly  mentioned  during  the  second  ailment,  but  was 
not,  I  think,  cited  at  the  bar  in  Barnes  v.  Racster,  I  did  not  de- 
cide that  cause  in  ignorance  or  forgetfulness  of  TUlejf  v.  Davies, 
which  had  been  obligingly  mentioned  to  me  by  a  gentleman  too 
extensively  and  accurately  versed  in  the  law  of  real  property, 
not  to  render  any  communication  from  him  upon  such  a  subject 
highly  acceptable  and  valuable — ^I  mean  Mr.  Lee,  Upon  the 
present  occasion  I  have  had  the  advantage  of  reading,  for  the 
first  time,  the  report  of  THiley  v.  Davies  contained  in  Mr.  Sear- 
jeant  HUPs  manuscripts,  as  well  as  the  MS.  notes  upon  it  in  his 
copy  of  Viner^s  Abridgment ;  and  I  find  that  Lord  Hardwidc^B 
judgment,  as  given,  and  probably  given  with  acciiracy,  in  the 
fonner  collecti(m,  contains  some  observations  which  appear  to  me 
to  support  the  view  that  I  took  in  Barnes  v.  Racster^  and  the 
view  that  I  take  of  the  larger  proposition  of  Messrs.  Round  &  Co. 
in  the  case  now  before  me. 
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In  T^ley  ▼.  Damesy  Jenyns,  having  mor^ged  thiee  estates 
tt>  Shepheard,  afterwards  mortgaged  one  of  them  to  Titley,  and 
subsequently  disposed  of  the  two  others  severally,  by  way  of 
mor^[age  and  sale,  to  two  other  persons.  It  was  held  by  Lord 
Hardwicke  that  Tidey,  redeeming  Shepheard,  must  have  the 
same  rights  as  Shepheard  would  have  had,  if  Shepheard  had 
bought  Titley's  mortgage,  and  could  not  be  redeemed  otherwise 
Aan  entirely.  The  effect  of  which  was  to  give  him,  upon  re- 
deeming Shepheard,  substantially  a  security  for  his  original  mort- 
gage upon  the  two  estates  upon  which  he  had  originally  taken 
no  security ;  and  this  not  against  Jenyns  merely,  but  against 
persons  claiming  under  Jen3ms  for  value.  The  right  thus  ad- 
judicated to  Titley  went  obviously  beyond  mere  marshalling : 
because,  had  the  estate  originally  mortgaged  to  him, 
^though  exempted  from  Shepheard's  mortgage,  been  in-  [*394] 
sufficient  to  pay  Titley,  he  would  still  have  had  a  right 
to  the  two  odier  estates,  after  satisfying  Shepheard's  mortgage,  as 
an  auxiliary  security.  But  that  decision  turning,  I  apprehend, 
merely  on  ttie  setded  rule  that  a  mortgagee  cannot  be  redeemed 
by  parcels,  was  consequent  and  dependent  upon  the  redemption 
of  Shepheard  by  Titley,  the  latter  so  becoming  the  owner  of  Shep- 
heard's  mortgage.  Supposing  Tidey  not  to  have  redeemed  Shep- 
heard, would  Lord  Hardwicke  have  given  l[^dey  such  rights  as 
were  given  to  him  against  Peyton  or  Davies  ?  I  conceive  not 
The  following  passages  extracted  from  Mr.  Serjeant  ESUs  manu- 
script seem  to  me  to  show  exactly  Lord  Hardwicktfs  view.  He 
says — <<  Taking  it  then  in  the  strangest  light  as  to  Davies,  it  is 
that  he  might  redeem  the  leasehold  by  paying  the  whole  that 
was  due  to  Titley ;  and  the  consequence  of  this  is,  that  Tidey 
had  a  right  to  hold  the  whole  premises  till  both  debts  were  paid« 
In  1  Chanc  Co.  201,  before  Lord  Keeper  Bridgmany  assisted  by 
the  Judges,  they  seem  to  take  this  in  nature  of  an  degii^  and 
did  not  consider  the  role  of  this  Court  as  to  mortgage  creditors^ 
but  the  Lord  Keeper  overruled  it,  and  was  of  opinion  the  defend- 
ant should  hold  the  manor  and  rectory  dll  the  whole  was  paid 
him.  What  is  said  by  Lord  HaU^  in  the  case  of  Marsh  v.  Lee, 
is  likewise  to  the  present  purpose. " 

^  It  is  objected^  how  could  Titley  have  a  right  to  be 
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out  of  an  estate  never  made  liable  to  his  debt  7  By  puicbasuig 
in  the  first  mortgage,  and  thereby  acquiring  the  rights  of  the  first 
mortgagee,  is  the  answer.  This  is  the  general  reason  <xl  which 
this  question  is  to  be  determined,  and  on  which  it  was  determin- 
ed in  the  original  case  of  Mr.  Davies."         ♦         *         •         • 

^'  I  do  admit  the  right  which  Shepheard  has  to  be  redeemed 
entire,  and  the  right  which  Titley  has  to  be  redeemed  the  whole ; 
and  that  arises  on  the  right  of  Shepheard  which  he  has 
[*395]  at  the  time  the  redemption  is  called  *for ;  and  therefore, 
in  the  case  put  on  the  argument,  suppose  Jenyns,  after  the 
mortgage  that  Titley  had,  had  paid  off  Shepheard ;  Titley  would 
have  had  no  remedy  but  against  the  freehold  lands ;  because  then 
Jenyns,  and  not  Titley,  would  have  stood  in  the  place  of  Shep- 
heard. I  agree,  likewise,  if  Shepheard,  by  agreement  with  Jen- 
yns, had  conveyed  to  Peyton  the  fee-farm  rents,  he  should  have 
held  them  discharged  from  Titley ;  because,  though  Titley  had 
once  a  possibility  of  having  them,  yet,  as  they  were  not  liable  to 
Shepheard  at  the  time  Shepheard's  mortgage  is  called  for,  I  could 
derive  no  title  to  Titley  to  those  rents  under  Shepheard ;  and 
therefore  it  wiU  be  necessary  to  consider  those  articles  by  which 
Shepheard  covenants  that  if  his  mortgage  was  paid  by  the  instal- 
ments agreed  on,  he  would  not  foreclose  the  land  or  fee-farms 
rents,  but  if  they  failed  of  the  payment,  it  was  open  to  him,  and 
he  has  not  parted  with  any  right  he  had  in  him.  Another  clause 
is,  that  when  his  money  shall  be  paid  off  in  manner  as  aforesaid, 
he  will  convey  all  his  title  in  the  lands  and  leasehold  premises 
to  Davies  and  his  interest  in  the  fee-farm  rents  to  the  trustees  of 
the  said  Sir  Thomas  Peyton ;  but  till  that  is  done,  they  are  fully 
in  his  power,  as  if  the  articles  had  been  never  made ;  and  if  so, 
as  Davies  never  paid  anything  to  Shepheard,  so  Shepheard  never 
parted  with  anything. 

'<  Now  it  remains  to  be  considered  how  these  articles  stand  as 
to  Titley :  it  is  certain  Shepheard  could  not,  by  any  agreement 
with  Jenyns  and  Peyton,  exclude  tbe  mesne  mortgage  without 
discharging  his  own  security ;  for  all  the  right  Shepheard  had 
in  him  at  the  time  of  calling  in  the  mortgage  must  go  to  Titley ; 
but  he  did  not  lessen  his  own  security  by  these  articles.  And  I 
am  therefore  of  opinion  (though  I  am  very  sorry  for  it,)  yet  as  the 
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rules  of  law  must  take  place,  that  that  part  of  the  decree,  which 
dismisses  the  bill  as  to  Pej'ton,  must  be  re\rersed." 

In  the  case  before  me,  the  Norwich  Union  Society 
never  *have  been  redeemed.  They  have  paid  them-  [*396] 
selves  by  the  application  of  a  part  of  their  security ;  and 
their  mortgages  never  having  been  in  one  hand  with  that  of 
Round  <fc  Co.  I  conceive  that  the  principle  of  the  decision  in 
TUley  V.  Davies  is  not  adverse  to  the  present  plaintiff.  I  think 
the  marshalling  claimed  by  Round  &  Co.  excluded,  because  the 
plaintiff  took,  in  my  opinion,  his  security,  without  notice  that  it 
was  subject  to  more  than  the  £1500,  and  without  laches  or  de- 
fault as  between  him  and  them,  and  because  Round  &,  Co., 
without  marshalling,  are  left  at  least  in  the  enjoyment  of  all  that 
they  contracted  for,  in  the  mode  and  form  in  which,  and  accord- 
ing to  the  quantity  for  which,  they,  whether  ignorant  or  not 
ignorant  of  the  existence  of  the  copyhold  estate,  contracted.  To 
borrow  expressions  used  by  Lord  Hardwicke  in  Titley  v.  Davies^ 
and  by  Sir  Edward  Sugden  in  Blunden  v.  Lord  Desart,{a)  and 
another  case  recently  before  him,  there  was  I  think,  at  the  utmost 
only  a  possibility  of  an  equity,  or  a  potential  equity,  in  Round 
&,  Co.  for  their  larger  claim  against  the  copyhold  estate,  which 
the  dealing  that  took  place  as  to  the  copyhold  estate  prevented 
from  arising.  This,  however,  would  only  lead  to  apportioning 
the  £500  between  the  freehold  and  the  copyhold.  It  is,  as  I 
have  said,  the  plaintiff's  claim  to  more  that  has  embarrassed 
me.  The  nature  of  the  documents  and  facts  before  me — ^the 
principles  stated  in  one  at  least  of  the  reports  of  Burgh  v. 
Francisj{b)  in  Pinch  v.  Lord  Winchelsea,{c)  Brace  v.  Duch- 
ess of  Marlborough,{d)  Pomfret  v.  Lord  Windsor,{e)  and  Ex 
parte  Knott,{f)  may  probably  be,  with  some  semblance,  at 
least,  of  reason,  represented  as  being  in  favor  of  that  claim ; 
which  is  contended  to  be  entirely  consistent  with  Lcarwy  v.  D, ' 
of  Atholf  THtley  v.  Davies,  Aldrich  v.  Cooper,  AveraU 
*v.  Wade,  and  Aldridge  v.  Porbes.  It  may  be  argued  [*397] 
to  be  consistent  with  every  document  and  fact  in  the 

(a)  2  Dr.  &  W.  405 ;  2  Con.  &,  L.  111. 

(h)  Rep.  t.  Fmch,  8 ;  I  Eq.  Ca.  Abr.  320 ;  3  Swanat.  536,  n.        (c)  1  P.  W.  277. 

(<{)  2  P.  W.  491.  (e)  2  Vwu  aen.  472.  (/)11V«.609. 
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cause,  to  suppose  it  possible,  and  not  improbable,  that  the  very 
obJ3ct  and  intention  of  Milbank  in  giving  Messrs.  Round  &  Co. 
such  security,  and  such  only  as  he  did,  in  the  form  in  which  he 
gave  it,  may  have  been  to  preserve  to  himself  the  power  of  deal- 
ing afterwards  for  value  with  the  copyhold  property — of  making 
it  subservient  to  his  necessities  in  a  state  of  freedom  from  any 
claim  on  their  part.  It  may  be  argued  that  Milbank  may  have 
considered  the  value  of  the  two  properties,  and  the  nature  of  the 
incumbrances,  to  have  been  such,  as  that  the  copyhold  might 
be  fairly  treated  as  substantially,  and  in  eflfect,  liable  to  no  more 
than  £1600,  until  the  security  of  1838  was  made ;  and  must, 
upon  the  theory  of  Messrs.  Round  &  Co.,  be  considered  as  having 
committed  a  fraud  on  the  plaintiflf  by  representing  it  to  him,  as 
Milbank  did  in  1838,  to  be  then  charged  with  no  more ;  and 
this  whether  the  statute  of  4  &  5  Will.  3,  c.  16,  against  fraudu* 
lent  mortgages,  could  or  could  not  be  deemed  to  extend  to  the 
case ;  while,  it  may  be  argued,  upon  the  opposite  theory,  the 
conduct  of  Milbank  would  be  certainly  much  less  censurable. 
His  covenants,  too,  contained  in  the  security  of  1838,  may  be 
thought  not  unworthy  of  attention.  Again,  if  there  had  been  no 
power  of  sale  in  Mr.  Bignold,  and  if,  while  the  legal  estate  in  the 
copyhold  was  outstanding  in  Bawtree,  the  copyhold  had  been 
sold  by  Bignold  and  Milbank  to  a  purchaser  for  value, — and  it 
may  be  doubted  whether,  according  to  one  of  the  cases  put  by 
Lord  Hardwicke  in  his  judgment  in  Titley  v.  Davies  the  pur- 
chaser, though  without  the  legal  estate,  would  not,  in  Lord 
Hardwick^s  opinion,  have  been  entitled  to  hold  his  purchase 
against  Round  ic  Co., — ^should  the  plaintifi*,  it  may  be  asked, 
stand  in  a  worse  position  than  such  a  purchaser  ?  Or  can  the 
fact  of  Bignold  having  been  a  stranger  to  the  security  of  1838 

make,  for  the  purpose  of  the  present  question,  any  dif- 
[*398]    ference  ?  I  confess  myself  not  satisfied  that  the  *mere 

abstract  justice  of  the  case  is  not  in  favor  of  the  plain* 
tiff's  larger  claim ;  but  I  am  fearful,  by  giving  way  to  it,  of  in- 
fringing those  settled  rules  forming  part  of  a  system,  which,  in- 
tended and  calculated  in  general  to  do  justice,  must  not  be 
broken  down  in  favor  of  individual  cases  of  actual  or  supposed 
hardship. 
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The  mortgage  debt  of  £500  was  made  a  charge,  rateably  and 
without  preference,  on  the  freehold  and  copyhold  properties. 
Prima  facie  they  must  bear  it  rateably  and  without  preference. 
It  lies  upon  those  who  assert  that  a  different  course  should  take 
place,  to  make  and  prove  a  case  for  it  That  they  should  raise 
a  doubt  is  not  sufficient.  The  plaintiff's  case  has  raised  a  great 
doubt,  but  not  absolute  conviction,  in  my  mind,  in  his  favor. 
While  on  one  hand  I  cannot  view  the  mortgage  of  the  freehold 
made  to  Roimd  &;  Co.  as  tantamoimt  to  a  mortgage  of  both  free- 
hold and  copyhold  to  them  (to  which  length  their  aigument 
seems  to  go,)  so  on  the  other  hand,  I  am  not  convinced  that  the 
form  of  their  security  is  equivalent  to  a  renunciation  by  them  of 
any  benefit  derivable  from  any  collateral  or  other  security  that 
the  Norwich  iJnlon  Society  might  hold:  and  strong  as  the  moral 
justice  of  the  plaintiff's  claim  may  apparently  be,  it  must  not 
be  forgotten  tha^as  a  general  rule, — a  rule  not  without  excep- 
tions, but  certainly  a  general  rule  of  our  jurisprudence,-— equities 
take  effect  according  to  their  priorities  in  point  of  time. 

On  the  whole,  with  considerable  hesitation,  and  almost  with 
regret  I  do  not  change  that  part  of  the  decision  announced 
originally  by  me  as  probable,  which  was  against  the  plaintiff. 
Conse(^ently  the  £500  must  be  thrown  proportionally  on  the 
freehold  and  copyhold.  I  may  add,  that  the  opinions  of  three 
distinguished  lawyers  with  whom  I  have  had  the  advantage  of 
communicating  upon  the  case,  agree  with  this  conclusion.  I 
have  not  referred  to  any  possible  claim  on  the  part  of  Milbank's 
wife,  whose  estate  the  freehold  property  appears  to  have 
been,  and  whose  Concurrence  in  charging  it  as  it  was  [•399] 
charged  by  them,  may  have  been  in  the  nature  of  surety- 
ship. She  is  not  a  party  to  the  suit,  and  any  such  point  has  not 
been,  if  it  could  usefully  have  been,  adverted  to. 


No  decree  was  drawn  up  in  this  case.    The  parties  settled  their  diqnite  upon  tht 
piinoiples  oontamed  m  the  judgment  of  the  Ftee«CAffiicelIor. 
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Between  Charles  Titley,  Clerk,  Plaintiff;  James  Jbnyns,  Samuel  Shepiiea&d» 
Sir  Thomas  Peyton,  Bart,  Thomas  Davies  and  others,  Defendants.  And  be- 
tween Samuel  Suephbard,  Plaintiff;  and  Charles  Titley,  Thomas  DATtEi, 
John  Ciiumlby,  {assignees  nf  Jenyns,  who  had  become  insolvent,)  Sm  TAomab 
Peyton,  Gkorob  Dashwood,  Richard  Dabhwood  and  othen,  Defendants. 

T.  T.  1743. 

Mr.  Jonyns  made  a  raortgap^  to  Shepheard  for  jC4000,  of  three  difForent  estates, 
namely,  an  estate  called  Lyuwood  Farm,  in  Cambridgeshire,  an  estate  at  West- 
minster, and  certain  fee-farm  rents  elsewhere.  Aflerwards  Jenyns  made  (which 
was  the  second  in  point  of  time)  a  mortgage  to  Titley,  and  comprised  therein 
nothing  but  Lynwood  Farm ;  after  this,  Jenyns  made  an  absolute  sale  of  the  fee- 
farm  rents  to  Sir  Thomas  Peyton,  and  aflena'ards  Jonyns  made  another  mortgage 
to  Davies  of  the  Westminster  estate ;  and  Titley  having  paid  off  Shcphear^s 
mortgage,  was  decreed  to  hold  as  well  the  Westminster  estate  as  Lynwocxi  Farm, 
until  he  was  paid,  as  well  what  was  due  to  him  upon  the  mortgage  originally  made 
to  himself,  as  what  he  had  paid  to  Shepheard  upon  his  mortgage  ;  and  upon  a  re- 
hearing, Titley  was  also  decreed  to  hold  the  fee -farm  rents  until  be  was  paid  oil 
that  was  due  to  him  upon  both  his  securities.  Titley  v.  Peyton  and  others,  Trin. 
Term,  16  and  17  Geo.  2,  in  Chan,  by  Lord  Hardwicke^:  and  his  former  decree, 
whereby  the  plaintiff's  bill  stood  dismissed  against  Sir  Th<np  Peyton,  wasraried. 
And,  as  I  heard.  Lord  Hardusicke  held,  that  if  Jenyns  hacNRt  made  any  mortgage 
to  Davies  of  the  Westminster  estate,  Davies  fqu.  Titley]  would  have  had  a  clear 
right,  as  against  Jenyns,  to  have  redeemed  Shepheard,  and  have  detained  both 
estates  till  he  was  satisfied  both  debts  ;  and  if  this  be  so,  then,  by  making  the  mort- 
gage of  Lyuwood  Farm  (which  was  second  in  point  of  time)  to  Titley,  Jenyns  con- 
veyed to  him  a  right  of  redeeming  the  whole  and  retaining  as  aforesaid ;  and  if  so, 
then,  by  afterwanb  making  the  mortgage  to  Davies,  it  was  impossible  for  Jenyns 
to  alter  that  equitable  right  conveyed  by  him  to  Titley. — Mr.  Seijeant  Hill's  note 
to  Viner,  Vol.  15,  p.  447.    [See  also,  R.  L.  1742,  B.  fo.  593  ] 

On  the  1st  July,  1 725,  the  defendant  Shepheard  lent  the  defendant  Jenyns  j64000  ; 
and  by  lease  and  release,  dated  the  1st  and  2nd  of  the  sakl  July,  Jenyns  conveyed  to 
Shepheard  fee-farm  rents  of  74Z.  Qs»  Sd,  a  year,  payable  out  of  the  manor  of  Dod- 
ington,  in  the  Isle  of  Ely,  and  certain  lands  called  Lynwood  Farm,  and  the  closes  of 
land  thereto  belonging,  in  Wimblington  and  March,  m  the  said  Isle  of  Ely,  for  secu- 
ring the  said  JC4000  and  interest ;  and,  as  a  further  security  for  the  same,  Jenyns 
by  another  mdenture,  dated  the  3ni  of  the  same  July,  assigns  over  to  ^ep* 
[*400]  heard  several  leasehold  houses  at  Westminster  held,  of  the  *Dean  and  Chap- 
ter of 'Westminster,  and  Christ's  Hospital,  which  assignment  was  registered 
in  the  Register's  Office  for  the  county  of  Middlesex. 

The  24th  June,  1728,  the  defendant  Jenyns  mortgaged  to  the  plaintiff  the  said 
farm  called  Lynwood  Farm  only,  and  the  lands  thereto  belonging,  in  March  and 
Wimblington,  for  £2000. 

The  18th  of  December,  1729,  the  defendant  Jenyns  sold  the  fee-farm  rents  to  Sir 
Thomas  Peyton  for  JC1849,  or  thereabouts,  without  notice  of  Shepheard's  mortgage, 
and  Shophoard  afterwards  consented  to  the  sale. 

The  defendant  Jenyns  being  indebted  to  the  defendant  Davies  in  a  large  sum  of 
money,  for  securing  the  sum  of  £— ,  part  thereof,  with  mterest,  he,  the  said  Jenyni. 
by  indenture,  dated  the  25th  September,  1731.  assigned  over  to  Daviea  (amongst 
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Other  things)  the  equity  of  redemption  of  the  said  leaaehbld  estate  at  Westminster» 
which  aangnment  was  registered  in  the  said  Register's  Office  for  the  coonty  of  Mid- 
dlesex, and  defendant  Davies  did  not  then  know  that  Jenyns  was  in  any  way  indebt- 
ed to  the  plaintif!^  or  had  made  any  secniity  to  him  whatsoever. 

After  the  said  mortgage  made  to  Davies,  Davies  entered  into  an  agreement  with 
Shepheard,  with  the  privity  and  consent  of  Jenyns,  toachmg  paying  off  the  said 
JC4000  and  interest  to  the  defendant  Shepheard ;  and  thereupon,  by  indenture  quad* 
ripartite,  dated  the  25th  April,  1732,  between  the  defendant  Jenyns,  of  the  first  part, 
the  defendant  Shepheard,  of  the  second  part,  the  defendant  Sir  Thomas  Peyton,  of 
the  third  part,  and  the  defendant  Davies,  of  the  fourth  part ;  reciting,  (among  other 
things,)  that  the  defendant  Shepheard  had  agreed  to  take  from  the  defendant 
Davies  the  said  £4000,  at  X600,  a  year,  until  the  same,  with  interest,  should  be 
Ailly  paid  ;  the  defendant  Davies  thereby  covenanted  to  pay  the  same  accordingly : 
and  the  defendant  Shepheard  agreed  to  accept  the  same,  and  that,  until  default  of 
payment,  he  would  not  commence  any  action  or  suit  for  the  said  JC4000  ;  and  that 
the  defendant  Davies  should  receive  the  rents  of  the  leasehold  premises  to  his  own 
use  ;  and  that,  as  soon  as  ho,  the  said  defendant  Shepheard,  should  be  paid  the  said 
X4000  and  interest,  he  wo«ld  assign  all  the  said  lands  and  the  said  leasehold  premises 
to  the  defendant  Davies. 

The  defendant  Davies,  in  pursuance  of  the  said  agreement,  entered  upon  the  said 
leasehold  premises,  at  which  time  the  same  were  in  very  ruinous  condition,  and  al- 
most untenanted  for  want  of  repairs ;  and  the  defendant  Davies  afterwards  laid  out 
a  large  sum  of  money  in  the  repain  thereof,  and  was  at  great  expense  and  trouble 
in  getting  the  same  tenanted.  And  the  said  defendant  Davies,  in  pursuance  of  the 
said  agreement,  paid  the  defendant  Shepheard  several  sums  of  money,  amounting, 

in  the  whole,  to  the  sum  of  £ ,  towards  discharge  of  his  said  mortgage,  so  that 

there  was  due  to  Davies,  on  his  said  security,  over  and  above  what  he  had  received 
out  of  the  rents  of  the  said  leasehold  premises,  including  what  he  had  paid  to  the 
defendant  Shepheard  as  aforesaid,  the  sum  of  2965/.  16«.  lOd.,  as  appeared 
by  an  account  stated  *by  him  with  Mr.  Serjeant  Hawkins,  and  Mr.  Stndley    [*401] 
on  the  behalf  of  the  defendant  Jenyn8.(a) 

In  Trinity  Term,  1732,  Titley  filed  his  bill  against  the  before-named  several  de- 
fendants, pra3nng  that  the  defendants  Shepheard  and  Davies  might  account  for 
what  they  had  or  might  have  neeived  out  of  the  rents  and  profits,  and  that  the 
prior  mortgagees  might  assign  their  mortgages  to  plaintiff,  on  payment  of  the  money 
doe  thereon.  The  defendants  put  in  their  answers  ;  Davies  insisting  on  the  agree- 
ment made  with  Shepheard,  and  Sir  Thomas  Peyton  insisting  that  he  was  a  purchaser 
without  notice,  and  that  the  fee-farm  rents  were  not  included  in  the  plaintiff's  security.  (6) 

On  the  22ud  February,  1736,  the  cause  came  on  to  be  heard  before  Sir  J.  JtkyU 
M.  R ,  when  his  Honor  ordered  the  plaintiff's  bill  to  be  taken  fro  eonfttto  against 
Jenyns,  (who  had  absconded,)  and  to  be  dismissed  as  against  Peyton  without  costs, 
and  decreed  an  account  of  what  was  due  on  the  several  mortgages,  and  that  Titley 
might  redeem  Shepheard,  (save  as  to  the  fee-farm  rents,)  and  that  Davies  might  re- 
deem Thley,  by  paying  his  mortgage  and  what  he  had  paid  Shepheard,  &c. 

Some  doubt  arising  before  the  Master,  upon  taking  the  account,  wheUier  a  judg- 

(a)  From  Mefanoth's  MS&  {h)  HiU's  MSS.  vol.  3,  fol.  390. 
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ment  debt  of  JC800,  due  from  JenynB  to  Shepheard,  ought  to  be  poM,  aa  well  aa  the 
mortgage  debt,  before  Shepheard  coald  be  redeemed,  a  bill  was  filed  by  Shepheaid 
against  Titley,  Peyton,  and  othere,  to  enforce  that  equity.  [Vide  mpra,  and  3  Atk. 
348  ]  In  his  answer  to  that  bill,  Peyton  insisted  on  the  decree  at  the  Rolls,  and  the 
affirmance  of  it  by  the  Lord  Chancellor,  and  also  on  want  of  notice,  as  before ;  but 
he  admitted,  that,  after  the  purchase  of  the  fee-farm  rents,  he  settled  them  on  his 
wife  by  way  of  jomture,  with  notice  that  they  were  mcluded  in  Shepheard's  mortgage. 
The  cause  of  Shepheard  ▼.  Tiiley  coming  on  forbearing  on  the  17th  July,  1749, 
btoforo  Lord  Hardwiqkb,  C,  his  Lordship  directed  the  hearing  to  stand  over,  [see  3 
Atk  354],  and  the  cause  of  Titley  v.  Detviee,  to  be  re-heaid  with  it ;  and  now  judg- 
ment was  pronounced  m  both  causes.  * 

Loid  Ha&dwiokb,  C.(d.) — ^lliere  is  more  difficulty  concerning  the  equity  of  re- 
demption in  this  case  than  erer  I  knew,  and  therefore  I  took  time  to  consider  of  H ; 
and  the  more  I  consider  of  the  former  decree,  the  more  I  am  confirmed  in  my 
original  opinion  upon  this  question.  I  know  some  hardships  will  be  in  this  case,  bat 
■0  they  must  be  in  All.  There  are  two  general  points : — ^The  fint  arises  on  Shep- 
heard's original  cause  ;  and  the  second  is  insisted  on  by  Mr.  Titley  as  consequential 
to  the  first.  As  to  the  firat,  whether  the  plaintiff  Shepheard  ii  entitled  in  equity  to 
tack  this  judgment  of  J6800,  confessed  in  1731,  to  the  original  mortgage,  that  is  « 
settled  and  clear  point :  if  a  man  has  a  mortgage  on  an  estate  of  a  mortgagor,  who 
afterwards  makes  a  second  mortgage,  and  afterwards  the  firat  mortgagee 
[*402]  lends  a  sum  of  money  to  the  mortgagor,  on  a  judgment  *or  slaCtcto,  without 
notice  of  the  mesne  mortgage,  he,  having  a  prior  legal  estate,  shall  not  be 
compelled  to  be  paid  off  or  redeemed  until  the  judgment  or  statute  is  paid  off,  be- 
cause that  was  a  lion  on  the  legal  estate ;  and  not  having  notice,  he  has  equity  on 
his  side  too :  and  so  it  was  held  by  the  Master  of  the  Rolls,  in  a  case  of  Brace  v. 
Dueheti  of  Marlborough  ;  and  this  is  the  single  question  as  to  Shepheard  on  the 
first  part.    (3  Wms.  494.) 

As  to  the  second  question :-— That  which  is  insisted  on  by  Mr.  Titley,  (the  plain- 
tiff in  the  original  cause,)  as  consequential  to  the  former,  is,  whether  he  has  a  right 
to  redeem  all  the  premises,  and  retain  the  whole,  till  he  is  paid  not  only  what  he  pays 
to  Shepheard,  but  also  what  is  due  on  hb  own  mortgage. 

Now  this  arises  on  the  difierent  nature  of  the  mortgagee,  and  the  manner  of 
Jenyns  transacting  them :  the  firrt  being  a  mortgage  of  a  fee-farm  rent,  an  estate 
in  land,  and  a  leasehold  estate,  all  which  are  comprised  in  Shepheard's  mortgage  in 
July,  1735 ;  the  second  mortgage  was  made  to  Titley  in  173B,  for  the  sum  of  iSIOOO 
and  interest ;  that  comprised  only  the  lands  in  Lynwood  Farm,  in  Cambridgeshire ; 
and  after,  he  sold  the  fee-farm  rents  to  Sir  Thomas  Peyton  ;  and  then  the  last  mort- 
gage was  in  1731  to  Davies,  and  that  comprised  nothing  but  the  leasehold  estate ; 
and  this  has  been  determined  as  between  Titley  and  Davies  in  the  fint  cause,  as  to 
all,  except  the  fee-farm  rents  of  JC74 ;  and  as  to  that,  the  bill  has  been  disnussed. 
It  has  been  insisted  on  by  Mr.  Title/s  counsel,  that  Titley  has  the  same  equity 
agamst  Peyton  as  he  had  agahist  Davies :  to  which  Peyton's  counsel  answered,  that 
H  was  not  now  a  proper  time  to  make  this  question,  as  it's  a  pethkni  of  rs-heariag  of 

(a)  Hfll's  M8S.  vol.  3,  fd.  380. 
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Bhepheard,  eomphttniiig  that  he  is  not  allowed  the  ram  of  j6800»  and  therefore 
nothiugr  oogfat  to  come  in  question  bat  what  concerns  the  matter  of  the  petition.  Bnt 
there  is  another  rule,  that  where  another  party  is  consequently  concerned,  the  court 
must  take  that  into  consideration ;  and  I  think  that  Dayies  is  consequently  concerned, 
because,  by  the  petition,  Shepheaid  is  endeavoring  to  bring  a  new  charge  of  JCdOO  upon 
the  estate  ;  and  Mr.  Titley  might  be  apprised  at  the  time  of  the  former  hearing  that 
this  new  sum  was  lent,  in  which  case  he  could  not  now  have  brought  before  the 
Court  the  matter  which  had  been  before  determmed ;  but  it  is  very  dilTerent  when  a 
new  charge  is  brought  upon  the  estate ;  and  thereiore,  as  this  is  a  new  charge 
brought  upon  the  estate,  and  what  arises  consequential  upon  it  may  tend  to  enlarge 
Titley's  securities,  it  must  open  that  point  to  Davies ;  and  that  brings  it  to  the  equity 
of  the  case,  whether  Titley  is  entitled  to  compel  Peyton  to  redeem  the  whole  or  stand 
fbreclosed.  And  I  shall  consider,  first,  as  to  the  ground  and  the  reason  of  the  for- 
mer resolution  with  regard  to  Davies's  and,  secondly,  how  Peyton's  case  differs  fipom 
Davies's.  As  to  the  first,  I  at  that  time  entered  pretty  fully  into  the  nature  of  the 
case,  and  thought  it  necessary  to  consider  two  things :  whether  this  Court  could 
oblige  Titley  and  Davies  to  contribute  jointly  to  pay  off  Shepheard,  according  to 
their  respective  rights ;  or,  if  the  Court  could  not  do  that,  whether  it  could 
decree,  after  Titley  had  ^redeemed  Shepheard,  that  Davies  should  redeem  [M03] 
Titley,  in  the  proportion  that  the  leasehold  estate  bears  to  the  whole.  Now, 
I  was  then,  and  still  am,  of  opmion,  that  this  Court  could  do  neither  of  these  things; 
for,  as  to  the  first,  Shepheard  is  the  person  most  materially  concerned,  and  whoever 
redeems  him  must  redeem  the  whole ;  and  in  that  light  he  stood  as  to  Jenyns,  the 
mortgagor ;  and  if  so,  should  it  be  said,  that,  by  the  turning  over  his  right  to  Titley 
and  Davies,  it  could  at  all  alter  the  equity  of  redemption  as  to  Shepheard's  7  No, 
sure ;  if  so,  it  would  be  attended  with  infinite  inconvenience ;  for  the  mortgagor,  after 
mortgaging  his  estate,  may  split  it  into  twenty  parts,  and  then  the  mortgagee  could 
not  be  redeemed  or  foreclosed  until  all  those  shares  were  settled  ;  and  who  would 
lend  money  on  land  if  this  was  the  case  7  And  I  did  then  inquire  of  the  registers 
(one  of  whom  is  now  in  Court)  if  any  raeh  deerse  was  to  be  found,  and  they  inform* 
ed  me  there  was  not. 

And  as  to  the  next  qoestlon,  it  is  to  be  considered,  that  if  there  had  been  no  rab- 
aeqnent  mortgage  to  Davies,  then  Titley  would  have  had  a  right  to  redeem  Shep- 
heard of  the  whole,  and  to  hold  the  whole  agamst  the  mortgagor,  till  his  own  debt 
was  paid ;  and  therefore  this  shovrs,  that,  by  making  the  two  mortgages  to  Titley 
before  that  to  Davies,  Jenyns  had  given  his  whole  right  to  Titley,  and,  if  so,  it  waa 
unpossible  by  rach  subsequent  mortgage  to  Davies  for  him  to  prejudice  the  former 
mortgage  to  Titley. 

Taking  it  then  in  the  strongest  light  as  to  Davies,  it  is,  that  he  might  redeem  the 
leasehold,  by  paying  the  whole  that  was  due  to  TiUey ;  and  the  consequence  of 
this  is,  that  Titley  had  a  right  to  hold  the  whole  premises  till  both  debts  were  paid. 
In  1  Cha.  Cases,  301,  before  Lord  Keeper  Bridgman,  (assisted  by  the  Judges,)  they 
seem  to  take  this  in  nature  of  an  elegit^  and  did  not  consider  the  rule  of  this  (^rt 
as  to  mortgage  creditors,  but  the  Lord  Keeper  overruled  it,  and  was  of  opinion  the 
deiendaiit  should  hold  the  manor  and  rectory  till  the  whob  was  paid  him.    What  is 
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■aid  by  Lord  Hale,  in  the  case  of  Marsh  ▼.  Lee,{a)  is  likewise  to  the  present  par* 
pose. 

It  is  objected,  how  conid  Titley  have  a  right  to  be  satisfied  out  of  an  estate  never 
made  liable  to  his  debt  ?  By  purchasing  in  the  first  mortgage,  and  thereby  ac" 
quiring  the  right  of  the  first  mortgage,  is  the  answer.^-Thi8  is  the  general  reason 
on  which  .this  question  is  to  be  determined,  and  on  which  it  was  detenmined  in  the 
original  case  of  Mr.  Davies. 

The  neict  question  is,  how  far  the  case  of  Peyton  difiem  from  that  of  Davies  with 
regard  to  Titley,  for,  as  between  eadi  other,  I  think  there  will  be  a  difference ; 
and  it  is  first  to  be  considered,  how  Pe3^n*s  estate  stood  before  the  articles, 
[404]  and  exclusive  of  them :  now,  as  to  that,  I  can  *see  no  difiSsrence  between 
Peyton  and  Davies ;  for,  though  one  is  a  purchaser,  and  the  other  a  mort* 
gagee,  that  will  not  diSbr  the  case  as  to  Titley,  for  they  are  both  considered  as  pur- 
chaseiB  in  this  Court  pro  tanto ;  and,  besides,  Peyton  is  only  a  purchaser  of  the 
equity  of  redemption,  for  Shepheard  has  the  same  right  to  be  redeemed  by  Titley, 
as  Titley  has  by  Peyton ;  and  I  did  not  find  the  counsel  for  Sir  T.  Peyton  insist 
much  on  the  difference  between  them  before  the  articles,  hot  very  properly  labored 
the  second  question,  how  it  differs  on  the  fact,  and  with  the  aid  of  those  articles, 
which  must  be  cousidered,  and,  when  they  are  considered,  they  will  be  fonnd  to 
make  no  difierence  at  all,  although  one  would  be  sorry  for  it,  as  it  will  be  a  hard 
case. 

I  do  admit  the  right  which  Shepheard  has  to  be  ^redeemed  entire,  apd  the  right 
which  Titley  has  to  be  redeemed  the  whole ;  and  that  arises  on  the  right  of  Shep- 
heard, which  he  has  at  the  time  the  redemption  is  eaUed  for;  and,  therefore,  in  tho 
case  put  on  the  argument,  suppose  Jenyns,  after  the  mortgage  that  Titley  had,  had 
paid  off  Shepheard ;  Titley  would  have  had  no  retnedy  but  against  the  freehold 
lands ;  because  then  Jenyns,  and  not  Titley,  would  have  stood  in  the  place  of  Shep- 
heard. I  agree,  likewise,  if  Shepheard,  by  agreement  with  Jenyns,  had  conveyed 
to  Peyton  the  fee-farm  rents,  he  should  have  held  them  discharged  from  Titley ; 
because,  though  Titley  had  once  a  possibility  of  having  them,  yet,  as  they  were  not 
liable  to  Shepheard  at  the  time  Shepheard's  mortgage  is  called  for,  I  can  derive  no 
title  to  Titley  to  those  rents  under  Shepheard ;  and,  therefore,  it  will  be  necessary 
to  consider  those  articles  by  which  Shepheard  covenants,  that,  if  his  mortgage  was 
paid  by  the  instalments  agreed  upon,  he  would  not  foreclose  the  land  or  fee-farm 
rents ;  but  if  they  failed  of  the  payment,  it  was  open  to  him,  and  he  has  not  parted 
with  any  right  he  had  in  him.  Another  clause  »,  that,  when  his  money  shall  be  paid 
off  in  manner  as  aforesaid,  he  will  convey  all  his  title  in  the  lands  and  leasehold 
premises  to  Davies,  and  his  interest  in  the  fee-farm  rents  to  the  trustees  of  the  said 
Sir  Thomas  Peyton ;  but  till  that  is  done,  they  are  fully  in  liis  power,  as  if  the 
articles  had  been  never  made  ;  and,  if  so,  as  Davies  never  paid  anything  to  Shep- 
heard, so  Shepheard  never  parted  with  anything. 

(a)  2  Ventr.  339. — "  If  a  man  is  seised  of  sixty  acres,  and  mortgages  twenty  to  A^ 
and  then  the  mortgages  the  whole  to  B.,  and  then  the  whole  to  C,  and  aAerwarda 
C.  purchases  in  the  first  mortgage,  that  shall  not  protect  more  than  the  twenty 
acres ;  but  it  shall  protect  those  twenty  acres,  so  as  B.  shall  never  recover  that,  until 
he  pay  C.  all  the  money  upon  the  first  and  last  mortgage." 


CASES  IN  CHANCERY.  404 

1743— TitleyT.  Daviw. 

Now»  it  ranaiiM  to  be  considered  how  thete  articles  sUmd  as  to  Tttley:  it  is  cer- 
tain Shei^ieard  could  not,  by  any  agreement  with  Jenyns  and  Peyton*  exclade  the 
mesne  mortgage  without  discharging  his  own  security ;  for  all  the  right  Shepheard 
had  in  him  at  the  time  of  calling  in  the  mortgage  must  go  to  Titley  ;  but  he  did  not 
lessen  his  own  security  by  these  articles.  And  I  am  therefore  of  opinion,  (though  I 
am  very  sorry  for  it,;  yet,  as  the  rules  of  law  must  take  place,  that  part  of  the 
decree,  which  dbmiases  the  bill  as  to  Peyton,  must  be  reyetsed. 

Then,  how  does  the  case  stand  between  Davies  and  Peyton  7  And  as  to  that,  I 
think  Mr.  Davies  will  be  obliged  to  redeem  the  whole,  and  not  to  have  any  convey- 
ance of  the  fee-farm  rents ;  and,  upon  this  ground,  I  said  there  would  be  a  differ- 
ence between  them.  And  my  fint  reason  is,  that  it  is  part  of  Davies's  agreement 
that  he  would  pay  off  the  £4000,  having  the  rest  of  the  land,  except  the 
fee-farm  rents ;  hot  here  it  may  *bo  objected,  that  Davies  did  not  know  of  [*405] 
Titley's  security,  and  therefore  he  should  not  be  put  in  a  worse  condition 
than  if  it  had  not  been  in  the  hands  of  Shepheard :  but,  at  the  time  of  Jenyns's 
original  mortgage  to  Davies,  Jenyns  himself  had  no  right  at  all  in  him,  for  the  sale 
to  Peyton  was  preceding  the  mortgage  to  Davies,  and  therefore  he  had  no  right  of 
redemption  in  him.  But  suppose  he  had,  by  absolute  conveyance,  given  Davies  the 
equity  of  redemption  of  the  fee-farm  rents,  when  he  had  before  sold  them  to  Peyton, 
should  Davies  have  any  right  ?  No  doubt  he  should  not ;  for  **  qui  prior  est  tem- 
pore, potior  est  jure,"  and  therefore  if  he  redeems  at  all,  it  must  be  on  payment  of 
what  aoses  on  the  lands  and  leasehold  estates.  If  Peyton  had  had  only  a  nunrtgage, 
then  indeed  Jenyns  would  have  had  a  right  of  redemption,  and  might  have  given  that 
to  Davies ;  the  consequence  of  the  whole  is,  that  the  decree  of  22nd  February,  1736, 
and  the  decree  afiKrming  the  same  (save  as  to  the  part  whereby  Titley's  bill  u  de- 
creed to  be  taken  ffro  eonfiuo  against  Jenyns)  must  be  reversed ;  and  in  both 
causes,  I  must  declare,  that,  on  the  Ist  July,  1728,  the  sum  of  J6800,  part  of  the 
principal  money  due  on  Shepheard*8  mortgage,  was  paid  by  Jenyns  to  Shepheard, 
and  the  subsequent  interest  to  the  time  of  the  judgment  should  cease ;  but  then  it 
should  be  entered  in  the  minutes,  that  the  deposition  of  Stridley,  as  to  the  actual  pay- 
ment of  the  money,  was  read ;  for,  though  the  counsel  chose  to  admit  that,  rather 
than  to  have  it  read  here,  on  account  of  another  part  of  it,  yet  if  it  should  go  to 
another  place,  that  may  be  raised  as  an  objection.  [His  Lordship  then  decreed  an 
account  of  what  was  due  to  Shepheard  for  principal  and  interest  on  hb  mortgage, 
and  on  judgment,  and  hie  costs  to  be  taxed,  4(c. ;  Shepheard  to  account  for  rents  and 
pro6ts  received  by  him,  or  which,  without  his  wilful  default,  might  have  been  so  re- 
ceived ;  Davies  to  be  paid  by  Shepheard  what  he  had  expended  in  neceanry  repairi ; 
upon  pajrment  to  Shepheard  of  what  should  so  be  found  due  to  him,  and  what  he 
should  have  paid  to  Davies  for  repairs  of  the  leaseholds,  Shepheard  to  convey  to  the 
plaintiff;  in  default  of  the  plaintiff  paying  what  was  so  due  to  Shepheard,  and  what 
he  should  have  so  paid,  the  plaintiff's  bill  to  be  dinnissed  with  costs  and  he  to  be 

gr 

foreclosed ;  but  upon  his  peying  Shepheard,  the  Master  to  compute  what  was  dae 
to  the  plaintiff  for  principid,  interest,  and  costs,  &c.,  with  liberty  to  Peyton  and 
Davies  successively  to  redeem.] 

Vol  U.  48 
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Skey  V.  Bennett. 

1843 :  Jane  24th. 

A  bill  may  be  maintained  by  a  mortgagee  on  behalf  of  himself  and  all  other  the  czedl- 
ton  of  a  deceased  mortgagor. 

In  October,  1839,  James  Bennet,  being  indebted  to  the  Glou- 
cestershire Banking  Company  in  the  sum  of  £4800,  deposited 
with  them  the  title-deeds  of  certain  coal-mines  by  way  of  equit- 
able mortgage  for  securing  repajnnent  of  the  debt  A 
[*406]  written  memorandum,  with  a  power  of  sale,  •accom- 
panied the  deposit.  Upon  the  death  of  Bennett,  intes- 
tate, the  present  bill  was  filed  by  the  plaintiff,  as  the  public  offi- 
cer oi  the  Gloucestershire  Banking  Company,  "  on  behalf  of 
himself  and  all  other  the  creditors  of  James  Bennett  deceased," 
against  the  heir-at-law,  and  the  administratrix  of  Bennett,  pray- 
ing an  account  of  what  was  due  for  principal,  interest,  and  costs 
on  the  mortgage  security,  and  that  the  same  might  be  rafted  by 
sale  of  the  mortgaged  premises,  and  that  the  balance,  if  any, 
which  might  be  due,  after  realizing  the  security,  might  be  paid 
to  the  plaintiff  rateably  with  the  other  creditors  of  the  intestate, 
and  for  the  common  creditors'  decree,  &c. 

Another  suit  had  been  instituted  in  which  the  common  credi- 
tors' decree  had  been  obtained. 

Mr.  Russell  and  Mr.  Wilcockj  for  the  plaintiff. 

Mr.  Wkatlet/j  for  the  defendants,  submitted  that  the  bill  could 
not  be  sustained  by  the  plaintiff  as  mortgagee,  and  also  on  be- 
half of  himself  and  all  other  the  creditors  of  the  intestate,  the 
rights  of  the  mortgagee  and  the  other  creditors  being  inconsis- 
tent. He  cited  Burney  v.  Morgana^{a)  Greenwood  v.  Firthf^b) 
Raikes  v.  Hallj{c)  MiUigan  v.  MUchelL{d) 

The  Vtce-Chancellor  said  that  it  had  been  the  constant 

(a)  1  S.  &  S.  358.  (6)  2  Hare,  341,  n. ;  6  Jurist,  757. 

(c)  3  Y.  &  C.  605,  cited.  {d)  3  Myi  &  C.  84. 
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practice  of  this  Court  to  allow  bills  to  be  framed  by  mortgagees 
on  behalf  of  themselves  and  all  other  the  creditors  of  a  deceased 
mortgagor.  The  plaintiff,  therefore,  was  entitled  to  the  ordinary 
decree  as  equitable  mortgagee.  His  Honor  added  that  he  would 
also  gfve  the  plaintiff  the  general  creditors*  decree,  if  it  were  of 
any  use  to  him ;  but  as  a  decree  of  that  nature  had  been  already 
obtained  in  another  suit,  it  would  be  useless  to  do  so. 


•Barnett  v.  Wilson.  ['407] 

1843:  Jnly  4th  and  8th. 

By  a  marriage  settlementi  the  lands  of  the  wife  were  limited  to  aach  nsee  aa  ihe  riiooldt 
notwithstanding  her  covertore,  by  deed  or  will  appoint ;  and  in  default  of  appoint- 
ment, to  the  use  of  the  children  of  the  marriage.  After  the  hnsband'a  death,  the 
wife,  by  way  of  appointment  under  the  power  contained  in  the  settlement,  executed 
three  successive  mortgages  of  the  property  in  fee.  Each  mortgage  deed  contained 
a  trust  for  sale,  in  default  of  re-|»yment  of  the  mortgage  money ;  but  the  language 
of  the  two  latter  deeds  differed  from  that  of  the  former,  not  only  as  to  the  trust  for 
sale,  but  as  to  the  proviso  for  reconveyance,  and  in  other  respects : — Held,  that, 
having  regard  to  the  construction  of  the  latter  deeds  taken  by  themselves,  and  also 
in  compuison  with  the  former,  the  wife  must  be  considered  as  having  intended  to 
devote  the  whole  property  to  purposes  beyond  those  of  mere  mortgage  securities, 
and  consequently  that  by  the  latter  deeds,  or  one  of  them,  the  power  was  exhausted. 

Bt  indentures  of  lease  and  release,  bearing  date  the  4th  and 
6th  October,  1816,  made  in  contemplation  of  the  marriage  of 
Robert  Bell  with  Isabella  Taylor,  certain  freehold  and  copyhold 
estates,  property  of  Isabella  Taylor,  were  conveyed  and  assured 
to  the  use,  after  the  marriage,  of  Robert  Bell  for  life,  with  re- 
mainder to  trustees  to  preserve  the  contingent  remainders,  with 
remainder  to  the  use  of  Isabella  Taylor  for  life,  with  remain- 
der to  the  use  of  such  person  or  persons,  and  for  such  estate  or 
estates,  &c.,  as  the  said  Isabella  should,  notwithstanding  her 
coverture,  at  any  time  or  times,  and  from  time  to  time,  by  any 
deed  or  deeds,  instrument  or  instruments  in  writing,  with  or 
without  power  of  revocation  and  new  appointment,  to  be  by  her 
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executed  and  to  be  attested  as  therein  mentioned,  or  by  her  last 
will  and  testament  to  be  by  her  signed  and  published  and  to  be 
attested  as  therein  mentioned,  direct  and  appoint,  and  in  default* 
of  such  direction  or  appointment,  and  so  far  as  the  same  should 
not  extend,  to  the  use  of  all  the  children  of  the  marriage  as  ten- 
ants in  common  in  tail,  with  cross  remainders  between  them  in 
tail,  with  remainder  to  the  use  of  Isabella  Taylor  in  fee. 

The  maniage  took  effect,  and  Robert  Bell  died  in  March,  1830, 
leaving  Isabella  Bell,  his  widow,  and  several  children,  surviving 
him. 

By  an  indenture  of  release,  bearing  date  the  19th  February, 
1831,  grounded  on  an  indenture  of  lease  bearing  date  the  day 
previous,  and  made  between  Isabella  Bell  of  the  one  part,  and 
James  Braithwaite  of  the  other  part,  after  reciting  the  in- 
[•408]    denture  of  settlement  of  the  5th  October,  1816,  •it  was 
witnessed,  that,  in  consideration  of  the  sum  of  £1100  ad- 
vanced and  lent  to  Isabella  Bell  by  Braithwaite,  Isabella  Bell 
granted  and  released  the  hereditaments  and  premises  therein 
mentioned,  being  part  of  the  hereditaments  comprised  in  the  in- 
denture of  settlement,  unto  and  to  the  use  of  Braithwaite,  his 
heirs  and  assigns,  during  the  life  of  the  said  Isabella  Bell,  and 
did  also,  in  pursuance  and  in  exercise  of  the  power  and  authority 
contained  in  the  indenture  of  settlement,  direct  and  appoint  that 
from  and  after  her  decease,  the  same  hereditaments  and  premises 
should  be  and  enure  to  the  said  James  Braithwaite,  his  heirs  and 
assigns,  for  securing  to  him,  his  executors,  administrators,  and 
assigns,  the  repayment  by  the  said  Isabella  Bell,  her  heirs,  ex- 
ecutors, administrators,  or  assigns,  of  the  said  sum  of  £1100  and 
interest  thereon,  as  therein  mentioned.    The  indenture  of  release 
contained  a  power  for  said  James  Braithwaite,  in  case  of  default 
of  such  repayment,  to  sell  all  or  any  part  of  the  hereditaments 
and  premises  thereby  conveyed,  limited,  and  appointed,  for  the 
purpose  of  raising  the  said  sum  of  £1100  and  the  interest  there- 
of; and  it  was  declared,  that,  out  of  the  proceeds  of  such  sale, 
the  said  James  Braithwaite  should  retain  all  the  expenses  atten- 
ding such  sale,  and  the  principal  and  interest  then  due  to  him, 
and  should  pay  the  residue  of  such  produce  unto  the  said  Isabella 
Bell  for  her  own  use  and  benefit,  and  should  stand  possessed  of 
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the  residue  of  the  said  hereditaments  and  premises /or  such  uses 
and  upon  such  trusts  as  were  in  and  by  said  indenture  of  settle-- 
ment  declared  concerning  the  estates  thereby  settled.  The  re- 
lease also  contained  a  proviso,  that,  in  case  full  payment  should 
be  made  of  the  said  sum  of  £1100  and  interest,  the  said  James 
Braithwaite  should  convey  the  hereditaments  and  premises 
therein  comprised  upon  such  trusts  as  the  same  would  have  been 
liable  to  in  case  such  indenture  had  not  been  made. 

By  an  indenture,  bearing  date  13th  February,  1833,  and 
made  between  Isabella  Bell  of  the  first  part,  James  Cart- 
mell  *and  James  Birkett  of  the  second  part,  and  Thomas  [M09] 
UUock  of  the  third  part,  after  reciting  the  indenture  of 
setdement  of  the  5th  October,  1816,  it  was  witnessed,  that,  in 
consideration  of  two  several  sums  of  £200  and  £200,  then  lent 
and  advanced  to  her  as  therein  mentioned,  Isaliella  Bell,  by  virtue 
and  in  exercise  of  the  power  and  authority  given  or  reserved  to 
her  by  the  settlement,  did  direct,  limit,  and  appoint  that  all  the 
freehold  and  customary-hold  hereditaments  and  premises  com- 
prised in  the  indenture  of  settlement  should  thenceforth  remain, 
continue,  and  be  to  the  only  proper  use  of  the  said  James  Cart- 
mell,  James  Birkett,  and  Thomas  UUock,  their  heirs  and  assigns, 
finr  ever,  upon  trust  that,  in  case  of  default  being  made  of  the 
repayment  by  the  said  Isabella  Bell  of  the  said  two  sums  so  lent 
and  advanced  to  her,  and  the  interest  thereof,  according  to  the 
proviso  in  that  behalf  therein  contained,  it  should  be  lawful  for 
the  said  James  Cartmell,  James  Birkett,  and  Thomas  UUock, 
their  executors,  administrators,  and  assigns,  to  sell  and  dispose 
of  the  said  hereditaments,  and  out  of  the  produce  of  such  sale  to 
retain  and  pay  all  expenses  attending  such  sale,  and  also  the 
said  sums  of  £200  and  £200,  and  the  interest  thereof,  and  to 
pay  the  surplus,  if  any,  into  the  proper  hands  of  Isabella  BeU, 
her  executors,  administrators,  or  assigns.  And  it  was  by  said  in- 
denture declared,  that  in  case  the  said  Isabella  Bell,  her  heirs,  ex- 
ecutors, or  administrators,  should  repay  the  said  two  principal, 
sums  and  theinterest  thereof,  at  the  time  and  in  manner  therein 
mentioned,  the  said  James  Cartmell,  James  Birkett,  and  Thomas 
UUock,  their  heirs  or  assigns,  should,  at  the  request  of  the 
said  Isabella  Bell,  her  heirs  or  assigns,  convey  the  premises 
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thereby  appointed,  with  their  appurtenances,  unto  and  to  the  use 
of  said  Isabella  Bell,  her  heirs  or  assigns^  free  frcxn  all  incum* 
brances  effected  by  them,  the  mortgagees. 

By  indentures  of  lease  and  release  of  the  13th  and  14th 
[•410]  February,  1834,  made  between  James  Braithwaite  of  •the 
first  j>art,  Isabella  Bell  of  the  second  part,  and  Thomas 
Jackson  Scales  and  Margaret  Scales  of  the  third  part,  after  re- 
citing the  indenture  of  settlement  and  the  indenture  of  release 
of  the  19th  February,  1831,  it  was  witnessed,  that,  in  c<»isidera- 
tion  of  the  sum  of  £1100  to  the  said  James  Braithwaite,  and 
£500  to  the  said  Isabella  Bell  then  respectively  paid  by  the  said 
Thomas  Jackson  Scales  and  Margaret  Scales,  James  Braithwaite 
granted,  bargained,  sold,  and  released,  and  Isabella  Bell,  by  vir- 
tue and  in  pursuance  of  the  power  of  appointment  given  or  reser* 
ved  to  her  by  the  settlement,  did  direct,  limit,  and  appoint,  and 
grant,  release,  and  convey,  the  freehold  hereditaments  and  prem- 
ises comprised  in  the  indenture  of  February,  1831,  unto  the  said 
Thomas  Jackson  Scales  and  Margaret  Scales,  their  heirs  and  as- 
signs for  ever,  freed  from  the  proviso  for  redemption  contained 
in  the  indenture  of  February,  1831,  but  subject  to  the  proviso 
therein  contained ;  and  the  said  Isabella  Bell  did  thereby  also 
direct,  limit,  and  appoint,  grant,  release,  and  convey,  unto  said 
Thomas  Jackson  Scales  and  Margaret  Scales,  their  heirs  and  as- 
signs, all  the  freehold  and  customary  hereditaments  and  premi- 
ses comprised  in  said  indenture  of  setdement,  subject  to  the  pro- 
viso for  redemption  thereinafter  contained. 

The  indenture  then  contained  a  power  of  sale  of  the  premises, 
and  a  declaration  of  trust  of  the  produce  of  the  sale,  in  case  of 
default  of  payment  of  the  sums  of  £1100  and  £500  in  the  same 
terms  mutatis  mutandis  as  were  used  in  the  preceding  inden- 
ture of  the  13th  February,  1833.  It  also  contained  a  proviso, 
that,  on  repayment  by  Isabella  Bell,  her  heirs,  executors,  or  ad- 
ministrators, of  the  said  two  sums  to  the  mortgagees  at  the  time 
and  in  manner  therein  mentioned,  the  mortgaged  premises  ^ould 
be  reconveyed  to  Isabella  Bell,  her  heirs  and  assigns,  by  the 
mortgages,  free  from  all  incumbrances  made  or  done  by  them 

or  either  of  them. 
[•411]       •By  an  indenture,  dated  the  18th  February,  1836,  re- 
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citing  the  settlement,  Isabella  Bell,  in  consideration  of  £600 
lent  to  her  by  Christopher  Stalker,  appointed  (in  pursuance 
of  the  power  contained  in  the  settlement)  all  the  property  com- 
prised in  the  settlement  to  Stalker,  his  heirs  and  assigns,  in 
trust  for  sale,  in  case  of  default,  &c.,  in  the  same  terms  as 
were  used  in  the  two  preceding  indentures,  with  a  proviso, 
in  case  of  repayment,  for  reconveyance  of  the  mortgaged  pre- 
mises to  the  mortgagor,  her  heirs  and  assigns,  free  from  all  in- 
cumbrances made,  done,  and  committed  by  the  mortgagee. 

Isabella  Bell,  by  her  will,  dated  the  9th  November,  1835,  af- 
ter reciting  the  indenture  of  settlement  of  6th  October,  1816,  did, 
by  virtue  of  the  power  thereby  given  to  her,  and  of  all  other 
powers  &c.,  devise  and  bequeatli,  direct,  limit,  and  appoint,  that 
all  the  hereditaments  and  premises  comprised  in  the  settlement 
should,  from  and  inunediately  after  her  decease,  be  and  remain 
and  enure  to  the  use  of  James  Wilson  and  John  Coward,  their 
executors,  administrators,  and  assigns'  for  the  term  of  one  thou- 
sand years,  upon  the  trusts  tbereinafter  mentioned ;  and  subject 
thereto  to  the  use  of  all  her  children  equally,  to  be  divided  among 
them  as  tenants  in  common,  their  respective  heirs  and  assigns, 
for  ever,  with  limitations  over,  in  case  of  the  deadi  of  any  of 
such  children  under  the  age  of  twenty-one  years  and  without  is- 
sue. The  trusts  of  the  term  were  declared  to  be  for  raising 
funds  to  pay  her  debts  and  funeral  and  testamentery  expenses 
and  the  maintenance  of  her  children.  And  the  testatnx  declar- 
ed, that,  except  so  far  as  the  several  uses,  trusts,  powers,  provi- 
soes, and  declarations  contained  in  the  said  indenture  of  settle- 
ment, or  any  of  them,  were  revoked,  altered,  or  determined  by 
her  will  or  appointment,  she  thereby  confirmed  and  ratified  the 
same. 

By  indentures  of  lease  and  appointment  and  release,  dated  re- 
spectively the  14th  and  16th  February,  1837,  and  made 
between  the  several  mortgagees,  Isabella  Bell  and  *Tho-  {M12] 
mas  Atkinson,  reciting  the  settlement  and  the  previous 
securities,  and  that  Atkinson  had  agreed  to  pay  off  the  several 
nuNtgages,  amounting  to  £2500,  and  to  advance  a  further  sum 
of  £1000,  it  was  witnessed,  that,  in  consideration  of  these  sums 
paid  by  Atkinson  to  the  mortgagees  and  Isabella  Bell  respective- 
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ly^  the  several  mortgages  conveyed,  and  Isabella  Bell  appointed 
and  confirmed,  all  the  freehold  and  copyhold  property  comprised 
in  the  settlement  to  Atkinson  and  his  heirs,  upon  trust,  in  the 
first  place,  for  securing  to  Atkinson,  his  heirs,  executors,  admin- 
istrators, and  assigns,  pajrment  from  the  said  Isabella  Bell,  her 
heirs,  executors,  administrators,'<^r  assigns,  of  the  sum  of  £3500 
and  interest,  at  the  time  and  in  manner  therein  mentioned,  and 
subject  thereto,  upon  tijist  for  Isabella  Bell,  her  heirs  and  assigns 
for  ever,  freed  and  discharged  of  and  from  all  and  eve^y  the  uses 
trusts,  Umitations,  powers,  and  provisoes,  expressed,  declared, 
and  contained  in  the  said  indenture  of  settlement. 

Isabella  Bell  afterwards  died,  without  republishing  her  will, 
leaving  several  children,  of  whom  the  defendant  James  Taylojr 
Bell  was  her  eldest  son  and  heir-at-law. 

By  the  decree  made  at  the  hearing  of  the  cause,  it  was  refer- 
red to  the  Master  to  inquire  and  state,  whether  Isabella  Bell  in 
any  manner,  and  how,  exercised  the  power  of  appointment  re- 
served to  her  under  the  settlement ;  and  if  she  did,  whether  she 
ever,  and  when  and  how,  revoked  such  appointment ;  and  if  so, 
whether  she  ever  subsequently,  and  how,  exercised  the  power. 

The  master,  by  his  report,  found  that  Isabella  Bell  did  by  the 
indentures  of  lease  and  release  of  the  18th  and  19th  February, 
1831,  and  the  indenture  of  the  13th  February,  1833,  exercise  the 
power  of  appointment ;  that  she  did  not  afterwards  in  any  man- 
ner revoke  such  appointment,  and  that  she  never  subsequently 
exercised  the  power. 

To  this  finding  of  the  Master  an  exception  was  taken  by 
[M13]  the  defendant  James  Taylor  Bell,  to  the  effect,  that  ''the 
Master  ought  to  have  found  that  Isabella  Bell  did,  by  the 
indentures  of  the  18th  and  19th  February,  1831,  and  the  13th 
February,  1833,  and  by  the  indentures  of  the  14th  February, 
1834,  and  the  18th  February,  1835,  an<J  by  her  will,  exercise  the 
said  power  of  appointment ;  and  that  she,  by  the  indenture .  of 
release  and  appointment,  bearing  date  the  15th  February,  1837, 
revoked  the  said  appointment  made  by  her  said  will,  and  that 
she  never  afterwards  exercised  the  power. 

The  cause  now  came  on  for  ai^ument,  on  the  exception,  and 
for  further  directions. 
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Mr.  Wigram  and  Mr.  Shapter,  for  the  exception. — The  Mas- 
ter says,  that  the  deeds  of  1831  and  1833  operated  as  an  exercise 
of  the  power  contained  in  the  settlement ;  that  Mrs.  Bell  did  not 
afterwards  exercise  it  by  will  or  otherwise  ;  that  the  will  was  a 
mere  devise  out  of  her  interest,  and  that  the  deed  of  1837  is  a 
mere  mortgage.  We,  on  the  other  hand,  submit  that  all  the  in^ 
struments  of  mortgage  up  to  that  of  1837  left  the  power  in  full 
force ;  that  the  deed  of  1837  revoked  the  will,  and  determined 
the  power ;  and,  consequently,  that  Isabella  Bell  became  seized 
in  fee  of  the  equity  of  redemption,  which,  upon  his  death,  de- 
scended on  James  Taylor  Bell,  as  her  heir-at-law. 

First,  in  order  to  alter  the  limitations  of  the  settlement,  and  to 
carry  the  estate  in  a  new  channel,  a  deliberate  intention  on  the 
part  of  the  mortgagor  to  that  effect  should  appear  on  the  fax;e  of 
the  securities.  No  such  intention  appears  in  any  of  the  mort- 
gage instruments  prior  to  that  of  1837.  They  were  evidently 
intended  merely  as  securities  for  money.  The  proviso  for  recon- 
veyance to  the  mortgagor,  "  her  heirs  or  assigns,"  is  not  strong 
enough  to  change  the  original  course  of  limitation.  In  Jackson 
V.  Innes,{a)  Lord  Redesdale  says,  "  In  a  mortgage  the 
mere  form  of  *reservation  of  the  equity  of  redemption  is  [*414] 
not  of  itself  sujEcient  to  alter  the  previous  title.  In  such 
a  case  (where  fraud  is  out  of  the  question)  it  is  supposed  to  arise 
from  inaccuracy  or  mistake,  which  is  to  be  explained  and  cor- 
rected by  the  state  of  the  title  before  the  mortgage.  This  is  con- 
formable to  the  principle  upon  which  other  cases  have  been  de- 
termined. If  a  lease  be  made  by  a  tenant  for  life  under  a  power 
created  by  a  settlement,  and  a  rent  is  reserved  to  the  lessor  and 
his  heirs,  (which  is  not  an  unusual  blunder,)  these  words  are  in- 
terpreted by  the  prior  title  and  applied  to  such  person  as  under 
the  settlement  may  be  entitled  to  the  estate  in  remainder,  and 
not  to  the  heir  of  the  lessor,  unless  he  happen  to  be  the  remain- 
derman. In  all  such  cases,  the  words  used  are  to  be  interpreted 
according  to  the  title  where  the  instrument  is  executed.  So, 
where  an  estate  belonging  to  the  wife  is  mortgaged,  and  the 
eqiiity  of  redemption  is  reserved  to  the  heirs  of  the  husband, 

(a)  1  Bli^,  104;  see  ^  115. 
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there  is  a  resulting  trust  for  the  wife  and  her  heirs."  These  ob- 
servations are  peculiarly  applicable  to  the  present  case,  and  are 
supported  by  the  great  mass  of  authorities :  Ruscombe  v.  Hare,{a) 
Cholmondeley  v.  Clinton,{h)  Jenkins  v.  Quinchant  {third  p<nnt,){c) 
Reeve  v.  Hicks,{d)  Tyler  v.  Lake,{e)  Sugden  Power8.{f)  The 
only  case  opposed  to  this  view  of  the  subject  is  Anson  v.  Lee,{g) 
but  that  has  not  been  generally  approved. 

Secondly,  the  will  is  revoked  by  the  deed  of  1837 :  Hodges  v. 
Greenj{h)  Tickner  v.  Tickner,{i)  Rawlins  v.  Burgis,{k)  Kenyan 
V.  Sutton^{l)  and  that  deed  expressly  frees  the  equity  of  redemp- 
tion from  the  powers  and  trusts  of  the  settlement. 

[•415]  *Mr.  Russell  and  Mr.  Wilcock,  for  two  of  the  younger 
children  of  Mrs.  Bell. — Jackson  v.  Innes  turns  upon  this, 
that  where  the  estate  is  that  of  the  wife,  and  she  enters  into  a  mort- 
gage transaction  merely  for  security,  she  is  not  to  be  considered 
as  having  parted  with  the  estate  miless  upon  the  deed  a  clear  in- 
tention is  shown  to  that  purpose.  In  that  case  the  character  and 
situation  of  the  parties  entering  into  the  security  was  regarded. 
Probably  in  JenkiJis  v.  Quinchant  the  estate  was  that  of  the 
wife.  In  the  present  case  the  character  in  which  the  party  dealt 
with  the  property  does  not  affect  the  question.  The  whole  case 
depends  on  the  frame  of  the  deeds.  In  the  first  indenture,  that 
of  1831,  a  clear  intention  is  manifested  to  keep  up  the  uses  of 
the  settlement.  But  the  deed  of  1833,  is  utterly  inconsistent 
with  it,  and  shows  an  intention  on  tlie  part  of  Mrs.  Bell  to  destroy 
the  power  of  appointment.  The  first  trust  of  that  deed  is  to  per- 
mit her  to  receive  and  take  the  rents  till  default  shall  be  made  in 
repayment  according  to  the  proviso  thereinafter  mentioned.  The 
proviso  is  for  payment  in  February,  1834.  The  fee,  therefore,  is 
expressly  vested  in  the  trustees  till  that  time.  If  Mrs.  Bell  had 
died  a  day  after  the  execution  of  this  deed,  would  not  the  trus- 
tees have  been  trustees  for  her  heirs  ?  On  the  other  hand,  in 
case  of  default  of  payment,  there  is  an  express  trust  for  sale  ;  so 

(a)  6  Dow,  1.  (6)  2  Mer.  179,  n.  (c)  5  Ves.  598 ;  AmU.  147. 

(d)  2  Sim.  &  S.  403.     (c)  4  Sim.  144 ;  2  Run.  &  M.  183. 

if)  VoI.],p.363 ;  Gthed.  C^)  4  Sim.  364.  (A)  4  Row.  28. 

(i)  3  Atk.  742.  (k)  2  Vw.  &  B.  382.  (I)  2  V«.  jnn.  601,  dtad 
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that  in  the  event  the  whole  settled  property  (for  the  deed  of  1833 
extends  to  the  whole)  is  absolutely  converted.  That  deed,  it 
may  be  remarked,  contains  no  words  of  conveyance,  but  is  an 
appointment  only. 

Supposing  the  deed  of  1833  to  operate  in  destruction  or  ex- 
haustion of  the  power,  the  will  must  be  considered  simply  as  a 
will  and  not  as  an  appointment.  As  to  the  deed  of  1837,  the 
general  object  of  it  was  to  consolidate  all  the  pre-existing  mort- 
gages. No  new  purpose  was  to  be  effected  by  it ;  and  therefore 
there  is  no  ground  for  considering  it  as  having  any  op- 
eration beyond  that  of  an  ordinary  'mortgage.  With  [*416] 
the  exception  of  a  few  additional  words,  which  the  Court 
will  reject  without  difficulty,  the  language  of  this  deed  is  like 
that  of  the  preceding  ones. 

Mr.  Anderdon,  Mr.  Kenyan  Parker,  Mr.  Stinton,  and  Mr.  May 
appeared  for  other  parties. 

Mr.  Wigram,  in  reply. — The  general  rule  is,  that  an  instru- 
ment purporting  on  the  face  of  it  to  be  a  mere  mortgage  is  not  to 
operate  beyond  that,  unless  a  clear  intention  to  that  effect  be  ex- 
pressed. Co.  Litt.  208  a.  {Ed.  Butl.)  note,  106,  third  point. 
The  case  of  Jackson  v.  Innes  is  only  an  illustration  of  that  rule ; 
it  represents  no  separate  class  of  cases.  The  relation  in  which 
the  wife  stands  to  the  husband  increases  the  probability  in  fa- 
vor of  the  general  rule,  but  makes  no  difference  in  the  princi- 
ple. [The  Vice-Chancellor  referred  to  Fitzgerald  y.  Fauconr 
berge.{a)]  There  the  circumstances  were  strongly  in  favor  of 
an  intention  to  change  the  destination  of  the  property.  Here, 
the  question  is,  whether  the  word  "  heirs''  is  to  have  that  efiect. 
The  burden  of  proof  is  on  those  who  assert  the  affirmative  of 
that  proposition.  Moreover,  the  intention  of  the  settlor  must  be 
collected  from  each  deed  separately.  In  order  to  construe  one 
deed  the  Court  cannot  look  at  what  was  done  in  relaticm  to 
another. 

JtUy  8th. — ^Thb  Vice-Chancellor. — Since  the  aigument  in 

(a)  Fitspb.  S07 ;  6  Bro.  P.  C.  395. 
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tbis  case,  I  have  reconsidered  the  report  and  those  documents  of 
which  I  have  been  furnished  with  copies. 

I  cannot  help  suspecting  that  if  Mrs.  Bell  could  now  be  asked 
whether,  by  executing  the  deeds  of  1833,  1834,  ia35,  and  1837, 
or  either  of  them,  she  meant  more,  or  thought  she  had 
[•417]  done  more,  than  merely  to  give  securities  or  "a  security 
for  money,  she  would  probably  answer  in  the  negative. 
But,  I  agree,  all  these  deeds  must,  upon  this  record,  be  interpre- 
ted as  if  she  had  read  and  understood  every  word  of  them,  hav* 
ing  regard,  however,  to  those  legal  and  equitable  niles  of  inter  • 
pretation  that  are  properly  to  be  applied  to  such  instruments. 

If  Mrs.  Bell's  execution  of  the  deeds  of  1833  and  1834,  or  one 
of  them  exhausted  the  power  which  is  now  under  consideration, 
the  Master's  report  must  stand,  or  at  least  her  will  must  prevail : 
it  being  agreed  on  all  hands  that  her  will  binds  the  property,  if, 
before  her  execution  of  it,  her  power  was  exhausted,  although 
the  will  appears  to  proceed  on  a  different  supposition.  I  use  the 
expression,  "  or  at  least  her  will  must  prevail,"  because  that  is 
substantially  the  proposition  against  which  the  exception  is  di- 
rected, and  because  that  part  of  the  report  to  which  .the  excep- 
tion in  term  applies,  does  not  mention  or  refer  to  the  indenture 
of  14th  February,  1834. 

I  think  that  the  question  of  the  total  exhaustion  of  the  power 
by  the  deeds  of  1833  and  1834,  or  by  one  of  them,  must  be 
treated  independently  of  the  deeds  of  1835  and  1837,  and  indepen- 
dently of  the  will.  It  must  be  decided,  I  conceive,  as  it  would 
have  been,  had  Mrs.  Bell  died  in  the  year  1834.  In  looking  at 
this  point  I  am  struck  with  the  marked  variation  in  language 
between  the  security  of  1831  on  one  hand,  and  the  deeds  of  1833 
and  1834,  in  the  latter  of  which  the  security  of  1831  is  men- 
tioned, on  the  other  hand.  What  I  should  have  thought  of  the 
case,  had  this  circumstance  not  existed,  1  need  not  say,  if  indeed 
I  certainly  know.  But  with  this  ingredient  in  it,  and  with  the 
recollection  of  the  case  of  Fitzgerald  v.  Lord  Fauconherge^  I 
should  not  be  justified  in  representing  myself  as  convinced,  that, 
in  legal  and  equitable  intendment,  there  is  not  exhibited  upon 
the  deeds  of  1833  and  1834,  or  one  of  them,  a  purpose, 
[*418]    on  Mrs.  Bell's  part,  beyond  that  of  merely  'securing 
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money.  Had  the  Master  reported  himself  as  finding  such  a 
purpose  shown  upon  those  deeds  or  one  of  them,  I  should 
not  have  felt  myself  enabled  to  overrule  his  opinion, — ^that 
opinion  putting  an  interpretation  on  the  instruments  in  accor- 
dance with  the  usual  and  ordinary  sense  and  meaning  of  the 
language  which  they  contain.  Were  I  to  send  the  matter  back 
to  the  Master,  I  cannot  doubt  that  he  would  so  report ;  and  on 
the  whole,  though  the  question  is  not  by  any  means  free  from 
difficulty,  I  think  that  the  safer  and  better  course,  under  the  cir- 
cumstances of  the  present  case,  is  to  abide  by  the  actual  language 
of  the  instruments ;  and  to  declare  upon  the  exception,  and  upon 
the  further  directions,  that  by  the  deeds  of  1833  and  1834,  or 
one  of  them,  the  power  was  fully  executed  and  exhausted,  and 
that  the  power  consequently  was  not  and  could  not  be,  after  the 
year  1834,  in  any  manner  exercised. 

The  exception  will  be,  in  form,  neither  overruled  nor  allowed. 
Liet  the  deposit  be  retumed,  and  the  costs  of  all  parties  of  the 
exception  be  costs  in  the  cause. 


*RiCKARDS  V.  Richards.  [*419] 

1843 :  July  8th. 

Testator  beqiioftthed  to  his  wife  the  interest  and  dividends  of  snch  stock  as  should  be 
standing  in  his  name  at  his  decease,  during  her  life ;  and  he  directed  that  at  her 
decease  one  moiety  of  snch  stock  "  subject  to  and  after  deducting  such  premium  or 
sum  of  money  as  should  be  necessary  for  the  renewal  of  the  Crown  lease  of  the 
leasehold  messuages  which  he  purchased  of  Sir  H.  T.,  in  case  he  should  not  have 
renewed  such  lease  in  his  lifetime/'  should  go  to  his  five  children.  In  a  subsequent 
part  of  the  will,  he  gave  to  his  son  G.  all  his  leasehold  houses  which  he  purchased 
of  Sir  H.  T.,  to  hold  to  his  said  son  and  his  executors,  &c.,  for  the  then  existing 
term  or  terms  therein,  and  <*  all  benefit  of  renewal  aforesaid,"  for  his  and  their  own 

^  use  and  benefit  At  the  time  of  the  widow's  death  the  lease  was  subsisting  un- 
ranewed:— He2J,  that  there  vnis  a  gift  to  the  son  out  of  the  Consols  of  a  sum  of 
money  sufficient  to  e&ct  the  renewal  of  the  lease,  and  that  by  the  "  renewal"  of 
the  lease  was  intended  a  grant  at  the  widow's  death  of  a  reversionary  leaso,  to  com- 
mence at  the  expiration  of  the  former  lease,  for  the  same  term,  at  the  same  rent, 
and  under  the  same  covenants  as  were  mentioned  and  comprised  ii^  the  former 
leasei  or  as  near  thereto  as  the  law  by  which  Crown  leases  are  regulated  would 
alk>w. 
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One  who  had  parchased  a  Crown  lease  which  had  been  granted  npon  payment  of  a 
certain  fine,  and  subject  to  a  certain  rent,  and  to  the  expenditure  of  a  certain  sum 
for  repairs  during  the  term,  bequeathed  the  leaso  to  his  son,  with  a  direction  that 
at  the  death  of  his  wife  the  lease  should  be  renewed  for  the  benefit  of  the  son,  and 
the  money  necessary  for  the  renewal  paid  out  of  a  certain  sum  of  stock.  By  act 
of  Parliament  the  officers  of  the  Crown  are  bound  to  renew  Crown  leases  upon  cer- 
tain terms,  depending  on  the  value  of  the  property ;  and  upon  the  death  of  the 
widow  they  declined  to  renew  the  lease  for  the  son,  except  upon  payment  of  con- 
siderably higher  sums  for  fine,  rent  and  repairs  i-^Held,  that  the  son  was  entitled 
to  receive  out  of  the  stock,  as  at  the  death  of  the  wife,  such  sum  by  way  of  fine 
as  should  be  necessary  for  the  renewal  of  the  lease,  and  that  in  calculating  that 
sum,  bat  not  otherwise,  the  amount  required  for  repairs  might  be  considered. 

By  the  statute  34  Geo.  3,  c.  75,  the  King  was  empowered  to 
grant  leases  of  tenements  belonging  to  the  Crown,  which  should 
consist  principally  of  buildings,  to  any  person  or  perons  for  any 
term  or  estate,  so  as  such  term  or  estate  should  not  exceed  ninety- 
nine  years,  or  three  lives,  from  the  date  of  the  lease,  or,  if  made 
to  take  efiect  in  reversion,  should  not  exceed,  together  with  the 
lease  in  possession,  the  same  period,  to  be  computed  from  the  date 
of  such  lease,  and  so  as  the  rent  to  be  reserved  should  not  be  less 
than  two^thirds  of  such  annual  sum  as  should  be  deemed  by  the 
Lord  High  Treasurer,  or  the  Commissioners  of  the  Treasury,  for 
the  time  being,  a  reasonable  rent,  and  so  as  there  were  reserved 
a  fine  to  the  amount  of  the  remaining  part  of  such  annual  sum 
as  aforesaid. 

By  the  stat.  10  Geo.  4,  c.  50,  by  which  the  land  revenues  of 
the  Crown  were  placed  under  the  management  of  the  Commis- 
sioners of  the  Woods  and  Forests,  the  preceding  act  was  repeal- 
ed, but  its  provisions  were,  in  substance  though  not  in  form,  re- 
enacted. 

By  letters  patent  under  the  seal  of  the  Court  of  Ex- 
[•420]  chequer.  Mated  the  31st  January,  1814,  King  George  the 
Third,  in  consideration  of  a  certain  fine,  demised  to  Sir 
Henry  Tichborne,  his  executors,  administrators  and  assigns,  cer- 
tain messuages  in  Piccadilly  and  the  neighborhood  for  the  term 
of  thirty  years  from  the  5th  April,  1815,  at  a  3rearly  rent  of  244/. 
3^.  The  lease  contained  a  covenant  on  the  part  of  the  lessee, 
within  one  year  after  the  commencement  of  the  term  thereby 
granted,  to  repair  several  of  the  messuages,  under  the  inspecti<xi 
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and  to  the  satisfaction  of  the  CoramissioneFS  of  the  Woods  and 
Forests,  and  to  expend  upon  them  respectively  various  sums  of 
money,  amounting  in  the  whole  to  about  £1,600. 

By  an  indenture  of  assignment  dated  the  2nd  April,  1823,  the 
demised  premises  were  assigned  by  the  executor  of  Sir  Henry 
Tichbome  to  George  Rickards,  Esq. 

The  will  of  George  Rickards,  dated  the  22nd  December,  1823, 
was  partly  as  follows: — "I  give  and  bequeath  unto  my  wife, 
Eleanor  Rickards,  the  whole  interest  and  dividends  of  such  stock 
as  shall  be  standing  in  my  name  at  the  time  of  my  decease  in 
Consolidated  £3  per  Cent.  Bank  Annuities  during  her  life,  or  so 
long  as  she  shall  continue  my  widow ;  and  I  direct  that  at  her 
decease,  or  on  her  second  marriage,  one  moiety  of  such  beforer 
mentioned  stock,  svhject  to  and  after  deducting  such  premium 
or  sum  of  m^oney  as  shall  be  necessary  for  the  renewal  of  the 
Crown  lease  of  the  leasehold  messuages  in  and  about  PicccuHUy^ 
which  I  purchased  of  Sir  Henry  Tichiorne,  in  case  I  shall  not 
have  renewed  such  lease  in  my  lifetime,  shall  go  to  and  be  paid 
to  our  five  children,  in  such  shares  and  proportions,  and  in  such 
manner  and  at  such  times  as  she,  my  said  wife,  shall  by  any 
deed  under  her  hand  and  seal,  executed  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  or  by  her  last  will 
and  testament  in  writing,  or  any  writings  or  writing  purporting 
to  be  or  in  the  nature  of  her  last  will  and  testament,  duly  exe- 
cuted by  her  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  Mirect,  limit  or  appoint ;  and  in  [*42l] 
default  of  any  such  direction,  limitation  or  appointment, 
then  that  the  said  moiety  of  the  said  stock  or  such  part  thereof, 
whereof  no  such  direction,  limitation  or  appointment  shall  be 
made  as  aforesaid  shall  go  and  be  paid  to  and  amongst  such  of 
my  said  children  as  shall  be  then  liviilg  (and  to  whom  no  part 
of  the  said  stock  shall  be  given,  limited  or  appointed  as  aforesaid) 
equally  share  and  share  alike,  with  benefit  of  survivorship,  in 
manner  hereinafter  mentioned.  And  as  to  the  other  moiety  of 
my  said  stock  in  ConsoUdated  £3  per  Cent.  Annuities,  whereof 
I  have  given  the  interest  or  dividends  imto  my  said  wife  during 
her  natural  life,  and  so  long  as  she  continues  my  widow  as  afore- 
said I  give  and  bequeath  the  same,  after  the  death  or  upon  the 
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second  marriage  of  my  said  wife,  unto  my  said  five  children 
(subject  as  aforesaid)  equally  share  and  share  alike,  with  bene- 
fit of  survivorship,  in  manner  hereinafter  also  mentioned." 

The  testator  then,  after  bequeathing  certain  pecuniary  lega- 
cies to  his  daughters,  proceeded  in  these  terms : — "  And  I  further 
give  and  bequeath  to  my  said  son,  George  Holing  Rickards,  all 
my  leasehold  houses  in  the  parish  of  St  James,  Westminister, 
aforesaid,  which  I  purchased  of  Sir  Henry  Tichbome,  Bart.,  or 
his  representatives,  or  of  which  I  shall  at  the  time  of  my  decease 
have  obtained  a  renewed  lease  or  renewed  leases  from  the  Crown, 
to  hold  the  said  leasehold  houses  and  premises  last  mentioned 
imto  my  said  son  George,  his  executors,  administrators  and  as- 
signs, for  the  then  existing  term  or  terms  therein,  and  cdl  beneJU 
of  renewal^  as  aforesaid^  for  his  and  their  own  use  and  benefit." 

The  testator  died  on  the  19th  November,  1831,  without  having 
obtained  from  the  Crown  any  renewed  lease.  At  the  time  of 
^his  death  he  was  possessed  of  the  sum  of  £64,000,  £3  per  Cent. 
Consols,  standing  in  his  name.  His  widow  died  in  November, 
1839,  without  having  married  again,  and  without  having 
[•422]  exercised  the  power  of  appointment  *given  to  her  by  the 
will  as  to  one  moiety  of  the  stock,  leaving  the  five  child- 
ren named  or  referred  to  in  the  will  surviving  her. 

Soon  after  the  death  of  the  widow,  the  plaintiff,  Geoige  Hold- 
ing Rickards,  applied  to  the  Commissioners  of  the  Woods  and 
Forests  for  a  statement  of  the  terms  on  which  they  would  grant 
a  renewal  of  the  lease.  The  answer  returned  was,  that  the 
Commissioners  were  wiUing  to  grant  a  new  Crown  lease  for  a 
reversionary  term  of  thirty-nine  yesurs  and  a  half,  to  commence 
from  the  5th  April,  1845  (when  the  subsisting  lease  would  expire,) 
for  a  fine  of  £4980,  to  be  forthwith  paid  to  the  Crown,  and  a 
clear  yearly  rent  of  7251.  16*.,  payable  half-yearly :  the  lessee, 
within  one  year  from  the  6th  April,  1845,  to  put  the  premises  in 
a  good,  proper  and  substantial  state  of  repair,  and  to  expend  in 
such  repairs  the  sum  of  £1570  at  the  least.  Some  expessions 
were  used  by  the  Conunissionners,  from  which  it  would  appear 
that  their  reason  for  extending  the  term  was,  that  it  might  cor- 
respond with  the  term  for  which  certain  other  leasehold  property 
was  held  by  Mr  Rickards  of  the  Crown. 
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Upon  the  receipt  of  this  answer,  the  plaintiff,  being  advised 
that  he  was  entitled  under  the  will  to  a  lease  for  the  renewed 
term  at  the  rent  reserved  by  the  letters  patent  of  January,  1821, 
caused  a  case  to  be  laid  before  an  actuary  for  his  opinion  as  to 
the  value  of  the  annual  sum  of  481/.  13^.  (being  the  difference 
between  244/.  3^.  the  rent  reserved  by  the  letters  patent,  and  725/. 
16s,,  the  rent  proposed  imder  the  new  lease)  for  the  i*eversionary 
term  of  thirty-nine  years  and  a  half.  The  value  was  stated  by 
the  actuary  to  be  £8230. 

The  plaintiff  claimed  by  his  bill  to  be  paid  out  of  the  £54,000 
stock  the  several  sums  of  £4980,  £8230,  and  £1570. 

The  other  children  of  the  testator,  by  their  answers,  conten- 
ded as  follows: — ^First,  that,  by  the  will,  the  plaintiff 
•was  only  entitled  to  a  present  term  of  30  years  operating  ['423] 
as  a  surrender  of  the  existing  term,  and  not  to  a  rever- 
sionary term  for  39J  years ;  consequently,  that  it  was  question- 
able whether  he  was  entitled  to  claim  the  whole  premium  of 
£4980.  Secondly,  that  he  was  not  entitled  to  renew  at  the  orig- 
inal rent ;  and  therefore,  and  considering  also  that  he  was  not 
entitled  to  a  reversionary  term,  the  calculation  of  the  actuary 
was  founded  on  wrong  data,  and  the  claim  for  £8230  could  not 
be  supported.  Thirdly,  that  the  sum  of  £1570,  being  in  respect 
of  repairs,  was  a  burden  properly  falling  on  the  tenant,  and  could 
not  be  claimed  by  the  plaintiff  as  in  the  nature  of  an  additional 
fine  on  renewal.  A  further  point,  it  will  be  seen,  was  raised  for 
the  defendants  in  argument. 

It  was  admitted  at  the  bar,  that  the  state  of  the  law  as  to  the 
power  to  grant  Crown  leases  must  be  taken  to  be  the  same 
when  the  lease  was  granted  to  Sir  Henry  Tichbome  as  at  pre- 
sent 

Mr.  Teed  and  Mr.  Schomberg,  for  the  plaintiff. — ^It  is  not,  we 
believe,  denied  that,  upon  the  true  construction  of  the  testator's 
will,  the  plaintiff  is,  upon  some  terms,  entitled  to  have  a  renewal 
procured  for  him,  and  paid  for  out  of  the  testator's  estate.  The 
questions,  therefore,  will  be  three :  first,  from  what  period  the 
lease  is  to  be  granted ;  secondly,  for  what  period ;  thirdly,  what 
amount  of  compensation  the  plaintiff  is  entitled  to. 

VoT.  11.  :,D 
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First,  admitting  that  the  lease  is  to  be  obtained  on  the  decease 
of  the  widow,  or  her  second  marriage,  it  nevertheless  is  to  be  re- 
versionary. The  testator,  using  the  expression  "  benefit  of  re- 
newal," must  clearly  have  intended  something  more  than  the 
substitution  of  a  new  lease  for  the  lease  subsisting  at  the  death 
or  marriage  of  the  widow.  Secondly,  the  period  for  which  the 
reversionary  lease  is  to  be  granted  is,  that  which  the  Commis- 
sioners of  Woods  and  Forests  may  choose.  In  this  and 
[•424]  every  other  respect,  *the  testator  meant  to  put  the  plain- 
tiff in  the  same  position  as  he  himself  stood.  At  all 
events  the  plaintiff  is  entitled  to  a  reversionary  lease  for  the  same 
term  as  before,  namely,  thirty  years.  Thirdly,  the  stock  in  ques- 
tion is  charged  with  such  '^  premium  or  sum  of  money  as  shall 
be  necessary"  for  the  renewal.  Whether  the  payment  for  the  re- 
newal is  in  the  shape  of  fine  or  rent,  or  repairs,  is  immaterial. 
Whatever  sum  is  necessary  for  the  purchase  of  the  prolonged  en- 
joyment of  the  leasehold  premises,  is  directed  to  be  paid  out  of 
the  stock.  Even  in  cases  where  no  particular  amount  of  fine  is 
settled  by  law,  and  the  tenant  for  life  neglects  to  renew,  a  rea- 
sonable allowance  for  renewal  is  made  to  the  remainderman  out 
of  the  assets  of  the  tenant  for  life :  Colegrave  v.  ilfan6y,(a)  Ben- 
nett V.  Colley.{b)  Here  the  amount  o[  fine  is  fixed  by  statute.(c) 
And  that  amount,  whatever  it  may  be,  is  charged  by  the  testa- 
tor upon  this  stock. 

The  Vice-Chancellor  said  that,  in  his  opinion,  the  utmost 
the  plaintiff  could  claim  was  the  value,  as  at  the  death  of  the 
widow,  commensurate  in  duration  and  terms  with  the  lease 
which  the  testator  held.  Whether  such  new  lease  was  to  com- 
mence at  the  death  of  the  widow,  or  at  the  determination  of  the 
subsisting  lease,  might  be  a  question.  The  plaintiff  might  be 
entitled  to  less  than  tliis  or  nothing,  but  not  to  more. 

Mr.  Rtissell  and  Mr.  Rogers^  for  two  of  the  children  who  were 
executors. — The  bequest  claimed  by  the  plaintiff  is  void  for  un- 
certainty, not  being  a  substantive  gift,  but  parenthetical  only. 
If  a  may  says — "  out  of  the  £100  which  I  bequeathed 
[•425]    A.,  I  give  B.  £50"— this  is  a  good  ♦bequest  of  the  £50 

(a)  2  Run.  238.        (6)  5  Sim.   8 ;  3  Myl.  &  K.  225.        (c)  See  ante,  p.  419. 
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to  B.,  but  A.  takes  nothing  :  Oadolph.  Orph.  Leg.  282 ;  Bac. 
Abr.  Legacies  (B.)  1 ;  Frederick  v.  Hall,{a)  Daskwood  v.  Pey- 
ion,{b)  \TheVice'ChanceUor. — A  similar  argument  was  used  in 
Sandford  v.  Raikes,{c)  But  in  this  case  we  also  submit  that, 
from  the  uncertainty  of  the  subject,  there  are  not  sufficient  words 
to  give  the  plaintiff  an  interest  in  the  stock,  or  to  raise  a  trust  in 
the  stock  for  him :  Chapman  v.  Braum,{d)  At tamey- General  v. 
Hinxman,{e)  BtUl  v.  Kingston,{f)  It  is  not  certain  on  the  face 
of  the  will,  nor  can  it  be  made  certain,  except  by  the  caprice  of 
third  persons,  what  is  the  proper  amount  of  money  required  for 
the  renewal. 

Supposing,  however,  the  Court  to  be  of  opinion  that  the  plain- 
tiff is  entitled  to  something,  there  is  no  ground  for  holding  him 
entitled  to  more  than  the  value  of  a  new  lease  conunensurate  in 
every  respect  with  the  former :  Price  v.  Asshetan.{g) 

Mr.  Wigram  and  Malins^  for  the  other  children,  cited  upon 
the  construction  of  the  will,  Jones  d.  Henry  v.  Hancock(h)  and 
Richardson  v.  Watson.{i) 

Mr.  Teedj  in  reply. 

The  Vice-Ohancellob. — ^The  first  question  is,  whether  there 
is  any  gift  of  any  subject  certain  or  uncertain.  The  next  is,  if 
there  be  a  gift,  whether  it  is  a  gift  of  something  certain  or  ascer- 
tainable. Now,  the  testator  having  a  leasehold  estate  held  un- 
der the  Crown,  of  the  renewal  of  which  there  might  be  a 
reasonable  expectation  upon  some  terms  and  within  some 
limits,  disposes  of  whatever  £3  per  Cent.  ^Consols  he  [*426] 
might  have  at  his  death,  in  favor  of  the  widow  during 
her  widowhood,  and  at  her  decease  or  second  marriage  one  moi- 
ety of  his  stock  to  his  five  children ;  but  <'  subject  to  and  after 
deducting  such  premium  or  sum  of  money  as  shall  be  necessary 
for  the  renewal  of  the  Crown  lease  of  the  leasehold  messuages 
in  and  about  Piccadilly  I  purchased  of  Sir  H.  Tichbome,  in  case 
I  shall  not  have  renewed  such  lease  in  my  lifetime."    If  he  does . 

(a)  1  Ves.  jon.  396.        (i)  18  Vos.  27.         (c)  1  Mer.  646.        (d)  6  Vm.  404. 
(e)  2  J.  «fc  W.  270.  (/)  Mer.  314.        (g)  I  Y.  &,  C.  8?.    (A)  4  Dow.  145. 

(I)  4  B.Sl  Ad.  787. 
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not  mean  a  gift  by  this,  what  does  he  mean  ?  You  can  hardly 
impute  to  the  testator  an  intention  so  absurd  as  that  he  would 
have  gone  out  of  his  way  to  have  made  this  narrative,  or  what- 
ever it  may  be  called,  for  no  purpose,  for  no  assignable  reason, 
and  with  no  object  in  view.  Sir  William  Ghrant,  in  a  case  spe- 
cifically unlike,  but  which  contains  some  expressions  not  inap- 
plicable to  the  present,  I  mean  the  case  upon  Sir  John  Chiches- 
ter's will,  said,  '^  When  he,  who  has  a  right  to  order  that  any 
particular  thing  shall  be  done,  says  in  a  testamentary  disposition, 
that  it  is  to  be  done,  I  know  not  upon  what  principle  it  is,  that 
he  is  to  be  understood  as  speaking  not  imperatively,  but  narra- 
tively— not  as  giving  a  direction,  but  as  stating  a  position ;"  and 
again,  "  Sir  John  Chichester,  was  ahke  master  of  all  his  funds, 
and  might  apply  them  all  as  he  thought  fit.  Any  intention  he 
might  at  one  moment  have  had  as  to  the  means  of  providing  for 
the  price  of  the  house,  might  have  been  abandoned  the  next. 
But  when  he  was  to  devise  a  house  not  yet  paid  for,  he  might 
have  been  imposing  a  burtheu  instead  of  conferring  a  benefit," 
(as  the  testator  might  here,  if  he  had  given  a  lease  subject  to  on* 
erous  covenants,  those  covenants  possibly  not  performed,  the  li- 
abilities of  which  might  have  been  thrown  upon  the  legatee  of 
the  houses) — <*  if  he  had  not  given  an  express  direction  for  the 
payment  of  the  price.  Such  direction  he  therefore  gives,  by  de- 
claring that  it  is  to  be  paid  for  out  of  the  timber.  He  could  not 
possibly  suppose  that  the  devisee  had  an  antecedent 
[*427]  right  to  have  it  so  paid  for,  and  therefore  it  is  'impossi- 
ble to  liken  this  to  the  cases,  where  a  reference  to  a  right 
supposed  to  exist  already  in  another,  has  been  held  not  to  ope- 
rate as  a  devise."  I  must  impute  to  the  testator  some  object  in 
having  used  these  expressions ;  and  reading  the  will  with  a 
view  of  imputing  to  him  some  object,  I  find  that,  out  of  the  gift 
which  he  makes  to  his  children,  he  directs  the  deduction  of  so 
much  as  shall  be  necess<iry  for  the  renewal,  or,  in  other  words, 
he  directs  that  out  of  it  the  lease  shall  be  renewed  with  so  much 
money  as  shall  be  necessary.  If  there  could  be  any  doubt  on 
the  language  as  it  stands  there,  die  expression,  "  And  all  benefit 
of  renewal  as  aforesaid,"  which  I  am  unable  to  read  except  with 
refemnce  to  the  preceding  direction,  would  remove  that  doubt. 


CASES  IN  CHANCERY.  487 

1843.— Rickards  ▼.  Rickaidi. 

That  there  is  heie,  therefore,  a  gift  to  the  son  out  of  the  £3 
per  Cent  Consols  of  a  sufficient  sum  of  money  to  make  the  re- 
newal, 1  have  not  the  least  doubt.  There  may,  however,  be  a 
plain  intention  to  give,  and  yet  the  subject  of  gift  may  be  so 
uncertain,  that  the  Court  cannot  act  upon  it ;  and  it  is  said,  that 
here  there  is  that  degree  of  uncertainty.  That  turns  upon  the 
meaning  of  the  word  ^'  renewal."  It  is  not  every  new  lease  that 
is  a  renewal  of  a  lease.  The  word  <'  renewal"  is  a  relative  term 
which  of  necessity  requires  to  be  construed  by  reference  to  some- 
thing else.  We  here,  therefore,  gain  this  point,  that  he  uses  a 
word  which  must  be  construed  with  reference  to  something 
^Ise.  By  reference  to  what  ?  To  the  lease  that  he  has  at  the 
moment :  it  can  be  construed  with  reference  to  nothing  else 
But  it  is  said,  that  the  word  "  renewal,"  though  referring  to  the 
same  property,  as  included  in  that  lease,  may  not  mean  the  same 
or  a  similar  species  of  lease.  That,  I  apprehend,  is  an  accurate 
interpretation  of  the  word.  I  take  it  that  the  term  '^  renewal" 
means  a  renovation, — ^a  restoration  of  something  to  a  former  or 
original  state — a  repetition — ^a  beginning  again :  it  may 
mean  each  or  either  of  these  things,  so  far  as  there  *is  [*428] 
any  difierence  between  them :  it  must,  however,  be  a  re- 
newal, a  renovation,  or  repetition,  or  restoration  of  the  same  sub- 
ject, as  far  as  it  is  possible  to  restore  that  subject  A  renewal  of 
a  lease,  where  the  context  does  not  require  any  different  inter- 
pretation to  be  given  to  it,  must  therefore  mean  the  obtaining  a 
lease  as  near  as  possible  in  every  practicable  circumstance  to  the 
existing  lease — as  if  the  subject,  worn  or  wearing  out,  was  to 
begin  again. 

What  the  testator  here  means,  therefore,  according  to  the  cor- 
rect interpretation  of  the  word,  a  departure  from  which  is  not 
required  by  the  context,  is  in  my  opinion  a  new  lease,  exacdy  upon 
the  same  terms  as  the  other,  that  is  to  say,  a  lease  for  thirty 
years  more,  under  the  same  rent  and  covenants,  so  far  as  the 
circumstances  will  permit  He  directs  this,  however,  (for  it  seems 
agreed  on  all  hands  that  such  is  the  meaning  of  the  term,  and  I 
concur  in  that  construction,) — ^he  directs  this  to  be  done  at 
the  death  or  second  meurriage  of  his  wife ;  and  the  question  then 
arises,  whether  that  Avhich  is  to  be  done  is  a  renewal  by  way  of 
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sunender,  that  is,  a  renewal  by  begiiming  the  subject  again  be- 
fore it  is  terminated,  or  waiting  for  its  termination.  The  word 
may  be,  and  probably  is,  open  to  either  constructioa ;  but  it  seems 
to  me  that  the  more  correct  construction  is  that  which  makes  the 
renewal  commence,  not  by  way  of  interruption  of  the  currency 
or  existence  of  the  subject  while  it  endures,  but  eo  instanti  that 
the  subject  determines.  Jt  is  not,  however,  necessary  in  this  case 
to  rely  upon  the  strict  construction  of  the  expression,  for  the 
very  lease  of  which  the  testator  is  speaking,  or  of  the  property 
included  in  which  he  is  speaking,  seems  to  me  to  give  the  rule ; 
because  that,  though  granted  during  the  existence  of  the  previ- 
ous lease,  was  made  to  wait  for  its  commencement  until  the  ex- 
piration of  that  lease.  On  these  grounds,  I  think  the  renewal  that 
the  testator  here  means,  is  a  repetition  of  the  subject,  as  far  as  cir- 
cumstances will  allow,  commencing  from  its  termination. 
[*428]  *The  next  question  is,  as  to  the  circumstances,  if  any 
by  which  the  new  or  renewed  lease  is  to  vary  from  the 
former.  It  must  agree  in  all  possible  circumstances  with  the  for- 
mer ;  but  there  is  one  particular  in  which  it  may  not  be  possible 
for  that  agreement  to  take  place,  because  the  law  has  prescribed 
a  particular  amount  of  rent ;  and  therefore  if  the  rent  were  the 
same,  the  renewal  might  be  void.  The  identity,  therefore  or 
similarity  between  the  two  subjects  must  be  corrected  by  the 
state  of  the  law,  by  the  state  of  things  according  to  which  alone 
the  testator  could  have  obtained  the  renewal,  by  making  it  as 
near  the  original  subject  as  the  rules  of  law  will  allow.  The 
language  of  the  will  seems  to  be  in  substance  this, — ^the  value 
of  a  grant  at  the  widow's  death  of  a  new  reversionary  lease  of 
the  tenements  comprised  in  the  lease  of  1814,  for  the  term  of 
thirty  years  from  the  expiration  of  that  lease,  at  and  under  the 
same  or  the  like  rent  and  covenants  as  the  rent  and  covenants 
reserved  and  contained  in  the  lease  of  1814,  or  as  near  thereto 
as  the  law  will  allow. 

Then  the  question  will  be,  how  is  this  benefit  to  be  obtained  1 
It  appears  that  the  Grown  will  not,  m  fact,  grant  such  a  lease  as 
to  be  strictly  a  renewal.  But  it  is  not,  therefore,  that  on  the  one 
hand  the  legatee  is  to  lose  the  value  of  the  gift :  nor,  on  the  other, 
that  the  parties  entitled  to  the  stock  are  to  pay  anything  that 
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they  ought  not  to  pay.  It  must  be  referred  to  the  Master,  in  the 
language  of  the  will,  to  inquire  what  premium  or  smn  of  money 
was  necessary  for  the  renewal  of  the  Crown  lease  at  that  time, 
upon  the  principle  that  I  have  stated.  In  order,  however,  not  to 
leave  the  Master  in  a  state  of  uncertainty  as  to  the  opinion  of 
the  Court  with  respect  to  one  part  of  the  case  which  has  been 
agitated  before  me,  I  have  no  hesitation  in  saying,  that  the  Mas- 
ter is  not  to  throw  upon  those  who  are  entitled  to  the  stock  the 
burthen  of  performing  the  covenants  for  repairs,  or  any 
analogous  covenant.  It  must  be  taken  into  *considera-  [•430] 
tion  with  others  in  assessing  the  amount  of  the  fine,  but 
it  is  not  in  any  other  way  to  be  thrown  upon  those  who  are  en- 
titled to  the  stock. 

Declare  that  the  £3  por  cent  Consols,  which  belonged  to  the  testator  at  the  time 
of  his  death,  are  subject  to  the  payment  to  the  plaintiff  of  such  premium  or  sum  of 
money  as  at  the  decease  of  the  testator's  widow  was  necessary  for  the  renewal  of 
the  lease  of  the  3l8t  January,  1814,  being  the  Crown  lease  in  the  will  mentioned. 
Refer  it  to  the  Master  to  ascertain  the  amount  of  such  premium  or  sums.  By  the 
word  "  renewal,"  the  Master  is  to  consider  as  intended,  the  grant  at  the  widow's 
death  of  a  now  reversionary  lease  of  the  tenements  comprised  in  the  lease  of  1 814, 
for  the  term  of  thirty  yeara  from  the  expiration  of  that  lease,  at  and  under  the  same 
or  the  like  rent  and  covenants  as  the  rent  and  covenants  reserved  and  contained  fai 
the  lease  of  1814|  so  far  •■  the  law  would  allow,  or  as  near  thereto  as  the  law  would 
allow. 


Davis  v.  Cripps. 

1843:  June  lOth  and  14th. 

The  two  ezecutom  of  a  testator,  having  employed  an  agent  to  act  for  them  in  the 
administration  of  their  testator's  estate,  borrowed  money  of  him  on  their  private  ac- 
count, for  which  they  gave  him  their  separate  promissory  notes.  The  agrent  en- 
dorsed these  notes  over  to  certain  creditors  of  his  own.  Upon  a  bill  filed  by  the 
executors  against  the  indoiaeea  and  the  agent,  praying  for  an  injunction  to  rettnm 
two  separate  actions  brought  by  the  indorsees  against  the  plaintiff^  respectively  on 
their  separate  notes : — Held,  on  demurrer,  that  the  bill  was  not  multifarious,  the 
object  of  it  being  also  to  obtain  an  account  of  all  monies  received  by  the  agent  in 
respect  of  the  testator's  estate,  and  to  establish  an  agreement  (of  which  it  was  al- 
leged that  the  indorMes  had  notice)  whereby  the  monies  due  on  the  notes  wars  to 
be  set  off  against  the  moDies  so  received  by  the  agent 
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The  bill  stated  that  Thomas  Lediard  was  for  many  years  the 
attorney  and  solicitor  of  William  Davis,  the  testator  in  the  plead- 
ings named ;  that  the  testator  had  at  different  times,  advanced  and 
lent  to  Lediard  various  sums  of  money,  for  which  he  took  Ledi- 
ard's  promissory  notes  ;  and*  that  at  the  time  of  his  death,  the 
testator  held  four  promissory  notes  of  Lediard,  the  dates  and  par- 
ticulars of  which  were  set  forth  in  the  bill.  That  previous  to 
fhe  testator's  death,  there  had  been  various  dealings  and  transac- 
tions between  lediard,  and  the  plaintiffs  William  and  Jasper 
Davis,  in  the  course  of  which  Lediard  had  lent  to  the 
[•431]  plaintiffs  various  sums  of  money,  and  that,  on  the  "foot- 
ing  of  such  dealings  and  transactions,  the  plaintiffs  had 
become  considerably  indebted  to  Lediard  at  the  death  of  the 
testator.  That  the  testator  made  his  will,  by  which  after  giving 
certain  legacies,  he  bequeathed  the  residue  of  his  estate  and  ef- 
fects to  the  plaintiffs  absolutely  for  their  own  use  and  benefit, 
and  appointed  them  his  executors.  That  the  testator  died  on 
the  5th  December,  1840,  and  that  his  will  was  proved  by  the 
plaintiffs.  That  after  his  decease,  the  plaintiffs  employed  Ledi- 
ard as  their  attorney,  and  also  as  their  agent  to  administer  and 
wind  up  the  affairs  of  the  testator.  That,  as  such  agent,  Ledi- 
ard received  large  sums  belonging  to  the  testator's  estate,  and 
paid  the  testator's  funeral  and  testamentary  debts  and  some  of' 
the  legacies ;  but  that  he  never  came  to  any  account  with  the 
plaintiffs  as  such  agent.  That  from  the  death  of  the  testator  to 
the  18th  February,  1842,  the  plaintiffs  individually  continued 
their  private  dealings  with  Lediard ;  and  that  Lediard,  during 
that  time,  lent  them  various  sums.  That  on  the  18th  Febniary, 
1842,  the  accounts  between  the  plaintiffs  and  Lediard,  both  in 
respect  of  the  plaintiffs  individually,  and  as  relating  to  the  tes- 
tator's estate,  were  open  and  unsettled,  the  plaintiffs  being  on  the 
former  account,  considerably  indebted  to  Lediard,  and  Lediard 
being,  on  the  latter  account,  considerably  indebted  to  the  plain- 
tiffs ;  and  that,  on  the  above-mentioned  day,  an  agreement  was 
,  come  to  between  the  parties,  with  the  assent  of  the  unpaid  lega- 
tees, that  Lediard  should,  out  of  his  own  monies,  pay  the  smaller 
legacies  which  were  unpaid ;  that  a  certain  appropriation  of  the 
testator's  estate  should  be  made  for  the  larger  ones ;  and  that 
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what  was  due  and  owing  fiom  the  plaintiffs  individually  to  Led« 
iard,  should  be  set  off  against  what  should  remain  due  and  ow- 
ing from  him  to  the  plaintiffs  as  executors  and  residuary  legatees 
of  the  testator.  That  Lediaid,  in  part  performance  of  this  agree- 
ment, paid  some  of  the  legacies.  That  on  the  12th  July, 
1842,  he  was  duly  'declared  a  bankrupt.  That,  at  the  [*432] 
time  of  the  bankruptcy,  the  accounts  between  him  and 
the  plaintifiis,  on  the  footing  of  the  agreement,  remained  unset- 
tled; and  that,  upon  taking*  such  accounts,  a  large  balance 
would  be  found  due  to  the  plaintiffs. 

The  bill  further  stated  that  William  Davis,  being  desirous  of 
ascertaining  the  state  of  his  individual  account  with  Lediaid  in 
respect  of  their  dealings,  called  upon  him  for  a  statement  thereof 
and  that,  on  the  8th  June,.  1842,  Lediard  drew  out  and  delivered 
to  him  a  statement  of  the  loans  and  advances  made  by  him  to 
the  plaintiffs.  That  it  appeared  by  such  statement  which  the 
plaintiff  William  Davis  approved  and  signed,  that  th€^  first  of 
such  advances  was  made  on  the  6th  August,  1827,  and  the  last 
in  March,  1842  ;  and  that  they  were  severally  secured  to  Ledi- 
ard by  notes  of  hand  of  the  plaintiff  WilUam  Davis,  bearing  va- 
rious dates  between  those  respective  days.  (The  dates  and 
amounts  of  the  notes  were  then  set  out  in  the  bill.)  That  at 
the  time  the  plaintiff  signed  this  statement,  the  several  notes  of 
hand  were  produced  and  shown  to  him  by  Lediard,  and  that 
they  had  not  then  been  indorsed  to  any  persons  or  person. 

The  bill  further  stated  that  Messrs.  Cripps  &  Co.  were  the 
bankers  of  the  plaintiffs  as  the  executors.of  the  testator,  and  bad 
also  been  the  bankers  of  Lediard ;  and  that  the  receipts  and 
payments  of  Lediard,  as  agents  to  the  plaintiffis,  had  been  made 
through  their  banking-house.-  That  since  the  bankruptcy  of 
r^ediard,  Cripps  &  Co.,  alleging  themselves  to  be  indorsees  from 
Lediard  of  the  notes  of  hand  so  given  to  him  by  the  plaintiff 
William  Davis,  had  brought  an  action  against  him  to  recover 
the  amount  of  notes ;  and  they  had  also,  as  indorsees  of  a  cer- 
^tain  note  alleged  to  have  been  given  by  the  plaintiff  Jasper  Davis 
to  Lediard,  brought  their  actioa  against  that  plaintiff  on  that 
note.  # 

The  bill  chained,  that  if  these  notes   were  ever'  in(^orsed 
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[*433]  *to  Cripps  &  Co.  by  Lediard,  it  was  without  consid- 
eration; and  that  when  they  were  indorsed,  Cripps 
&  Co.  had  full  notice  of  or  reason  to  believe  the  terms  of  the 
agreement  of  February,  1842,  and  of  Lediaid  being  considerably 
indebted  to  the  plaintiffs  on  the  balance  of  all  accounts  between 
him  and  them ;  and  that  the  notes  were  indorsed  to  Cripps  & 
Co.  by  Lediard,  on  the  eve  of  and  in  contemplation  of  his  bank- 
ruptcy, and  in  order  to  defeat  the  rights  of  the  plaintiffs  under 
the  agreement  of  the  18th  February,  1 842. 

•The  bill,  which  was  filed  against  Cripps  &  Co.,  Lediard,  and 
*the  assignees  under  Lediard's  bankniptcy,  prayed  that  the  agree- 
ment of  the  18th  February,  1842,  might  be  declared  binding  on 
Lediard :  that  it  might  be  ascertained,  by  all  necessary  and  proper 
accounts, what  at  the  time  of  Ijediard's  bankruptcy  was  due  and 
OMong  from  him  to  the  plaintiffs  on  account  of  the  testator's  assets, 
and  what  vms  due  to  him  from  the  plaintiffs  individually,  on  ac- 
count of  their  private  dealings  with  him ;  and  that  what  was  due 
and  owing  on  each  account  respectively  might  be  set  off  against 
the  other ;  and  that  if  it  should  appear  that  what  was  due  from  the 
plaintiffs  exceeded  what  was  due  from  Lediard,  the  notes  of 
handbf  the  plaintiffs,  if  properly  indorsed  to  Cripps  &  Co.,  mightst 
and.  as  a  security  to  them  for  the  balance ;  but  if  the  contrary 
should  appear,  then  that  the  plaintiffs  might  be  at  liberty  to 
prove  for  any  balance  which  might  be  due  to  them  from  the 
bankrupt's  estate ;  and  that  the  assignees  might  be  directed  to  set 
apart  a  proper  portion  of  the  assets  of  the  bankrupt  to  answer 
the  dividends  under  such  proof:  and  that  the  defendants  Cripps 
&  Co.  might  be  restrained,  by  injunction,  from  prosecuting  the 
said  actions  on  the  notes,  and  from  commencmg  any  other  actions 
&c.,  and  for  general  relief. 

The  defendants,  the  bankers,  demurred  for  want  of  equity  and 

multifariousness.    They  also,  ore  tenus,  demurred  for  want 

of  parties,  the  legatees  with  whose  assent  the  agreement 

[*434]    *of  the  18th  February  was  alleged  to  have  been  entered 

into,  not  being  parties  to  the  suit 

» 

Mr.  Russell  and  Mr.  Parr^fiox  the  demurrer,  said  that  the 
objection  for  multifariousness  applied  to  misjoinder  of  plaintiffs : 
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and  here  there  was  such  misjoincter,  for  the  matter  of  two  actions 
was  inchided  in  one  bill.  It  would  probably  be  said  that  this 
objection  was  cured  by  the  allegation  as  to  the  contract  of  the 
18th  February,  1842.  But  it  was  not  alleged  that  that  contract 
was  of  a  joint  nature.    Salvadge  v.  Hyde^[a)  Moses  v.  Lewis.{p) 

Mr.  Cooper  and  Mr.  ERslop  Clarke^  for  the  bill. 

■ 

The  Tice-Chancellor  said,  that,  upon  the  question  of  par- 
ties, he  must  consider  the  agreement  as  one  simply  between  the 
executors  and  Lediard.  The  mere  allegation  that  the  legatees 
assented  to  the  agreement  and  acquiesced  in  it  did  not  make  them 
parties  to  it;  and  although  it  appeared  that  Lediard  was  a  trus- 
tee for  one  of  the  legatees,  yet  upon  the  true  construction  of  the 
agreement,  Lediard  must  be  considered  as  a  party  to  it  solely  as  a 
debtor  and  creditor,  and  not  as  a  trustee.  It  was  not  necessary, 
therefore,  that  the  legatees  should  be  made  parties  to  the  suit, 

Upon  the  question  of  general  equity  his  Honor  was  of  opinion 
that  the  alleged  agreement  for  set-off,  the  alleged  proceedings  of 
the  bankers  after  notice  of  the  agreement,  and  the  probability  of 
complication  in  the  accounts  were  sufficient  to  support  the  bill, 
even  though  the  matters  included  in  it,  or  some  of  them,  might 
possibly  be  a  good  defence  at  law  to  the  actions. 

As  to  the  objection  for  misjoinder,  his  Honor  said  that 
neither  of  the  plaintiffs  could  file  a  bill  to  have  •accounts    [*435] 
taken  of  the  testator's  estate  without  making  the  other  a 
defendant.    They  were  executors ;  and  that  circumstance,  inde- 
pendently of  the  other  facts  of  the  case,  rendered  the  bill  main- 
tainable in  its  present  shape. 


1643:  Juno  10th. 

A  bill  eougfat  to  establish  a  courae  of  dealmg  between  the  plaintifi  and  L.>  in  which 
(he  plaintifis  became  indebted  to  L.  on  their  private  account,  and  he,  as  agent  for 
the  administering  the  affaire  of  a  testator,  became  indebted  to  the  plaintifi,  as  the 
testator's  executore  and  residuary  legatees  ;  and  the  bill  charged^at  an  agreement 
having  been  entered  into  for  a  set-off  of  these  respective  claims,  C.  &>  Co.,  who 

(0)  Jac.  151.  {h)  12  Price,  502. 
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were  the  bankers  both  of  the  plaintifi  as  executon,  and  of  L.,  with  full  knowledge 
of  the  agreement  and  of  the  accounts  being  open  and  unsettled,  and  that  a  laige 
sum  of  money  would  be  coming  to  the  plaintiffii  on  a  balance  of  all  aocoonts  be* 
tween  them  and  L.,  became  the  indorsees  of  certain  promissory  notes  given  by  the 
plaintifi  to  L.  for  securing  the  sums  due  from  them  to  him.  The  bill  (which  pray- 
ed an  injunction  to  reMrain  proceedings  at  law  on  the  notes)  then  contained 
various  minute  inquiries  as  to  what  dealings  and  transactions  had  taken  place  be- 
tween L.  and  the  plaintifis ;  whether  the  defendants  wero  not  the  bankers  of  both 
parties,  and  whether  payments  on  the  executorship  account  were  not  made  through 
them ;  whether,  by  a  certain  written  statement  mentioned  in  the  bill,  it  would  not 
appear  that  the  loans  to  the  plaintiflb  wero  made  on  certain  days  during  a  certain 
period,  or  at  some  other  and  what  times ;  whether  the  accounts  between  the  par- 
ties were  not  open  and  unsettled,  or  how  otherwise  ;  and  whether  a  large  sum,  or 
what  sum  of  money  was  not  due  from  L.  to  the  plamtifis,  or  how  was  the  contrary 
made  out  The  defendants  by  their  answer  denied  notice  of  the  agreement,  and 
stated  their  belief  that  such  alleged  agreement  never  existed.  In  order  to  meet  the 
inquiries  contained  in  the  bill,  and  also  to  assist  them  in  showing  that  there  were 
no  open  and  unsettled  accounts  between  the  parties,  or,  if  there  were,  that  the 
amount  of  monies  due  from  the  plaintifb  to  L.  exceeded  the  amount  due  to  them 
from  him-*they  set  out,  t»  A«c  verbat  in  a  schedule  to  their  answer,  the  befoTB- 
mentioned  written  statement,  all  the  promissory  notes  and  all  the  acknowledgments 
for  money  given  by  the  plaintiffi  to  L.,  and  the  whole  of  the  banking  aoooont  of 
the  executors : — Held,  that  the  defendants,  the  bankers,  having  been  expressly 
called  upon  to  answer  in  this  minute  manner  as  to  the  accounts  between  the  plain- 
tifis  and  L-,  the  schedule  to  their  answer  was  not  impertinent 

The  demuiier  having  been  overruled,  the  defendants  put  in 
their  answers.  The  plaintiffs  then  took  exceptions  to  the  answer 
of  the  bankers  for  impertinence  in  respect  of  the  greater  portion 
of  the  matter  contained  in  the  first  part  of  the  schedule  to  the 
answer.  The  exceptions  were  taken  in  a  form  similar  to  that 
made  use  of  in  Wagstaff  v.  Bryan.{a) 

The  Master  ceritfied  the  answer  to  be  impertinent  in  all  the 
points  excepted  to,  and  directed  the  defendants  to  pay  the  plain- 
tiffs the  costs  of  the  reference  consequent  thereon,  pursuant  to 
the  22nd  general  order  of  the  21st  December,  1833. 

The  defendants,  the  bankers,  then  excepted  to  the  Master's 
certificate,  and  their  exceptionsnowcame on  for  argument 
[*436]  *The  interrogating  part  of  the  bill  contained  the  follow- 
ing inquiries : 

(«)  1  Rna.  db  M.  38 ;  see  p.9a 
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4.  Whother,  previous  to  the  death  of  the  testator,  there  had 
not  heen  various,  or  some,  and  >^hat  private  dealings  and  trans- 
actions hetween  the  defendant  Lediard  and  the  plaintiffs  individ- 
ually ;  and  whether,  in  the  course  of  such  dealings  and  transac- 
tions, Lediard  had  not  advanced  and  lent  various,  or  some  sums 
of  money  to  the  plaintiffs  individually ;  and  whether,  on  the  foot 
of  such  dealings  and  transactions,  the  plaintiffs  individually  were 
not  considerably,  and  to  what  extent  respectively,  indebted  to 
the  defendant  Lediard  at  the  death  of  the  testator,  or  how  other- 
wise. 

12.  Whether  the  defendants  Joseph  Cripps,  Frederick  Cripps, 
and  Raymond  Cripps,  do  not  trade  underthe  firm  of  Messrs.  Cripps 
&,  Co.,  or  under  some  other,  and  what  style  or  name  ;  and  whether 
they  were  not  the  bankers  of  the  plaintiffs  as  the  executors  of  the 
testator,  and  whether  they  were  not  also  the  bankers  of  the  said 
defendant  Lediard ;  and  whether  the  receipts  and  payments  of 
the  said  Ijcdiard  as  such  agent  as  aforesaid,  were  not  made 
through  the  banking  house  of  the  said  defendants  Messrs.  Cripps 
&  Co.,  or  how  otherwise. 

16.  Whether  the  plaintiff  William  Davis,  being  desirous  of  as- 
certaining the  state  of  his  individual  account  with  the  defendant 
Lediard  in  respect  of  their  private  dealings  and  transactions,  did 
not  call  upon  the  said  defendant  for  a  settlement  thereof ;  and 
whether,  on  the  8th  day  of  June,  1842,  or  at  some  other  and 
what  time,  the  said  defendant  did  not  draw  out  and  deliver  to 
the  plaintiff  William  Davis  a  statement  of  the  loans  and  advan- 
ces made  by  him,  Lediard,  to  the  plaintiff  William  Davis :  and 
whether,  by  such  statement,  it  did  not  appear  that  the  first  of 
such  advances  was  made  on  the  6th  day  of  August,  1827,  or  at 
some  other  and  what  time  ;  and  whether  the  last  of  such  advan- 
ces was  made  in  the  month  of  March,  1842,  or  at  some 
other  and  what  time,  or  how  otherwise ;  and  *whcther  [*43T] 
the  plaintiff,  William  Davis,  did  not  examine  the  said 
statement  and  approve  of  the  same  ;  and  whether,  as  evidence 
of  such  approbation,  he  did  not  sign  the  said  statement,  or  how 
otherwise. 

20.  Whether  the  defendant  Lediard  ever,  and  when,  came  to 
any  and  what  settlement  of  accounts  according  to  the  agreement 
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of  the  18th  day  of  February,  1842, ;  and  whether  the  accounts 
between  the  said  defendant  and  the  plaintiffs  in  respect  of  the 
said  testator's  assets,  and  in  respect  of  the  personal  dealings  and 
transactions  between  the  said  defendant  and  the  plaintiffs  indi- 
vidually, or  one  and  which  of  those  accounts,  were  not  open  and 
unsettled  at  the  time  of  the  bankruptcy  of  the  said  defendant, 
and  are  not  now  open  and  unsettled,  or  how  otherwise ;  and 
whether  a  lai^e  sum,  or  what  sum  of  money,  was  not  due  and 
owing  from  the  said  defendant  Lediard,  at  the  time  of  his  bank- 
ruptcy, to  the  plaintiffs,  and  is  not  now  due  and  owing  to  the 
plaintiffs,  from  the  estate  of  the  said  defendant  Thomas  Lediard, 
in  respect  of  the  said  testator's  assets,  or  how  otherwise ;  and 
whether  such  sum  of  money  does  not  far  exceed  what  is  due 
and  owing  from  both  of  them  to  the  estate  of  the'defendant  Tho- 
mas Lediard,  in  respect  of  the  private  dealings  and  transactions 
between  said  defendant  and  the  plaintiffs,  or  how  otherwise ; 
and  how  is  the  contrary  made  out. 

25.  Whether  the  defendants  Messrs.  Cripps  dc-  Co.  ever,  and 
when,  gave  any  and  what  valuable,  or  any  and  what  good  con- 
sideration, to  the  defendant  Thomas  Lediard,  for  such  notes  of 
hand  and  promissory  note  as  hereinbefore  in  that  behalf  mention- 
ed, or  for  any  or  either  and  which  of  them ;  and,  if  so,  under 
what  circumstances  was  such  consideration  for  the  said  notes  of 
hand  and  promissory  note  and  for  each  and  every  of  them  given ; 
and  of  what  precise  particulars  did  the  consideration  for  the  said 
notes  of  hand  and  promissory  note,  and  for  each  and  every  of 
them,  consist.  [Then  followed  inquiries  foimded  on  the 
[M38]  charges  of  *DOtice,  and  the  ind(M*sing  of  the  bills,  on  the 
eve  of  bankruptcy.] 

29.  Whether  what  was  coming  to  the  plaintiff  William  Davis 
from  the  defendant  Lediard  at  his  bankruptcy,  in  respect  of  the 
plaintiff  William  Davis's  share  or  part  of  the  assets  of  the  testa- 
tor in  the  hands  of  said  defendant  Lediard,  is  not  much  more,  and 
how  much  more,  in  amount  than  the  aggregate  of  the  principal 
monies  and  interest  secured  by,  and  alleged  to  be  due  and  owing 
upon,  the  said  notes  of  hand  of  the  plaintiff  William  Davis,  or  how 
otherwise ;  and  how  do  the  said  defendants  make  out  the  contrary. 

By  the  30th  interrogatory,  relating  to  the  defendant's  posses- 
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sion  of  books,  accounts,  cheques,  leceipts,  documents,  vouchers, 
papers  and  writings,  by  which,  as  the  bill  chained,  the  truth  of 
the  several  matters  tfierein  mentioned  would  appear,  the  defen- 
dants were  required  to  set  forth  a  list  or  schedide  and  short  de* 
scription  of  such  of  the  aforesaid  particulars  as  were  then  in  their  * 
possession,  &c. 

The  defendants  Cripps  &  Ck).  by  their  answer  stated,  follow* 
ing  the  inquiries  in  the  fourth  interrogatory  of  the  bill,  that  they 
believed  that  previous  to  the  death  of  the  testator  there  had  been 
various  private  dealings,  d^.  &c. ;  but  save  as  thereby  appear- 
ed the  defendants  knew  not  and  were  unable  to  set  forth,  as  to 
their  belief  or  otherwise,  what  private  dealings  and  transactions 
had  so  taken  place  between  the  defendant  Lediard  and  the  plain- 
tiffs individually,  or  to  what  extent  the  plaintiffs  were  respective- 
ly indebted  to  the  defendant  Lediard  at  the  death  of  the  testa- 
tor. They  admitted,  in  answer  to  the  twelfth  interrogatory,  that 
they  did  from  January,  1837,  but  not  otherwise  for  many  years 
previous,  and  up  to  the  month  of  November,  1841,  carry  on  the 
trade  or  business  of  bankers  in  copartnership  together  at  Ciren- 
cester, under  the  firm  of  Messrs.  Cripps  and  Co.,  and  that  they 
were,  to-the  extent  appearing  by  the  account  headed  <<  TTie 
Executors  of  William  ^Davis^  set  forth  in  the  schedule  [•439] 
thereto,  but  not  further  or  otherwise,  the  bankers  of  the 
plaintiffs  as  the  executors  of  the  said  testator,  and  that  they 
were  also  the  bankers  of  the  defendant  Thomas  Lediard ;  but, 
save  as  appeared  by  the  last-mentioned  account  as  the  same  was 
set  forth  in  the  schedule  thereto,  the  defendants  knew  not,  and 
were  unable  to  set  forth  as  to  their  belief  or  otherwise,  whether 
the  receipts  and  payments  of  the  said  Thomas  Lediard,  as  such 
agent  as  aforesaid,  were  made  through  the  banking-house  of  the 
defendants. 

In  answer  to  the  sixteenth  interrogatory,  they  stated  that  they 
believed  that  the  plaintiff  William  Davis  and  the  defendant 
Lediard  came  to  an  examination  and  settlement  of  accounts  on 
or  about  the  7th  and  8th  June,  1842,  and  that«on  those  respect- 
ive days  the  plaintiff  William  Davis  signed  the  respective  ac- 
counts, of  which  true  copies  were  set  forth  in  the  schedule  thereto  ; 
and  they  believed  that  such  respective  accounts  were  true  and 
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correct  accounts,  except,  &>c. :  they  believed  that  the  defendant 
Lediard  ui^ed  the  said  plaintiff  William  Davis  to  come  to  a  set- 
tlement of  accounts  with  him,  and  that  the  said  accounts  weie 
signed  by  the  said  plaintiff  after  a  full  and  fair  investigation  of 
his  dealings  and  transactions  with  the  said  defendant  Lediard ; 
but  save  as  aforesaid  the  defendants  were  ignorant  of  the  cir- 
cumstances which  led  to  such  accounts  being  drawn  out  and 
signed,  or  on  whose  application  the  same  was  done,  and,  save  as 
aforesaid,  and  as  appeared  by  such  accounts  (ms  the  same  were 
set  forth  in  the  said  schedule  thereto,  and  by  the  notes  and  mem- 
orandums written  at  the  foot  thereof  respectively,  the  defendants 
knew  not,  and  were  unable  to  set  forth  as  to  their  belief  or  other- 
wise, whether  the  said  plaintiff  William  Davis,  being  desirous 
of  ascertaining  the  state  of  his  individual  accounts,  d&c.  [follow- 
ing the  words  of  the  sixteenth  interrogatory.] 

In  answer  to  the  twentieth  interrogatory,  they  denied 
[*440]  that  the  alleged  agreement  of  the  18th  February  *1842, 
was  ever  in  fact  made  or  entered  into ;  but  if  such  agree- 
ment were  made  or  entered  into,  they  knew  not,  and  were  un- 
able to  set  forth,  as  to  their  belief  or  otherwise,  whether  the  ac- 
counts between  the  said  defendant  Lediard  and  the  plaintiffii 
d&c.  were  open  and  unsettled  at  the  time  of  the  bankruptcy,  iic. 
[following  the  words  of  the  interrogatory.] 

The  defendants  then  proceeded  to  state  that  they  advanced 
to  Lediard,  at  interest,  £1000  on  the  31st  March,  1842,  on  his 
promissory  note  of  that  date,  and  the  further  sum  of  £359  on  the 
2nd  May,  1842,  on  his  promissory  note  of  that  date,  and  that  these 
sums  and  interest  were  still  due  and  owing  to  them,  and  that 
they  took  and  received  the  notes  of  hand  mentioned  in  the  bill 
and  the  account  of  the  8th  June,  and  the  vouches  evidencing 
other  advances  by  Lediard  to  the  plaintiffs,  in  or  towards  pay- 
ment of,  or  for  better  seeming  the  said  sums  of  £1000,  £350,  and 
interest;  and,  save  as  aforesaid,  they  were  unable  to  set  forth  as 
to  their  belief  or  otherwise,  whetljer  they  ever,  and  when,  gave 
*  any  or  what  val^jable  consideration,  &c.  [following  the  words  of 
the  twenty-fiflh  interrogatory.]  They  then  denied  the  charges 
of  the  bill  as  to  notice,  and  as  to  the  indorsement  to  them  on  the 
eve  of  the  bankruptcy  of  Lediard.    They  then  stated  that  the 
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several  notes  of  hand  of  the  plaintiff  William  Davis,  the  account 
of  the  8th  June,  1842,  and  the  vouchers,  were  delivered  to  them 
by  Lediard  on  the  9th  June,  1842,  and  that  all  the  notes  of  hand 
except  three  were  then  indorsed  by  Lediard.  They  then  aver- 
red as  follows : — Aiid  these  defendants  believe  that  the  said 
plaintiff  William  Davis  stood  justly  indebted  to  the  said  defend- 
ant Thomas  Lediard  on  the  8th  June,  1842,  in  the  several  sums 
of  money  mentibned  and  comprised  in  the  said  account  or  state- 
ment of  that  date,  set  forth  in  the  scfiedule  hereto,  other  than  and 
over  and  above  the  several  advances  or  sums  of  money  for  or  in 
respect  of  which  the  said  notes  of  hand  were  respectively  given, 
in  respect  of  which  the  said  actions  have  been  brought ; 
and  *such  several  other  sums  are  still  due  from  the  said  [*441] 
plaintiff  William  Davis,  and  these  defendants  are  enti- 
tled to  receive  the  same  as  the  assignees  or  holders  of  the  said 
account  of  8th  June,  1842,  and  of  the  said  vouchers  evidencing 
such  last-mentioned  advances,  such  vouchers  being  written  un- 
dertakings or  acknowledgments  signed  by  said  plaintiff  William 
Davis  in  respect  thereof  respectively,  and  which  undertakings 
or  acknowledgments,  together  with  the  said  account  of  the  8th 
June,  1842,  were  delivered  to  this  defendant  Raymond  Cripps, 
for  himself  and  these  other  defendants  his  copartners,  by  said  de- 
fendant Thomas  Lediard  as  aforesaid,  on  or  about  9th  June, 
1842,  and  previous  to  his  bankruptcy,  and  the  act  upon  which  it 
was  founded  :  and  save  as  aforesaid  and  as  herein  mentioned, 
in  regard  to  these  defendants  being  unable  to  set  forth  whether 
the  said  defendant  Thomas  Lediard  was  indebted  to  said  testa- 
tor, these  defendants  know  not,  and  are  unable  to  set  forth,  as  to 
their  belief  or  otherwise,  whether  what  was  coming,  &c.  [follow- 
ing the  words  of  the  27th  interrogatory.] 

The  defendants  stated  that  the  book  containing  the  banking 
account  was  in  daily  use  for  the  pui*pose  of  winding  up  their 
business  as  partners  in  a  joint  stock  banking  company,  and  could 
not  be  removed  without  great  inconvenience,  and  they  insisted 
that  they  were  not  bound  to  produce  or  part  with  any  of  the 
notes  or  securities  mentioned  in  the  schedule  to  their  answer. 

The  first  part  of  the  schedule  contained  the  following  matters 
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(set  forth  inhale  verbc^)  in  respect  of  which  the  Master  had  cer- 
tified the  answer  to  be  impertinent : — 

The  accounts  referred  to  in  the  answer  to  the  16th  interroga- 
tory.    [See  ante,  p.  439.] 

A  statement  as  to  which  of  the  items  in  the  accounts  were  se- 
cured by  the  promissory  notes  of  the  plaintiff  William  Davis, 
mentioned  in  the  bill,  and  which,  by  his  written  undertakings  or 
acknowledgments,  referred  to  in  the  answer.     [See  ante,  p. 

440.] 
[*442]  'Copies  of  all  the  promissory  notes  of  the  plaintiff 
William  Davis,  and  of  the  promissory  note  of  Jasper 
Davis,  mentioned  in  the  bill,  and  of  all  the  undertakings  and 
acknowledgments  of  the  defendant  William  Davis  mentioned  in 
the  answer. 

The  banking  account  referred  to  in  the  defendants  answer  to 
the  12th  interrogatory.     [See  ante  p.  438.] 

Copies  of  cheques  given  by  Lediard  to  the  bankers,  on  the  ex- 
ecutors' account,  in  favor  of  the  plaintiff  William  Davis. 

The  second  part  of  the  schedule  (which  was  not  excepted  to) 
contained  a  list  of  all  the  documents  in  the  defendants'  posses- 
sion relating  to  the  matters  of  the  suit. 

Mr.  Russell  and  Mr.  Parry,  for  the  exceptions,  referred  to 
Parker  Y.  Fairlie,{a)Lowev.  WUliams{b)BXid  Norway  v.  Rowe,{c) 
[The  Vice-Chancellor  mentioned  White  v.  WilliamSj{d)  and 
Christian  v.  Taylor,{e)] 

Mr.  Cooper  and  Mr.  Hislop  Clarke,  in  support  of  the  Master's 
certificate,  contended,  that  the  schedule  was  framed  in  a  prolix 
and  oppressive  manner,  and  that  it  would  have  been  sufficient 
to  have  simply  referred  to  the  documents  there  set  out  without 
copying  them  verbatim  ;  Slack  v.  Evans,{f)  Byde  v.  Master- 
man.{g) 

The  Yice-Chancellor,  (after  intimating  that  he  would  not 
call  for  a  reply  luiless,  upon  a  further  examination  of  the  papers 

(a)  1  S.  &  S.  295;  Tom.  &  It  363.    (&)2  S.  &,  S.  574;Me  I  Y.  &C.  118. 
(e)  1  Mer.  347.        {d)  8  Vee.  193.        («)  11  Sim.  401.       (/)  7  Price,  278,  n. 
ig)  Cr.  &  Ph.  265. 
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in  the  cause,  he  should  think  it  necessary.) — I  do  not  say,  or  in- 
timate, that  this  case  has  occupied  too  long  a  time  in  ar- 
gument, but  the  length — ^the  proper  *length  of  the  ai^u-  [*443] 
ment,  obviously  gives  rise  to  two  remarks:  one,  tliat 
(irregularity  being  out  of  the  question)  it  seems  difficult  to  con- 
sider that  matter  prolix  or  oppressive,  which  it  requires  so  long 
a  time  to  argue  to  be  prolix  or  oppressive :  another,  that  those  who 
originally  introduced  and  established  the  rule  of  referring  an- 
swers for  impertinence  by  reason  of  a  prolix  or  oppressive  sched- 
ule, could  hardly,  in  my  judgment,  contemplate  a  case  which 
would  render  such  an  argument,  as  that  which  has  just  been 
concluded,  necessary. 

The  Court,  in  cases  of  impertinence,  ought,  before  expunging 
the  matter  alleged  to  be  impertinent,  to  be  especially  clear  that 
it  is  such  as  ought  to  be  struck  out  of  the  record  for  this  reason, 
that  the  error  on  one  side  is  irremediable,  on  the  other  not  If 
the  Court  strikes  it  out  of  the  record,  it  is  gone,  and  the  party 
may  then  have  no  opportunity  of  placing  it  there  again :  whereas 
if  it  is  left  on  the  record,  and  is  prolix  or  oppressive,  the  Court, 
at  the  hearing  of  the  cause,  has  power  to  set  the  matter  right  in 
point  of  costs.  That  consideration  has  been  alluded  to  by  Lord 
Eldon  in  Parker  v.  Fairlie  and  other  cases.  It  ought  to  be  clear 
to  demonstration  that  the  matter  complained  of  is  impertinent, 
before  that  which,  if  wrong  is  irremediable,  is  done. 

Here  the  plaintiffs,  being  sued  at  law  by  the  bankers,  raise 
three  points.  First,  they  say  that  the  bankers  had  notice  of  such 
arrangement  as  they,  the  plaintiffs,  made  with  Lediard ;  but  that 
the  arrangement  with  Lediard  was  this — that  whereas,  Lediard 
was  a  debtor  to  the  estate  of  which  the  plaintiffs  were  the  lega- 
tees, and  whereas  Lediard  was  a  creditor  of  the  legatees  sever- 
ally on  their  private  accounts,  the  demands  should  be  set  off 
against  each  other,  and  the  whole  should  be  blended  in  one  ac- 
count. 

The  bill,  raising  that  case  does  not  admit  the  state  of  the  ac- 
counts as  far  as  the  bankers  are  concerned — does  not  say 
that  the  nature  of  the  account  is  immaterial,  but  *raises    [^444]  • 
for  the  purpose  of  discovery  all  the  three  points : — 1st, 
the  quantum  of  debt  due  to  the  plaintiffs  fjom  Lediard  ;  2ad, 
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the  quantum  due  to  him  from  the  two  plaintiffs ;  3rd,  notice  of 
the  agreement.  Every  one  of  these  points  is  in  issue  between  the 
plaintiffs  and  the  bankers  for  the  purpose  of  discovery ;  whereas, 
as  to  them,  the  plaintiffs  might  as  to  discovery  have  confined 
themselves  to  the  agreement  and  notice  of  it.  They  have  not 
done  so.  They  ask  a  statement  as  to  all  items  going  to  the  ac- 
count, and  conclude  with  this  prayer :  that  it  may  be  ascertained 
by  cdl  necessary  and  proper  accounts  what  was  due  and  owing 
between  the  parties  at  the  time  of  Lediard's  bankruptcy ;  and 
that  if  it  shall  appear  &c.  [His  Honor  here  read  the  prayer  of 
the  bill]  They  then  ask  for  general  relief ;  which  may  possi- 
bly be  extended  to  the  relief  that  the  documents,  or  any  of  them, 
may  be  ordered  to  be  delivered  up. 

Now,  I  find  upon  the  statements  of  the  bill,  that  there  are  six 
questions  which  the  bankers  are  called  upon  to  answer,  which 
form  the  ground  work  of  the  present  contention.  [His  Honor 
here  read  and  commented  upon  the  several  interrogatories  set 
out,  ante,  pp.  436,  et  seq.  He  noticed  in  the  4th  interrogatory, 
the  expression,  "  some  and  w/iat  private  dealings  and  transac- 
tions," and  the  absence  of  the  word  "  what"  in  connection  with 
the  words  "  sums  of  money."  He  also  observed,  in  reference  to 
that  and  other  interrogatories,  that  he  had  never  considered  the 
words  "  how  otherwise"  to  be  merely  impeitinent.  He  thought 
that  those  words  ought  to  have  some  meaning  and  operation 
and  that  they  had  some  meaning  and  operation  here. 

Referring  to  the  16th  and  20th  interrogatories,  he  said  that 

the  object  of  them  was,  in  part,  to  establish  that  the  accounts 

were  open  and  unsettled  at  the  time  of  Lediard's  bankruptcy : 

whereas  it  was  the  defendants'  case  that  they  were  not  open  or 

unsettled  ;  the  defendants,  therefore,  were  entided  to  show  upon 

their  answer  what  was  necessary  to  support  that  view. 

[*445]    And  with  respect  to  *that  part  of  the  interrogatories  by 

which  it  was  inquired  whether  a  large  sum  of  money 

was  not  due  to  the  plaintiffs  from  the  bankrupt's  estate,  and 

whether  it  did  not  far  exceed  what  was  due  from  them  to  that 

^  estate,  and  how  the  contrary  was  made  out,  the  defendants  had 

no  alternative  but  submission.    His  Honor  then,  after  noticing 

the  expression  "  short  description,"  made  use  of  in  the  inquiry 
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for  documents,  upon  which,  however,  he  said  that  it  was  not 
necessary  to  give  any  opinion,  proceeded :]  Now  considering  the 
nature  and  extent  of  these  inquiries — considering  the  words  of 
reference  in  the  defendant's  answer  to  the  schedule,  and  the 
qualification  with  which  they  state  the  knowledge  of  those  cir- 
cumstances of  which  they  do  not  state  that  they  have  a  perfect 
knowledge — and  considering  the  proceedings  at  law — ^my  im- 
pression is,  that  if  the  case  of  Parker  v.  Pairlie  had  not  existed, 
I  should  have  thought  this  schedule  not  impertinent :  but  com- 
bining all  these  circumstances  with  the  observations  of  one  of 
the  greatest  men  who  ever  sat  in  the  Court  of  Chancery,  I  must 
state  it  as  my  opinion,  with  great  deference,  however,  to  the 
opinion  of  the  learned  Master  who  has  taken  a  different  view  of 
the  case,  that  the  schedule  should  be  permitted  to  stand.  Unless, 
therefore,  my  opinion  should  undergo  any  alteration  upon  a  fur- 
ther examination  of  the  pleadings,  the  exceptions  must  be 
allowed  and  the  deposit  returned  ;  reserving  the  question  what 
ought  to  be  done  with  the  costs  of  the  matter  alleged  to  be  im- 
pertinent 

June  Uth. — The  Yice-Chancellor — I  have  again  con- 
sidered the  papers  in  this  case,  and  I  continue  of  opinion  that  I 
ought  to  allow  the  exceptions  to  the  report,  without  prejudice  to 
the  question,  what,  at  any  future  stage  of  the  cause,  ought  to  be 
done  as  to  the  costs  occasioned  by  the  matter  alleged  to  be  im- 
pertinent It  is  unnecessary  to  repeat  the  observations 
which  I  made  on  the  case  during  the  argument  *and  at  [*446] 
its  ccmclusion.  But  I  may  add  to  them  two  remarks — 
the  first,  that  some,  though  not  all,  of  those  interrogatories  in  the 
bill  which  form  part  of  the  grounds  of  my  opinion,  may  be  thought 
to  be  answered  by  the  defendants,  not  with  a  reference  to  the  first 
part  of  the  schedule,  or  with  a  qualification  from  it,  but  absolutely. 
It  seems  to  me,  however,  that  to  treat  those  passages  of  the  answer 
literally,  as  if  not  qualified  by  the  first  part  of  the  schedule, 
would  impute  to  the  defendants  inaccuracy  and  incorrectness 
not  intended  by  them,  and  would  not  be  consistent  with  a  fair 
and  candid  interpretation  of  the  whole  answer  taken  together. 
I  therefore  cannot  so  treat  them.    Secondly,  to  adhere  to  the 
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opinion  of  the  learned  and  experienced  Master,  from  whose 
judgment  I  differ  with  so  much  distrust  of  my  own,  would  ren- 
der the  answer  insufficient — a  circumstance,  I  agree,  very  far  in- 
deed from  conclusive,  but,  still,  whether  that  was  or  was  not  the 
main  object  of  the  reference,  (upon  which,  if  I  have  an  opinion, 
I  need  not  state  it,)  a  circumstance  not  altogether  to  be  disregar- 
ded. 

I  may  farther  say,  that  the  Master  probably  could  not  make 
that  species  of  reservation,  on  the  subject  of  costs,  which  I  have 
thought  it  right,  following,  (though  not,  in  my  decision,  solely 
leljring  on)  Parker  v.  Fairliey  to  make. 


[•447]  •Bull  v.  Birkbeck. 

1843 :  March  18th.    Joly  lit. 

Eqaitablo  tenant  for  life  of  copyholds,  under  a  will  which  contaiiied  no^iedal  pro- 
Tision  for  the  payment  of  expenses  on  admission,  died  without  havmg  paid  the  finea 
and  fees  incuired  on  the  admissimi  of  a  trustee  in  her  lifetime.  By  her  will  she  be-' 
qneathed  her  personal  estate  to  her  daughter  for  life  for  her  separate  use,  and  after 
her  decease  to  her  children.  The  daughter  and  her  husband  and  cfaildreA  took 
estates  in  remainder  in  the  copyholds : — Held,  that  having  regard  to  the  frame  of 
the  will  under  which  the  tenant  for  life  was  entitled,  and  to  the  interest  whidi  the 
parties  entitled  to  the  copyhold  estates  took  in  the  personal  estate  of  the  tenant  for 
life,  one-third  of  the  fees  was  properly  payable  out  of  the  corpus  of  the  perBonal 
estate  of  the  tenant  for  life :  the  husband  of  the  daughter  consenting  to  pay  the 
residue. 

Bt  the  will  and  codicil  of  Robert  Ellis  certain  freehold  and 
copyhold  estates  in  the  county  of  Norfolk  were  devised  to  trus- 
tees in  trust  for  the  testator's  daughter,  Elizabeth  Hodson,  the 
wife  of  Thomas  Hodson,  for  life,  for  her  sole  and  separate  use, 
with  remainder  to  her  children  and  their  heirs,  in  such  parts  and 
proportions,  manner  and  form  as  she  should,  notwithstanding 
her  coverture,  by  will  appoint  The  codicil  declared  that  the  re- 
ceipt or  receipts  of  the  testator's  daughter,  notwithstanding  her 
coverture,  should  from  time  to  time  be  a  sufficient  dischai^  to 
the  trustees,  and  any  future  trustees  thereafter  by  them  appoint- 
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ed,  in  and  about  the  execution  of  the  trusts  therein  contained, 
and  in  case  either  of  the  trustees  thereby  appointed,  should  re- 
fuse to  act,  it  should  be  lawful  for  the  continuing  trustee,  with 
the  consent  of  the  testator's  daughter,  to  appoint  one  other  trus- 
tee to  act  with  him  in  the  trusts  &c.,  and  that  each  trustee  should 
be  answerable  only  for  his  own  separate  acts,  deeds  receipts  and 
disbursements,  and  should  be  reimbursed  all  costs,  charges  and 
expenses  attending  the  execution  of  tlie  trusts  therein  contained. 
No  special  provision  was  made  for  the  expenses  attending  the 
admission,  from  time  to  time,  of  the  trustees  to  the  copyholds. 

After  the  death  of  the  testator,  Mrs.  Hodson  received  the  rents 
and  profits  of  the  testator's  real  estates  to  her  separate  use.  She 
had  several  children,  all  of  whom,  except  Elizabeth,  died  in  her 
lifetime  without  issue.  Elizabeth  married,  in  Mrs.  Hodson's 
lifetime,  the  Rev.  Edward  Bull,  and  had  several  children. 

Mrs  Hodson  having,  under  the  wills  of  her  father  and  mother, 
powers  of  appointment  over  considerable  personal  estate,  and 
being  possessed  of  a  large  separate  property  of  her  own, 
by  her  will  appointed  and  bequeathed  all  that  'property  [•448] 
to  Henry  Birkbeck  and  Clement  William  Unthank,  whom 
she  also  nominated  her  executors,  in  trust  for  her  daughter  Eliz- 
abeth Bull  for  her  life,  for  her  separate  use,  and  after  her  decease, 
for  the  benefit  of  her  children. 

She  made  no  appointment  of  the  real  estate,  but  upon  the  mar- 
riage of  Mr.  and  Mrs.  Bull,  it  was  settled  upon  them  for  their 
lives  with  remainder  to  their  children.  She  died  in  November, 
1840,  leaving  Mr.  and  Mrs.  Bull,  and  their  children,  all  of  whom 
were  infants,  survivhig  her. 

In  the  lifetime  of  Mrs.  Hodson,  the  trusts  of  the  real  estates 
had  become  vested  in  Biricbeck  and  Unthank,  the  same  persons 
as  were  named  executors  and  trustees  under  her  will,  Mr,  Un- 
thank  was  admitted  to  the  copyholds,  and  the  amount  of  the  sums 
required  for  fines,  fees,  and  stamps,  on  his  admission,  was  £265, 
That  sum  was  never  paid  by  Mrs.  Hodson,  and  the  steward  of  the 
manor  threatened  to  bring  his  action  against  Unthank  to  recover 
the  amount 

The  present  suit  having  been  instituted  on  behalf  of  the  in- 
fant children  of  Mr.  and  Mrs.  Bull  against  Mrs.  Hodson's  execu* 
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tors,(a)  and  against  the  father  and  mother  of  the  plaintiffs,  for 
the  purpose  of  having  the  personal  estate  of  Mrs.  Hodson  admin- 
istered and  the  residue  secured,  and  the  usual  decree  having 
been  made,  and  various  sums  of  money  having  been  paid  by  die 
executors  into  Court  on  account  of  the  assets  of  the  testatrix,  a 
petition  was  presented  on  the  part  of  Mr.  and  Mrs.  Bull,  praying 
that  the  before-mentioned  sum  of  £255  might  be  paid  out  of  the 
assets  of  the  testatrix,  in  case  the  Court  should  be  of  opinion  that 
she,  as  tenant  for  life  of  the  copyhold,  was  bound  to  pay 
[*449]  the  whole  of  that  'sum;  otherwise,  that  it  might  be  re- 
ferred to  the  Master  to  setfle  the  proportions  of  that  sum 
which  ought  respectively  to  be  borne  by  her  estate,  and  the  party 
entitled  to  the  inheritance. 

Mr.  Wigram  (with  whom  was  Mr.  Vesey  Dawson,)  the  pe« 
titioners,  referred  to  Ghreenwood  v.  Evans.{h) 

Mr.  Kenyan  Parker  and  Mr.  CoUyer  for  the  trustees. 

Mr.  Wright  for  the  plaintiffs. 

The  Tice-Chancellor  directed  a  reference  to  the  Master  to 
inquire  whether,  under  the  circumstances  stated  in  the  petition, 
it  would  be  fit  and  proper  and  for  the  benefit  of  the  parties  in- 
terested in  the  personal  estate  of  the  testatrix,  Elizabeth  Hodson^ 
that  any,  and  (if  any)  what,  part  of  the  copyhold  fines  and  fees, 
in  the  petition  mentioned,  should  be  paid  out  of  the  corpus  of 
such  personal  estate.  The  Master  to  be  at  liberty  to  state  any 
circumstances  relating  to  such  inquiry  specially,  and  to  include 
the  result  of  such  inquiry  in  his  general  report. 

Jiity  Ist-^The  Master  made  his  report,  and  thereby  stated 

(a)  AdmiiiHtnition  was  granted  to  the  execnton,  limited  to  the  residae  of  the  per- 
sonal estate  of  Robert  Ellis,  and  the  residue  of  the  estate  of  Mary  Ellis,  the  mother 
of  Mrs.  Hodson,  and  the  rents  and  profits  of  the  real  estate  of  Mrs.  Hodson,  due  at 
the  time  of  her  decease,  and  also  all  savings  and  accumulations  arising  out  of  the 
separate  estate  and  effects,  and  of  which  she  had  a  right  to  dispose. 

{b)  4  Beay.  44 ;  see  Playtert  t.  Abhott,  2  M.  d&  K.  97. 
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his  opinion  to  be,  that  having  regard  to  the  question,  whether 
under  the  will  of  Robert  Ellis  the  said  Elizabeth  Hodson,  the 
testatrix,  was  not  bound  to  pay  the  whole  of  the  copyhold  fines 
and  fees  in  the  petition  mentioned,  or  assuming  that  upon  the 
true  construction  of  the  said  will  it  should  be  held  that  she  was 
not  bound  to  pay  the  whole  thereof,  then  having  regard  to  the 
interest  which  the  parties  who  were  entitled  to  the  said  copy- 
hold estates  took  in  the  personal  estate  of  the  said  testa- 
trix, and  to  the  difficulties  in  'ascertaining  in  what  pro-  [MSO] 
portion  and  by  whom  the  said  copyhold  fines  and  fees 
were  properly  payable,  it  would  be  fit  and  proper  and  for  the 
benefit  of  the  parties  interested  in  the  personal  estate  of  the  said 
testatrix,  that  one-third  part  of  the  said  copyhold  fines  and  fees 
should  be  paid  out  of  the  corptis  of  such  personal  estate,  the  said 
Edward  Bull  having  undertaken  to  pay  the  remaining  two-third 
parts  thereof. 
Upon  the  cause  coming  on  for  hearing  for  further  directions, 

The  Vice-Chancellor  inquired  whether  the  personal  atten- 
tion of  the  Master  had  been  called  to  the  question  as  to  the  copy- 
holds? 

Upon  being  assured  that  such  was  the  case,  his  Honor  decreed 
in  conformity  with  the  report,  that  one-thii-d  of  the  sum  of  £255 
due  for  fines  and  fees  on  admission  to.  the  copyholds  should  be 
raised  by  sale  of  a  sufficient  part  of  the  consols  standing  to  the 
credit  of  this  cause,  and  be  paid  to  the  defendants,  the  trustees, 
the  defendant  Edward  Bull  consenting  to  pay  the  other  two- 
thirds  ;  the  sum  so  paid  to  be  applied  in  payment  of  such  fines 
and  fees. 
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[•451]  *Davenport  V.  Bishopp. 

1843 :  July  7th  and  10th. 

In  a  settlement  made  in  contemplation  of  a  marriage  between  A.  and  B.,  they  cove- 
nanted with  each  other  and  with  the  trusteee,  that  if  B.,  the  intended  wife,  ahonld 
daring  the  coverture  become  seised  or  possessed  of  or  entitled  to  any  property,  real 
or  pereoual,  by  any  devise,  gift,  or  beqaest  in  her  favor,  or  otherwise,  such  property 
should,  within  six  months  after  she  shonld  become  so  seised  or  possessed  thereof  or 
entitled  thereto,  btf  conveyed  and  assured  to  such  uses,  intents,  and  purposes  as  B. 
should  appoint,  and  in  default  of  appointment  to  B.  for  life,  with  remainder  to  A. 
for  life,  with  remainder  to  the  children  of  B. ;  and  if  there  should  be  no  children  or 
child  of  B.  living  at  the  death  of  the  survivor  of  A.  and  B.,  then  to  the  use  of  M. 
L ,  the  niece  of  B.,  her  heirs,  executors,  administraton  and  assigns.  The  marriage 
took  effect,  and  during  the  coverture,  real  property  descended  on  B ,  which  was  not 
settled  in  pursuance  of  the  covenant  Some  years  afterwards,  B.  died,  without 
issue,  and  without  having  made  any  appointment,  leaving  G.  her  heir-at-law.  In 
a  suit  instituted  by  A.  against  C,  and  the  trustees  of  the  settlement,  to  enforce  the 
performance  of  the  covenant : — Held,  that  m  order  to  satisfy  the  terms  of  the  mar- 
riage contract,  the  covenant  must  be  carried  into  execution  in  toto  ;  and  therefore 
not  only  that  the  limitation  to  A.  for  his  life,  but  that  the  ultimate  limitation  to  M. 
li.,  though  a  stranger  to  the  settlement,  must  take  effect[l] 

If  two  parties,  for  valuable  consideration,  enter  into  a  contract  of  which  one  of  the 
stipulations  is  solely  for  the  benefit  of  a  third  person,  who  is  a  stranger  to  the  con- 
tract, and  from  whom  no  consideration  moves,  it  is  not  competent  to  either  of  the 
contracting  parties  afterwards  to  object  to  that  stipulation. 

By  an  indenture  dated  the  22nd  December,  1818,  and  made 
between  Eleanora  Roberts  of  the  first  part,  Samuel  Davenport 
of  the  second  part,  and  E.  T.  Beynon  and  Thomas  Bishopp  of 
the  third  part,  reciting  that  Eleanora  Roberts  was  under  the  will 
of  her  father  seized  of  a  manor  and  certain  other  real  estate  for 
her  life,  and  was  under  the  will  of  her  uncle,  Francis  Cheselden, 
entitled  to  one  moiety  of  his  residuary  personal  estate  expectant 
on  the  decease  of  her  micle  Nedham  Cheselden,  the  value  of 
which  moiety  was  estimated  at  £4000,  and  was  also  possessed 
of  other  personal  estate,  and  was  in  expectation  of  becoming  en- 
titled to  or  possessed  of  other  property,  real  or  personal,  or  both ; 
and  reciting  an  intended  marriage  between  Eleanora  Roberts 
and  Samuel  Davenport,  and  that  upon  the  treaty  for  such  mar- 

[l]  See  Davenport  ▼.  BUhopp,  1  Phil.  69a 
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riage  it  had  been  agreed  that  the  said  real  and  personal  property, 
should  be  settled  as  thereinafter  mentioned ;  and  further  reciting 
that  it  had  been  also  agreed  upon  the  said  treaty  by  and  between 
the  said  Eleanora  Roberts  and  Samuel  Davenport  that  if  any  other 
property,  real  or  personal,  should  at  any  time  or  times  thereafter 
be  left  or  given  to  the  said  Eleanora  Roberts,  or  should  descend 
or  come  to  her  by  heirship,  distribution  or  otherwise,  the 
same  should,  according  to  *the  nature  thereof,  be  settled  [*452] 
and  vested  in  trustees  in  such  manner  as  thereinafter 
mentioned  in  that  behalf;  It  was  witnessed  &c.  Then  fol- 
lowed a  conveyance  of  the  real  estate  to  the  trustees  upon  trust 
for  the  separate  use  of  the  intended  wife  during  her  life,  and  an 
assignment  of  the  personalty  upon  trust  for  the  intended  hus- 
band and  wife  for  tlieir  lives,  and  afterwards  for  the  children  of 
the  marriage.  If  there  should  be  no  children,  the  sum  of  £2000, 
part  of  the  said  sum  of  £4000,  was  to  be  transferred  to  the  hus- 
band or  his  representatives ;  the  residue  to  the  wife,  if  she  sur- 
vived her  husband,  if  not,  according  to  her  appointment ;  and 
in  default  of  appointment,  to  such  person  or  persons  as  at  the 
time  of  her  death  would  have  been  her  next  of  kin  if  she  had 
died  sole  and  without  having  been  married. 

The  settlement  then  after  various  usual  clauses  contained  the 
following :  And  it  is  hereby  declared  and  agreed  by  and  between 
the  said  Eleanora  Roberts  and  Samuel  Davenport,  and  each  of 
them  the  said  Eleanora  Roberts  and  Samuel  Davenport,  doth 
hereby  for  herself  and  himself,  and  her  and  his  heirs,  executors 
and  administrators,  covenant,  declare,  and  agree,  with  and  to  the 
said  E.  T.  Beynon  and  Thomas  Bishopp,  their  heirs,  executors, 
and  administrators,  that  if  the  said  marriage  shall  take  eiSect, 
and  the  said  Eleanora  Roberts  shall  at  any  time  or  times  here- 
after, during  the  said  intended  coverture  between  her  and  the  said 
Samuel  Davenport,  become  seized,  or  possessed  of,  or  entitled  to, 
any  property,  either  real  or  personal  by  any  devise,  gift,  or  be- 
quest in  her  favor  or  otherwise,  such  property  shall,  within  six 
months  after  she  shall  become  so  seized  or  possessed  thereof  or 
entitled  thereto  respectively,  be  granted,  conveyed,  assigned  and 
released  or  otherwise  assured  to  the  said  E.  T.  Benyon  and 
Thomas  Bishopp,  their  heirs,  executors,  administrators  and  as- 
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signs,  according  to  the  nature  and  tenure  thereof  respectivelyy 
or  unto  such  other  person  or  persons,  his  or  their  execu- 
[*453]  tors,  ^administrators  and  assigns,  as  the  said  Eleanora 
Roberts  shall  appoint,  so  and  in  such  sort,  manner,  and 
form,  as  that  the  same,  respectively,  shall  be  limited  to  such 
uses,  intents  and  purposes,  as  she  the  said  Eleanora  Roberts 
(notwithstanding  her  said  intended  coverture)  shall  by  deed  or 
will  direct,  limit,  appoint,  give,  devise  or  bequeath  the  same : 
and  for  want  of,  and  until,  such  direction,  limitation,  appoint- 
ment, gift,  devise,  or  bequest,  to  the  use  of  the  said  Eleanora 
Roberts  and  her  assigns,  for  her  life,  for  her  own  sole,  separate 
and  peculiar  use  and  benefit,  independent  of  her  husband,  and 
not  to  be  subject  to  his  debts  or  control,  and  that  her  receipt  alone, 
notwithstanding  her  said  intended  coverture,  shall  be  a  sufficient 
discharge  for  the  rents,  issues,  profits,  dividends,  and  proceeds  of 
such  property,  respectively,  in  the  usual  manner  in  such  cases ; 
and  from  and  after  the  decease  of  the  said  Eleanora  Roberts,  to 
the  use  of  the  said  Samuel  Davenport  and  his  assigns  for  his 
life,  and  from  and  immediately  alter  his  decease,  to  the  use  of 
all  and  every  the  children  of  the  said  Eleanora  Roberts  and 
their  respective  heirs,  executors,  administrators  and  assigns,  in 
equal  shares  (if  more  than  one,)  as  tenants  in  common,  and  not 
as  joint-tenants,  and,  if  only  one  such  child,  to  the  use  of  that 
child  wholly,  his  or  her  heirs,  executors,  administrators  and  as- 
signs :  but  if  there  shall  be  no  such  child  or  children,  or  descen- 
dant of  any  such  child  or  children,  living  at  the  decease  of  the 
survivor  of  them  the  said  Eleanora  Roberts  and  Samuel  Daven- 
port, then  to  the  use  of  her  niece  Mary  Jane  Weltden  Lucas,  her 
heirs,  executors,  administrators  and  assigns  for  ever. 

The  marriage  took  effect  soon  after  the  date  of  the  settlement 

Mary  Jane  Weltden  Lucas,  named  in  tlie  settlement,  was  the 

only  child  of  Mary  Jane  Weltden  Lucas,  afterwards  Mary  Jane 

Weltden  Bishopp,  the  sister  of  Mrs.  Davenport.    She  died  in 

1823,  unmarried. 

Nedham  Cheselden,  the  uncle  of  Mrs.  Bishopp  and 

[•454]    Mrs.  'Davenport,  by  his  will,  dated  the  9th  April,  1818, 

gave  and  devised  all  his  real  estates  unto  the  Rev.  S. 

W.  Pochin,  his  heirs  and  assigns,  to  hold  the  same  to  the  use  of 
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his  (the  testator's)  wife  Jane  Chelsden  (since  deceased)  for  her 
life,  with  remainder  to  the  use  of  his  niece  Mary  Jane  Weltden 
Bishopp  and  her  assigns  for  her  life,  remainder  to  the  use  of 
Mary  Jane  Weltden  Lucas,  daughter  of  the  said  Mrs.  Bishopp 
by  her  former  husband,  and  her  assigns  for  her  life,  with  remain- 
der to  the  use  of  the  said  W.  Pochin  and  his  heirs  during  the 
life  of  the  said  Mary  Jane  Weltden  Lucas,  in  trust  to  support 
the  contingent  remainders,  with  remainder  to  the  use  of  his  the 
testator's  own  right  heirs  for  ever. 

At  the  death  of  Nedham  Cheselden,  who  died  without  ever 
having  had  issue,  Mrs.  Bishopp  and  Mrs.  Davenport  were  his 
CO- heiresses  at  law. 

Mrs.  Davenport  died  in  1839,  without  issue,  and  without  hav- 
ing exercised  any  power  of  appointment  under  the  settlement, 
leaving  Mrs.  Bishopp  her  sole  heiress-at-law. 

The  bill  was  filed  by  Samuel  Davenport  against  Mrs.  Bishopp, 
E.  T.  Benyon,  who  was  the  surviving  trustee  of  the  settlement, 
and  the  heirs  of  Mary  Jane  Weltden  Lucas ;  and  it  prayed  that 
the  defendant  Mrs.  Bishopp,  as  the  sole  heiress-at-law  of  Mrs. 
Davenport,  might  be  decreed  specifically  to  perform  the  covenant 
of  Mrs.  Davenport  contained  iu  the  settlement,  and  to  convey 
the  estates  devised  by  the  will  of  Nedham  Cheselden,  so  as  to 
vest  one  moiety  thereof,  subject  to  Mrs.  Bishopp's  life  interest 
therein,  in  the  surviving  trustee  of  the  settlement,  to  the  uses 
expressed  in  the  covenant  The  bill  also  prayed  relief  in  respect 
of  one  moiety  of  the  personal  estate  of  Francis  Gheselden.(a) 

The  defendant  E.  T.  Benyon  having  died  after  the 
•commencement  of  the  suit,  it  was  revived  against  the    [MSS] 
devisees  of  his  trust  estates. 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Randdl^  for  the  plaintiffs. 

Mr.  Cooper  and  Mr.  Metcalfe^  for  the  defendant  Mrs.  Bishopp. 
— We  concede  that  the  plaintiff  is  entitled  to  a  life  estate  in  the 
lands  in  question ;  but  we  submit  that  the  heirs-at-law  of  Miss 

(a)  As  to  thiB)  eee  poft,  p.  463. 
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Lucas,  being  mere  Tolunteers,  take  no  interest.  In  order  to  sup- 
port limitations  in  marriage  settlements  in  favor  of  collaterals, 
there  must  be  a  stipulation  on  the  part  of  the  father  of  the  settlor, 
raising  a  consideration  in  their  behalf.  In  most  of  the  cases,  the 
father,  having  an  interest  in  the  land  and  being  a  party  to  the 
settlement,  has  stipulated  in  favor  of  his  younger  children  or 
grandchildren ;  and  on  that  ground  the  limitations  to  those  par- 
ties have  been  supported  :  Vernon  v.  Vemon^{a)  Osgood  v. 
Strode,{b)  Stephens  v.  Trueman,{c)  Goring  v.  Nash.{d)  But 
the  marriage  consideration  alone  will  not  support  limitations  to 
collaterals.  In  Sutton  v.  Chetwynd,{e)  it  was  held,  that  a  cove- 
nant in  marriage  articles  in  favor  of  a  mere  stranger  could  not 
be  supported.  The  same  rule  must  apply  to  a  covenant  in  fa- 
vor of  a  remote  collateral.  In  Claytoti  v.  Lord  }Vilton,{f)  a 
limitation  in  favor  of  such  a  party  was  supported  ;  but  merely 
as  standing  between  two  valid  limitations.  In  Johnson  v.  Le- 
gard^{g)  Lord  Eldon  considered  the  limitations  in  favor  of  the 
brothers  of  the  settlor  to  be  merely  voluntary ;  and  the  case  of 

Cotterall  v.  Homer{h)  supports  that  view. 
f*456]        Then,  supposing  the  covenant  in  favor  of  Miss  *Lucas 

to  have  been  merely  voluntary,  or  founded  merely  on  a 
meritorious  and  not  a  valuable  consideration,  this  Ck)urt  will  not 
carry  it  into  execution ;  Dillon  v.  Coppin^{i)  Jefferys  v.  Jef- 
ferys^{j)  HoUoway  v.  Headington  ;{k)  which  cases  may  be  con- 
sidered as  overruling  the  doctrine,  though  not  the  decision,  in 
Ellis  y,  Nimmo.{l) 

Mr.  Swanston  and  Mr.  Amphlett,  for  the  heirs-at-law  of  Mary 
Jane  Weltden  Lucas. — Firgt  assume  these  defendants  to  be  vol- 
unteers. There  is  no  case  in  which  the  right  of  collateral  rela- 
tions has  been  defeated  as  between  them  and  other  volunteers. 
In  HaleY,  Lanibe^{m)  Lord  Northington  said  that  the  considera- 
tion of  marriage  runs  through  all  the  Umitations  of  the  settle- 

(a)  2  P.  W.  594.         (6)  lA  245.  (c)  1  Vcz  sen.  73.         (<0  3  Atk.  186. 

(e)  3  Mer.  249.  (/)  6  M.  &  S.  67,  n 

Kg)  Tarn.  R.  &  281 ;  see  p.  293.  (A)  7  Jurist,  544.        (i)  4  MyL  &,  C.  647. 

0)  Cr.  6b  Ph.  138.  {k)  8  Sim.  324.  (Z)  Rep.  t  Subd.  33a 

Cm;  2  Eden,  293. 
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ment  ;  and,  but  for  the  intervention  of  a  common  recovery,  his 
Lordship  would  have  supported  a  limitation  in  favor  of  a  grand- 
son of  the  uncle  of  the  settlor.  In  Sutton  v.  Chetwynd  all  that 
Sir  William  Ghrcmt  decided  was  this — that  not  every  limitation 
in  a  marriage  settlement  is  protected  and  rendered  valuable  by 
the  consideration  of  marriage.  In  the  House  of  Isolds,  that  case 
seems  to  have  been  argued  on  a  different  point,  namely,  whe- 
ther Sir  William  Pulteney,  the  father  of  Lady  Bath,  was  not  a 
purchaser  for  the  benefit  of  Sir  Richard  Sutton.(o)  It 
may  be  remarked  that  Sir  Richard  Sutton  'was  not  al-  [*457] 
luded  to  by  the  articles,  and  that  the  volunteer,  who 
claimed  under  him,  was  plaintiff  in  the  suit.  In  the  present 
case  we  do  not  call  the  court  into  activity.    We  come  in  under 

(a)  See  Turn.  &  R.  296;  and  H.  L.  Appeal  Caaes,  VoL  25,  Part  4, p.  558.  The 
following  were  the  printed  reasons  for  the  appellant  :— 

1.  Because  Sir  W.  Pulteney  and  his  daughter,  Lady  Bath,  had  each  of  them  an 
interest  in  the  estates  comprised  in  the  said  articles  of  settlement,  and  he  relinquished 
his  interest  in  consideration  of  the  settlement  agreed  to  be  made  by  her ;  and  his  re- 
linquishment was  a  consideration  sufficient  to  support  all  the  limitations  in  the  articles. 
This  was  evidently  the  intention  of  Sir  W.  P.,  in  order  that  the  copyhold  estate  in 
question  should  be  settled  so  as  to  go  according  to  the  limitations  in  the  will  of  Mrs. 
Frances  Pulteney,  under  which  the  principal  part  of  the  estates  comprised  in  the 
articles  had  come  to  himself  and  his  daughter. 

?.  Because  this  is  a  case  of  articles  made  in  consideration  of  marriage,  when  no 
creditor  or  purchaser  for  a  yaluable  consideration  is  concerned  in  resisting  the  per- 
formance.— ^The  Countess  of  Bath  did,  by  her  will,  recite  the  articles  in  question,  and 
(though  no  settlement  pursuant  to  them  was  oyer  made)  appointed  her  personal  estate, 
as  in  pursuance  and  execution  of  the  power  covenanted  to  be  reserved  to  her,  to  per- 
sons, who  were  mere  volunteers ;  and  the  Court  of  Chancery,  on  a  bill  filed  by  one 
of  those  appdntees  against  the  personal  representatives  of  Sir  James  Pulteney,  who 
survived  his  wife,  the  said  Countess  of  Bath,  decreed  that  these  appointees  were  en- 
titled.   It  would  be  difficult  to  distinguish  the  eases. 

3.  Because,  if  the  articles  had  been  performed  by  equity  in  the  lifetune  of  the  Coun- 
tess and  her  husband,  they  must  have  been  executed  in  tola. 

4.  Because  the  appellant  has  a  right  to  bring  an  action  for  breach  of  covenant  In 
the  names  of  the  trustees  of  the  articles  and  equity  to  prevent  circuity  of  action,  will 
perform  the  articles  in  specie. 

The  printed  reason  for  the  respondents  was  in  these  terms  >- 
Because  the  appellant,  not  being  within  the  consideration  of  the  aforesaid  aitides 
for  a  settlement  made  upon  the  marriage  of  the  Countess  of  Baih,  has  no  right  to  call 
npon  a  court  of  ^equity  for  a  specific  performance  of  these  articles  against  her  heint 
The  decision  in  the  Court  below  was  affiimad. 
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the  shadow  of  the  plaintiff.  The  question  here  is,  (and  that  is 
sufficient  to  distinguish  this  case  from  Sutton  v.  Chetwynd,) 
who  has  the  most  equity,  the  plaintiff  claiming  under  a  solemn 
covenant  made  upon  his  marriage,  or  those  claiming  under  the 
wife,  who  seek  to  defeat  that  equity  ?  If  the  plaintiff  has  any 
equity  to  have  the  articles  executed  in  his  favor,  ihey  must  lie 
executed  in  toto.  Even  in  Sutton  v.  Chetwynd  it  seems  clear 
that  if  the  articles  had  been  performed  by  a  court  of  equity  in 
the  lifetime  of  the  countess  and  her  husband,  they  must  have 
been  wholly  executed.  In  Goring  v.  Nash^  Lord  Hardvncke 
felt  the  difficulty  as  to  a  partial  execution  of  the  articles.  New- 
stead  V.  Seales,{a) 

But,  secondly,  the  defendants  are  not  in  reality  volun- 
[*458]  teers.  •The  question  is,  not  so  much  whether  Miss 
Lucas,  by  virtue  of  relationship  to  the  wife,  was  with- 
in the  marriage  consideration,  as  whether  she  was  within 
the  contract  of  the  parties.  It  is  a  question  of  fact  whether  the 
particular  limitation  was  part  of  the  marriage  contract  Is  there 
any  reason  to  suppose  that  a  benefit  to  Miss  Lucas  was  not  con- 
templated by  the  parties — ^that  it  did  not  expressly  form  part  of 
their  stipulations?  Her  relationship  is  at  least  fair  presumptive 
evidence  that  it  did.  In  Vernon  v.  Vernon,  the  limitation  to  the 
brothers  of  the  settlor  were  supported  on  the  ground  that  the 
settlor  by  the  act  of  joining  in  the  settlement  became  purchaser 
for  them.  Holford  v.  H6lford,{a)  In  Johnson  v.  hegard,  where 
the  limitation  to  the  brothers  and  sisters  of  the  husband  were 
considered  merely  voluntary,  it  was  a  settlement  of  the  husband^s 
own  land ;  and  the  Court  must  have  thought  that  the  wife  was 
hardly  interested  in  that  matter.  On  the  other  hand,  in  Clctytofn 
V.  Lvrd  Wilimij  the  wife  might  well  have  consented  that  her 
daughters  should  be  postponed  to  the  sons  of  a  second  marriage, 
though  not  to  a  stranger.  In  the  decision  of  these  two  cases  it 
was  probably  thought  that  circumstances  did  not  exist  in  the 
one,  and  did  exist  in  the  other,  sufficient  to  bring  the  party  with- 
in the  marriage  contract. 
Lastly,  as  this  is  a  contract  under  seal,  it  is  not  necessary  to 

(«)  1  Atk.  965.  (b)  1  Cb.  Cm.  816. 
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resort  to  the  doctrine  in  EUis  v.  Nimmo.  The  right  of  the  trus- 
tees to  bring  an  action  on  the  covenant,  gives  the  Court  ground 
for  decreeing  the  specific  performance  of  it :  Vernon  v.  Vernon^ 
Stephens  v.  Truemati,  Beard  v.  Nutthall,{a)  Williamson  v. 
Codrington,{b)  Colman  v.  SarreL{c) 

Mr.  THUotson  appeared  for  other  parties. 
Mr.  Rttssell  in  reply. 

*The  Vice-Chancellor. — The  bill  in  this  case  is  [*459] 
filed  by  Mr.  Davenport,  for  the  execution  of  the  trusts 
of  the  settlement  made  in  contemplation  of  his  marriage  with 
Miss  Eleanora  Roberts,  afterwards  his  wife.  Part  of  the  relief 
asked  being  the  specific  performance  of  a  covenant  contained  in 
the  deed  as  to  property,  that  she  might  acquire  during  the  cover- 
ture, it  was  with  reference  to  this  covenant  that  my  judgment 
was  reserved. 

The  settlement — an  indenture,  dated  the  22nd  December,  1818, 
was  thus : — [His  Honor  here  stated  the  material  parts  of  the  set- 
tlement.] 

Some  years  after  the  marriage,  Mrs.  Davenport  died  without 
issue,  and  without  having  had  a  child,  as  I  collect  ]  and  also 
without  having  exercised  any  power  given  to  her  by  the  settle- 
ment. 

During  her  coverture  there  descended  upon  herself  and  the 
defendant,  Mrs.  Bishopp,  as  co-parceners,  the  reversion  in  fee 
expectant  on  the  death  of  Mrs.  Bishopp,  in  certain  freehold  es- 
tates. Though  Mrs.  Davenport's  share  in  this  reversion  is  ad- 
mitted to  have  been,  or  has  scarcely  been  argued  not  to  have  been, 
and  I  think  certainly  was,  affected  by  the  covenant  for  settling 
future  property,  and,  though  the  descent  took  place  some  years 
before  her  death,  no  settlement  or  conveyance  was  ever  made  of 
it,  and  it  consequently  descended  legally  at  her  death  on  Mrs. 
Bishopp,  as  Mrs.  Davenport's  sole  heiress-at-law. 

Mrs.  Bishopp,  admitting  that,  if  the  covenant  bound  this  pro- 
perty, Mr.  Davenport  is  entitled  to  have  it  settled  upon  him  for 

(a)  I  Vera.  427.    (5)  1  Vex  sen.  51 1.    (e)  3  Bro.  C.  C.  12 ;  1  Ve«.  jun.  50. 

Vol.  IL  M 
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life,  (subject  of  course  to  her  life-interest,)  yet  contends,  that  the 
heirs  of  Miss  Lucas,  the  niece,  can,  as  Miss  Lucas  was,  as  it  is 
said,  a  volunteer,  claim  nothing,  and  that  the  covenant  is,  in 
effect,  to  have  no  operation  beyond  Mr.  Davenport's  life  interest; 
while  the  heirs  of  Miss  Lucas,  on  their  side,  claim  the  full  per- 
formance of  the  covenant  This  is  the  question  of  which  I  am 
now  to  dispose. 

It  may  be  observed  that  Mr.  Nedham  Oheselden,  the  an- 
cestor from  whom  this  reversion  descended  on  the  two 
[*460]  *ladies,  having  died  much  more  than  six  months  before 
the  decease  of  Mrs.  Davenport,  the  covenant  with  the 
trustees  was  consequently  broken  in  her  lifetime;  and  that, 
whether  Mrs.  Bishopp,  who,  as  the  heiress  of  Mrs.  Davenport, 
has  legally  assets  by  descent,  is  or  is  not  liable  to  be  sued  at  law 
upon  the  covenant,  that  is,  whether  the  covenant  with  the  trus- 
tees is  joint  and  several,  or  joint,  or  several,  Mr.  Davenport,  I  ap- 
prehend is  certainly  so  liable ;  nor,  as  far  as  I  am  aware,  is  there 
any  equity  to  restrain  the  surviving  tTUStee  of  the  settlement,  or 
his  representative,  from  proceeding  at  law,  either  against  Mr. 
Davenport  or  the  heiress  of  Mrs.  Davenport,  for  the  benefit  of 
Miss  Lucas's  heirs,  upon  the  covenant  as  long  as  the  covenant 
remains  not  fully  performed. 

The  surviving  trustee  of  the  settlement,  or  his  representative, 
may  be  thought  to  be  a  trustee  of  the  covenant  for  the  benefit 
both  of  Mr.  Davenport  and  of  the  heirs  of  Miss  Lucas.  If,  with- 
out giving  Mr.  Davenport,  to  the  extent  of  his  life  intei:est,  the 
benefit  of  the  covenant  in  this  suit,  I  were  to  allow  the  covenant 
to  be  made  the  subject  of  an  action,  or  of  actions,  I  conceive  that 
the  damages  recoverable  would  be  upon  an  estimate  of  the  value 
of  his  interest  and  theirs  also.  Could  it  be  right  to  give  him  re- 
lief in  equity,  by  way  of  specific  performance,  as  to  his  life  in- 
terest, which  I  think  the  Court  bound  to  do,  and  leave  an  action 
or  actions  to  be  brought  as  to  the  interest  only  of  Miss  Lucas's 
heirs  ?    It  seems  to  me  not. 

These  considerations,  however,  which  appear  to  deserve  at- 
tention, are  not  all.  I  apprehend  that  if  two  parties,  in  contem- 
plation of  a  marriage  intended,  and  afterwards  had  between 
theiU}  or  for  any  other  consideration  between  themselves  coming 
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under  the  description  of  '^  valuable,"  have  entered  into  a  contract 
together,  in  which  one  of  the  stipulations  made  by  them  is  a 
stipulation  solely  and  merely  for  the  benefit  of  a  third  person, 
that  third  person  being  even  a  stranger  in  blood  to  each,  a 
stranger  to  the  contract,  and  a  person  from  whom  not 
any  valuable  or  meritorious  Consideration  moves,  has  [*461] 
moved,  or  is  to  move,  it  cannot,  generally  speaking,  be 
competent  to  one  party  to  the  contract,  or  to  those  representing 
that  party  in  estate,  to  say  to  the  other  party  to  the  contract, 
"  whatever  may  be  your  wishes,  whether  you  assent  or  dissent, 
that  stipulation  shall  go  for  nothing,  or  shall  not  have  effect 
given  to  it."  The  two  parties  to  the  contract  having  made  the 
stipulation  with  each  other,  mutual  assent  must  generally  be 
requisite  to  dissolve  that  which  by  mutual  assent  was  created. 
With  the  question  between  them,  the  gratuitousness  of  the  pro- 
vision towards  the  stranger,  as  far  as  the  stranger  is  concerned, 
seems  generally  to  have  little  or  nothing  to  do. 

In  the  present  case,  the  settlement  was  the  joint  act  of  Mr.  and 
Mrs.  Davenport:  the  covenant  is  between  themselves  as  well  as 
with  the  trustees ;  and  not  only  does  it  not  appear  that  either  he 
or  she  ever  dissented  from  the  full  performance  of  the  covenant, 
or  objected  to  it,  but  Mr.  Davenport's  bill  in  the  cause,  and  the 
ai^ument  of  his  counsel  at  the  bar  demand  its  unrestricted  ful- 
filment. 

Again.  I  am  struck  by  the  circumstance  that  the  covenant, 
which,  by  the  way,  extends  to  all  Mrs.  Davenport's  children — 
not  merely  to  her  children  by  Mr.  Davenport — comprises  per 
sonal  as  well  as  real  estate.  If  the  covenant  is  to  fail,  except  as 
to  Mr.  Davenport's  life  estate,  there  being  no  issue  of  Mrs.  Da- 
venport, the  personal  estate,  if  any,  expressed  to  be  affected 
by  it,  must,  I  suppose,  belong  to  Mr.  Davenport  as  his  wife's  ad- 
ministrator, or  as  entitled  to  be  so.  That  could  hardly  be  right. 
But  is  the  covenant  to  have  one  operation  as  to  freehold  and 
another  as  to  personal  property?  That  would  scarcely  seem 
proper.  If  the  ultimate  limitation,  instead  of  being  in  Miss  Lu- 
cas's favor  had  been  in  favor  of  the  person  or  persons  who,  at 
the  decease  of  the  survivor  of  Mr.  and  Mrs.  Davenport,  should 
answer  the  description  of  her  heir-at  law  or  next  of  kin,  would 
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not  that  have  been  effectual?  Mrs.  Bishopp's  coansel  have 
thought  it  prudent  to  avoid  admitting  that  it  would,  and 
[M62]  they  probably  would  not  have  deemed  it  'safe  to  admit, 
if  Mrs.  Davenport,  after  her  marriage,  and  in  the  lifetime 
of  Mr.  Nedham  Cheselden,  had  executed  her  power  of  appoint- 
ment over  this  property  voluntarily,  that  is,  without  valuable 
consideration,  by  deed,  the  validity  or  efficacy  of  such  a  disposi- 
tion. On  the  whole,  it  appears  to  me  that,  as  a  settlement  of 
this  reversion,  made  in  Mrs.  Davenport's  lifetime,  if  one  had  then 
been  made,  must  have  been  conformable  to  the  covenant  (inclu- 
ding, of  course,  her  unexercised  power ;)  so,  under  the  circum- 
stances of  the  case,  it  ought  now  to  be  made  in  the  same  man- 
ner. 

It  has  not  been  argued  that  the  circumstance  of  Miss  Lucas's 
death,  which  happened  after  the  marriage,  having  happened  in 
the  lifetime  of  Mr.  N.  Cheselden,  is  material. 

Upon  Johnson  v.  Legard,  Sutton  v.  Chettoynd,  EUis  v. 
Nimmo,  and  a  recent  case  of  Doe  v.  Rolfe,{a)  it  is  not  necessary, 
if  it  would  be  proper,  for  me  to  express  any  opinion.  My  present 
decision,  not  resting  upon  either  of  those  cases,  may,  I  apprehend, 
well  stand  consistently  with  each  of  them.  I  may,  perhaps, 
however,  be  allowed  to  say  of  Sutton  v.  Chetwyndj  the  settle- 
ment in  question  in  which  case  is  not  fully  stated  in  Mr.  Merri- 
val^s  Report,  that,  had  the  plaintiff  there  not  been  Sir  R.  Sutton 
(whose  position  has  been  argued  to  be  analogous  to  that  of  Miss 
Lucas,)  but  had  the  plaintiff  been  a  contracting  party,  or  the 
representative  of  a  contracting  party,  to  the  settlement,  the  result 
might  possibly  have  been  different.  "  It  is  generally  true,"  as 
was  said  by  Lord  Langdale  in  Colgear  v.  Lady  Mulgrave,{b) 
"that  when  two  persons,  for  valuable  consideration  between 
themselves  covenant  to  do  some  act  for  the  benefit  of  a  mere 
stranger,  that  stranger  has  not  a  right  to  enforce  the  covenant 
against  the  two,  although  each  one  might  as  against  the  other." 

In  thanking  the  bar  for  their  arguments  in  this  cause,  I  ought 
particularly  to  mention  that  of  Mr.  Amphlett. 

(a)  8  Ad  &  EIL  650.  (6)  3  Keen,  98. 
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Teitator  beqnratlied  the  remdne  of  his  penonal  ettato  after  the  deceaae  of  his  wife 
npon  trust,  to  pay  the  interest  and  proceeds  thereof  to  N.  for  life ;  and  after  hii 
decease,  the  testator  bequeathed  the  said  trust-money  unto  all  the  children  of  the 
said  N.,  in  equal  shares ;  and,  in  case  N.  should  die  without  leaving  lawful  issue, 
the  testator  gave  and  bequeathed  the  said  trust-money  unto  his,  the  testator's, 
nieces  M.  and  E.,  to  be  equally  divided  between  them,  share  and  share  alike ;  if 
either  of  his  said  nieces  should  depart  this  life  without  issue,  then  he  gave  and  be- 
queathed the  part  or  share  of  her  so  d3ring  to  the  survivor  of  them  z^Held,  that  the 
words  "  depart  this  life"  meant  **  depart  this  life  in  the  lifetime  of  either  of  the  pre- 
ceding tenants  for  life ;"  consequently,  that  £.,  having  survived  the  tenants  for  life, 
took  an  absolute  interest  in  one  moiety  of  the  residue,  though  she  died  without  iMne 
in  the  lifetime  of  M. 

^^Anotherquestion  in  this  cause  arose  upon  the  construe-  [*463] 
tion  of  the  will  of  Francis  Cheselden. 

By  his  will,  dated  the  25th  March,  1815,  Francis  Cheselden 
gave  and  bequeathed  the  residue  of  his  personal  estate,  after  the 
decease  of  his  wife,  upon  trust  to  pay  the  interest  and  proceeds 
thereof  to  Nedham  Cheselden  for  his  life  ;  and,  after  his  decease, 
the  testator  bequeathed  the  said  trust-money  or  property  unto  all 
the  children  of  the  said  Nedham  Cheselden,  in  equal  shares,  as 
he  should  by  deed  or  will  bequeath  or  appoint  the  same  ;  and  in 
case  the  said  Nedham  Cheselden  should  die  without  leaving  law- 
ful issue,  the  testator  gave  and  bequeathed  the  said  tru^t-money 
or  property  unto  his,  the  testator's,  nieces,  Mary  Jane  Weltden 
Lucas  (afterwards  Bishopp,)  and  Eleanora  Roberts,  (afterwards 
Davenport,)  daughters  of  his  sister,  Mary  Roberts,  to  be  equally 
divided  between  them,  share  and  share  alike ;  and  if  either  of 
his  said  nieces  should  depart  this  life  without  issue,  then  he  gave 
and  bequeathed  the  part  or  share  of  her  so  dying  to  the  survivor 
of  them ;  but  if  either  of  them  should  depart  this  life,  leaving  a 
child  or  children,  then  the  said  testator  declared  his  will  to  be, 
that  such  issue  should  be  entitled  to  his,  her,  or  their  parent's 
share. 

The  moiety  of  Francis  Cheselden's  residuary  personal  estate, 
to  which,  under  the  foregoing  will  Mrs.  Davenport  was  contin- 
gently entitled,  was  comprehended  in  her  marriage  settlement  in 
the  manner  before  mentioned.(a)  Accordingly,  upon  the  death 
of  Nedham  Cheselden,  who  never  had  any  issue^  the  simi  of 

(«)  86eafi<e,p.451. 
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43682. 11^.  5d,  Consols,  which  constituted  nearly  one  moiety  of 
Francis  Cheselden's  residuary  personal  estate,  was  transferred  to 

the  trustees  of  that  settlement. 
[*464]        *Upon  the  death  of  Mrs.  Davenport,  her  husband,  the 

plaintiff,  claimed  to  be  paid  the  sum  of  £2000,  mention- 
ed in  the  settlement,  out  of  the  4368^  11^.  Bd.  Consols,  and  to 
receive  the  dividends  on  the  residue  of  that  stock  for  his  life ; 
insisting  that,  according  to  the  true  construction  of  Francis  Ches- 
elden's will,  one  moiety  of  his  residuary  personal  estate,  upon 
the  death  of  Nedham  Cheselden  without  children,  vested  abso- 
lutely in  Mrs.  Davenport,  and  became  subject  to  the  trusts  of  the 
settlement.  Mrs.  Bishopp,  on  the  other  hand,  claimed  to  be  ab- 
solutely entitled  to  that  moiety,  upon  the  death  ci  her  sister  with- 
out issue. 

Mr.  Russellj  for  the  plaintiff,  observed,  that  the  words  <<  if  either 
of  my  said  nieces  shall  depart  this  life"  meant ''  if  either  &c. 
shall  depart  this  life  before  she  comes  into  possession."  An  ab- 
solute interest  was  given  to  the  nieces  in  the  first  instance.  The 
gift  over,  therefore,  was  only  substitutionary,  in  the  event  of 
either  dying  in  the  lifetime  of  the  tenant  for  Ufe.  Montagu  v. 
NuceUa.{a)  [7%e  Vice-Chancellor  referred  to  Ltord  Douglas  v. 
Chdlmer.{b) 

The  point  was  not  pressed  on  the  other  side. 

The  Vice-Chancellor. — My  impression  upon  this  will,  hav- 
ing regard  to  all  the  expressions  contained  in  it,  is,  that  the 
words  '^  if  either  of  my  said  nieces  shall  depart  this  life"  mean, 
"  if  either  of  my  said  nieces  shall  depart  this  life,  living  either 
of  the  former  tenants  for  life."  Neither  of  the  events  here  con- 
templated occurred,  and  therefore  the  interest  will  be  governed 
by  the  settlement 

(a)lRiwl65.  (ft)  9  Vm.  jmL  501. 
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1843:  July  11th. 

Testatrix  bequeathed  a  ram  of  stock  to  tnisteee,  npon  trnrt  to  pay  the  diTideods  there- 
of to  her  grand-daughter  for  life,  and  after  her  deceaae  in  tn»t  to  aasign,  tranafer» 
and  dispose  of  the  capital  nnto  and  among  the  children  of  her  said  grand-daughter, 
share  and  share  alike,  at  their  ages  of  twenty-one,  or  sooner  if  the  tmstees  should 
think  proper;  and  in  case  the  said  grand-daughter  should  die  without  leaving  any 
child  or  children,  or,  leaving  such,  all  of  them  should  die  before  they  or  any  of 
them  should  become  entitled  to  the  trust-monies,  then  in  trust  to  assign  and  transfer 
the  capital  to  A.  The  will  contained  no  clause  of  survivorship  among  the  children. 
The  grand-daughter  had  eleven  children,  of  whom  seven  died  in  her  lifetime,  two 
only  out  of  the  seven  having  attained  twenty-one.  The  four  survivors  attained 
twenty-one  i^^Held,  that  the  six  children  who  attained  twenty-one  took  vested  in- 
terests in  the  stock,  and  that,  upon  the  death  of  their  mother,  the  whole  stock  was 
divisiUe  amongst  them  or  their  representatives,  in  six  equal  shares. 

The  will  of  Mary  Prances  Baronneau.  was  partly  in  these 
terms : — ^I  give  and  bequeath  to  my  son,  Francis  Baronneau,  and 
Matthew  Chalie,  their  executors,  administrators,  and  assigns,  the 
capital  sum  of  £5000,  £4  per  Cent.  Consolidated  Bank  Annui- 
ties, upon  trust,  nevertheless,  and  to  and  for  the  several  intents 
and  purposes  hereinafter  mentioned,  (that  is  to  say,)  as  to  the 
sum  of  £2500,  being  one  moiety  thereof,  in  trust  to  pay,  apply 
and  dispose  of  the  interest,  dividends,  and  annual  proceeds  of 
the  said  £2500  Bank  Annuities  to  my  grand-daughter  Prances 
Helena  Baronneau,  for  the  term  of  her  natural  life,  to  and  for 
her  sole  and  separate  use  and  benefit,  and  not  to  be  subject  or 
liable  to  the  debts,  ccmtrol,  or  engagements  of  any  husband  with 
whom  she  may  intermarry,  but  to  be  paid  into  her  own  proper 
hands,  and  her  receipt  alone  from  time  to  time,  notwithstand- 
ing her  coverture,  to  be  a  sufficient  discharge  to  the  said  trustees 
for  the  same ;  and  &om  and  after  the  decease  of  my  said  grand- 
daughter, then  in  trust  to  assign,  transfer,  pay,  apply,  and  dis- 
pose of  the  said  capital  sum  of  £2500  Bank  Annuities,  and  the 
interest  and  dividends  to  accrue  due  in  respect  thereof  after  the 
death  of  my  said  grand-daughter,  unto  and  among  all  and  every 
the  child  and  children  of  my  said  grand-daughter,  or  for  their 
preferment  or  advancement  in  life,  if  more  than  one,  equally 
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share  and  share  alike,  and,  if  but  one,  to  such  only  child,  at  their 
or  his  age  or  ages  of  twenty-one  years,  being  a  son  or  sons,  and 
being  a  daughter  or  daughters,  at  such  age  or  day  or  days  of 
marriage,  which  shall  first  happen,  or  sooner  if  the  said  trustees 
shall  think  proper,  and  for  their  advantage.  And  in  case 
[*466]  my  said  grand-daughter  shall  happen  *to  die  without 
leaving  any  child  or  children,  or,  leaving  such,  all  of 
them  shall  die  before  they  or  any  of  them  shall  become  entitled 
to  the  said  trust-monies,  then  in  trust  to  assign,  transfer,  and  pay 
one  equal  moiety,  or  equal  half  part  of  the  said  sum  of  £2500, 
and  the  interest  and  dividends  thereof  then  unappUed,  unto  the 
said  Francis  Baronneau,  his  executors,  administrators,  or  assigns, 
to  and  for  his  and  their  own  use  and  benefit ;  and  as  to  the  sum 
of  £2500,  residue  of  the  said  siun  of  £5000  Consols,  and  also  as 
to  the  remaining  or  other  moiety  of  the  said  first  mentioned  sum 
of  £2500  Bank  Annuities,  from  and  after  the  death  of  my  said 
grand-daughter  Frances  Baronneau,  and  failure  of  children  by 
her,  in  trust,  &c.  [Then  followed  certain  trusts  in  favor  of  the 
testatrix's  grand-daughter,  Mary  Ann  Mackenzie.]  And  the  tes- 
tatrix devised  and  bequeathed  all  the  residue  of  her  estate,  whe- 
ther real  or  personal,  unto  her  said  son,  Francis  Baronneau,  his 
heirs,  executors,  and  administrators,  and  appointed  him  and 
Matthew  Chalie  executors  of  her  will. 

The  will  of  the  testatrix  was  duly  proved  by  the  executors. 
In  1812,  Francis  Baronneau  died,  having  by  his  will  bequeath- 
ed all  his  residuary  personal  estate  to  his  wife,  EUzabeth  Baron- 
neau, who,  at  the  institution  of  this  suit,  was  his  sole  personal 
representative. 

Frances  Helena  Baronneau  married  Colonel  Alexander  Mair, 
and  had  by  him  eleven  children,  of  whom  four  only  survived 
their  parents ;  the  other  seven  having  died  in  their  lifetime,  though 
after  the  death  of  the  testatrix,  intestate  and  unmarried,  and  two 
only  of  the  seven,  a  son  and  a  daughter,  having  attained  the  age 
of  twenty  one.  Colonel  Mair  died  in  1836,  and  Mrs.  Mair  in 
1840. 

The  executors  of  Colonel  Mair  took  out  letters  of  administra- 
tion of  the  personal  estate  of  the  seven  deceased  children ;  and 
in  this  suit,  which  was  instituted  for  the  purpose  of  having  the 
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trusts  of  the  will  of  Mrs  Baronneau  established  so  far  as  related 
to  the  £5000  stock,  they  by  their  answer  insisted  that  the 
children  of  Colonel  Mair  •took  vested  interests  at  their  [*467] 
birth  in  that  moiety  of  the  stock  in  which  Mrs.  Mair  had 
a  life  interest;  and  they,  therefore  claimed  seven-elevenths  of 
that  moiety.  At  the  hearing,  however,  they  confined  their  claim 
to  the  shares  of  the  two  deceased  children  who  attained  twenty- 
one  ;  the  other  claimants  of  those  two  shares  being,  on  the  one 
hand,  the  surviving  children,  all  of  whom  had  attained  twenty- 
one,  and  two  of  whom  were  the  plaintifis  in  the  suit ;  and  on  the 
other  hand,  Elizabeth  Baronneau,  as  representing  the  residuary 
legatee  of  the  testatrix. 

Mr.  Simpkinson  and  Mr.  Evans,  for  the  plaintifls. 
Mr.  Boyle,  for  a  defendant  in  the  same  interest 

Mr.  Wigram  and  Mr.  Hall,  for  the  defendant  Elizabeth  Baron- 
neau, contended,  that  the  shares  of  the  two  children  who  attain- 
ed twenty-one,  and  died  in  their  parents'  lifetime,  lapsed  to  their 
client  as  representing  the  residuary  legatee  under  the  will  of  the 
testatrix ;  the  interests  of  those  children  not  having  been  vested, 
and  there  being  no  clause  of  survivorship  in  the  will  in  favor  of 
the  living  children :  Skey  v.  B€umes,{a)  Crass  v.  Crfss.{b) 

Mr.  Spence  and  Mr.  Blunt,  Mr.  Cooper  and  Mr.  Shee,  appear- 
ed for  other  parties. 

The  Tice-Chancellor  was  of  opinion;  that  the  six  chil- 
dren of  Mrs.  Mair  who  attained  twenty-one  took  vested  interests. 

Bt  the  decree  (as  drawn  up)  it  was  declared,  that  the  only  children  of  Franeea 
Helena  Mair,  who  took  Tested  interests  in,  or  who  were  entitled  to  participate  int 
that  portion  of  the  logacy  of  J&5000,  3i.  lOt.  per  Cent  Reduced  AnnuitieSf  tho  in- 
come whereof  was,  in  the  first  instance,  given  to  the  said  Frances  Helena 
Baronneau  (afterwards  Mair)  for  her  life,  were  *&c.,  [nitmet  of  the  tix  [*466] 
ehUdrenf]  being  those  only  of  the  children  of  the  said  Frances  Helena  Baron- 


(a)  3  Mer.  335.  {h)  7  Sim.  901. 
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neau  (aftorwanb  Mair)  who  attained  the  age  of  twenty-one  yean,  and  that  m  the 
events  which  have  happened  one  moiety  of  the  J65000,  3/.  10<.  Reduced  Annuiueia 
atanding  in  the  names  of  the  Acconntant-Goneral,  A^cis  immediately  divisible 
amongst  [names  of  the  living  children,]  and  the  defendants,  David  WiUianison» 
WilKam  Fraser  the  younger,  and  George  Tweedie,  as  the  executors  of  Alexander 
Mair,  deceased,  and  as  the  legal  peisonal  representatives  of  the  said  deceased  chil- 
dren ;  and  that  four  sixth  parts  thereof  are  transferable  in  manner  following:  that  is 
to  say,  one  of  such  last-mentioned  sixth  parts  to  the  plaintiff  Arthur  Mair ;  one 
other  of  such  last-mentioned  sixth  parts  to  the  plaintiff  J.  M.  Mair,  spinster ;  and 
the  two  other  of  such  last-mentioned  sixth  parts  to  the  defendants  David  WiUamson, 
WOliam  Fraser  the  younger,  and  George  Tweedie  Stodart,  as  nich  vzeenton  and 
peaonal  representatives  as  aforesaid.  •  •  •  a 


Ex  parte  Davis — ^In  the  Matter  of  Clark. 

Where  by  a  settlement  a  certain  number  of  peitons  are  appointed  trustees,  and 
powor  is  given,  upon  the  death  or  retirement  of  a  trustee  or  trustees,  to  appoint 
any  other  person  or  perMus  to  be  a  trustee  or  trastees  in  his  or  their  room,  the 
appointment  of  a  greater  than  the  original  number  of  trustees  is  not  a  valid  exercise 
of  the  power.[l] 

Upon  the  treaty  for  the  marriage  of  the  petitioners,  Charles 
Edward  Davis  and  Catherine  Dorothy,  his  wife,  which  took 
place  at  Sincapore,  in  the  East  Indies,  in  January,  1821,  it  was 
agreed  that  14,600  sicca  rupees  should  be  settled  for  the  benefit 
of  the  parties  and  their  issue.  In  furtherance  of  this  agreement^ 
two  several  sums  of  8000  and  6500  sicca  rupees,  making  together 
the  sum  of  14,500  sicca  rupees,  were  deposited  with  Messrs. 
Fergusson,  Clark,  &  Co.,  bankers,  Calcutta,  and  were  entered  in 
their  books  in  an  account  entitled  '^  Trustees  of  Mrs.  Catherine 
Davis  in  account  with  Peigusson,  Clark,  &  Co." 
'  By  an  indenture  of  settlement,  dated  the  2nd  of  March,  1824, 

[I]  That  as  a  general  rule,  it  is  truo,  that  there  ought  to  be  an  adherence  to  the 
original  number  of  trustees  where  new  trustees  are  substituted,  and  that  on  the  ground 
that  this  is  conformable  to  the  presumed  intention  of  the  parties,  where  nothing  op- 
pean  to  the  contrar}'.  If,  however,  the  instrument  is  so  worded  as  to  authorize  an 
appointment  of  three  trustees  to  succeed  the  two,  such  an  intention  appearing  most 
have  effect  given  to  it    MtinertMhagan  v.  Davis,  1  Coll.  344. 
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and  made  between  Charles  Edward  Davis  and  Catherine 
Dorothy,  his  wife,  of  the  one  part,  and  William  Farquhar, 
David  Clark,  and  John  Campbell  Burton,  of  the  other  part,  it 
was  witnessed,  that  they,  the  said  W.  Farquhar,  David  Clark, 
and  J.  C.  Burton,  should  stand  possessed  of  and  interested  in  the 
said  sum  of  14,500  sicca  rupees,  in  trust  for  the  benefit 
of  Charles  Edward  Davis  and  Catherine  *Dorothy,  his  [MSQ] 
wife,  and  their  issue,  as  therein  mentioned.  And  it  was 
thereby  provided,  that,  in  case  the  several  trustees  therein  named 
should  depart  this  life,  or  be  desirous  to  be  discharged  from  the 
execution  of  the  aforesaid  trusts,  it  should  be  lawful  for  the  said 
C.  E.  Davis  and  Catherine  Dorothy,  his  wife,  jointly,  or  for  the 
survivor  of  them  alone,  from  time  to  time  as  often  as  there  should 
be  occasion,  to  nominate,  substitute,  or  appoint  any  other  person 
or  persons  to  be  a  trustee  or  trustees  in  the  place  or  stead  of  the 
tmstee  or  trustees  so  dying  or  desiring  to  be  discharged  as  afore- 
said. 

David  Clark,  one  of  the  trustees  named  in  this  deed,  was  a 
partner  in  the  house  of  Fergusson,  Clark,  &  Co.  In  November, 
1833,  when  the  whole  of  the  above  sum  was  in  their  hands,  an 
adjudication  of  insolvency  was  made  against  that  house  by  the 
Court  for  Relief  of  Insolvent  Debtors  at  Calcutta ;  and,  in  De- 
cember, 1835,  a  fiat  in  bankruptcy  issued  against  David  Clark 
in  England,  under  which  he  was  duly  declared  a  bankrupt.  In 
that  bankruptcy,  the  petitioner,  Charles  Edward  Davis,  proved, 
in  respect  of  the  trust  fund,  the  sum  of  920L  155.  for  principal, 
and  135/.  5^.  7rf.  for  interest  thereon. 

By  an  indenture,  dated  the  1st  of  April,  1840,  and  made,  or 
expressed  to  be  made,  between  Charles  Edward  Davis  and 
Catherine  Dorothy,  his  wife,  of  the  one  part,  and  Sir  Arthur 
Farquhar,  John  Chalmers,  Adam  Freer  Smith,  and  Lewis  Bal- 
four, of  the  other  part,  it  was  witnessed,  that,  by  virtue  and  in 
exercise  of  the  power  or  authority  to  the  petitioners,  Charles  E. 
Davis  and  Catherine  Dorothy,  his  wife,  for  that  purpose  by  the 
indenture  of  settlement  given  and  reserved,  they,  the  said  C.  E. 
Davis  and  Catherine  Dorothy,  his  wife,  testified  by  their  signing 
and  sealing  the  present  indenture,  did  nominate  and  appoint  the 
said  Sir  A.  Farquhar,  John  Chalmers,  Adam  Freer  Smith,  and 
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Lewis  Balfour,  to  be  trustees  in  the  room  and  stead  of  the 
said  W.  Farquhar,  David  Clark,  and  J.  C.  Burton,  aU 
[M70]  then  ^deceased,  to  act  in  the  trusts  mentioned  and  de- 
clared in  and  by  the  said  indenture  of  settlement 

Sir  Arthur  Farquhar  declined  to  accept  or  act  in  execution  of 
the  trusts. 

The  petition  was  presented  by  C.  E.  Davis  and  his  wife,  and 
the  persons  (except  Sir  A.  Farquhar)  nominated  as  new  trustees, 
praying  payment  to  the  latter  persons,  as  trustees  under  the  mar- 
riage settlement,  of  several  sums  which  were  payable  under  the 
proof  made  by  C.  E.  Davis  in  Clark's  bankruptcy. 

Mr.  O.  L.  RusseUy  for  the  petiticHi. 

The  Vice-chancellor  (sitting  as  Chief  Judge  in  Bank* 
niptcy)  expressed  a  doubt  whether  the  power  in  the  marriage 
settlement  authorized  the  appointment  of  four  trustees  in  the 
room  of  three;  and  he  declined  to  make  any  order  until  he 
should  be  satisfied  on  that  point.  He  requested  the  counsel  for 
the  petitioners  to  search  for  authorities  on  the  subject 

On  a  subsequent  day,  O.  L.  Russell  mentioned  Sands  v. 
Nuge^a)  lyAhnaine  v.  Anders(m.{b) 

His  Honor  observed,  that,  in  Sands  v.  Nugee,  the  settlement 
was  in  the  Scotch  form ;  and  that,  in  the  case  in  Lewin^  the 
words  might  admit  of  more  than  the  original  number  of  trustees 
being  appointed.  He  thought,  therefore,  that  those  cases,  though 
probably  very  rightly  decided,  were  not  authorities  on  the  pre- 
sent occasion;  and  he  declined  to  make  the  order,  being  of 
opinion  that,  imder  the  circumstances  of  this  case,  the  appoint- 
ment of  four  trustees  in  the  room  of  three  was  invalid.(c)  His 
Honor,  however,  ordered  the  petition  to  be  retained,  with  liberty 
to  amend. 


(a)  8  Sim.  130 ;  Lewin,  744.  (b)  Lewin  on  Tnitta,  pi  465. 

(e)  Bee  Chance  on  Powen,  sect  SS66 ;  WM  r.  Earl  of  Shafte9bwy,  7  Vee. 
4fiO ;  Dtwy  ▼.  Peace,  Taml.  77. 
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•HONYWOOD  V.   HONYWOOD.  fMTl] 

1843:  July  11th. 

Under  a  prorao  in  a  Mttlement,  to  which  A.  and  his  eldeit  mm,  B.,  mn  paxtiet,  a 
use  which  was  limited  to  a  younger  son,  P.,  and  his  istuei  waa  made  to  ehift  to  B., 
in  the  event  of  P.  becoming  entitled  in  possession  to  the  manor  of  S.,  under  certain 
limitations,  which  in  the  settlement  were  described  as  being  contained  hi  the  will  of 
A.,  bearing  eosn  date  therewith.  The  will  of  A.  contained  the  limitations  men- 
tioned in  the  settlement,  bat  did  not  bear  even  date  therewith,  but  a  posterior  date» 
which  was  written  npon  an  erasure  not  accounted  for : — HM,  that,  inasmuch  as, 
under  the  circumstances  of  the  case,  the  variance  between  the  real  date  of  the  will 
and  that  mentioned  in  the  settlement  did  not  affect  the  substantial  intention  of  the 
parties,  the  arrangement  between  them  could  in  equity  be  carried  into  execution 
notwithstanding  such  variance. 

Under  a  will,  dated  in  1827,  by  which  the  testator  doviMd  all  the  hereditaments 
which  he  should  be  entitled  to  at  his  death  to  trustees  for  sale : — Held,  that  an 
estate  in  which  he  had  at  his  death  a  contingent  interest  in  fee,  both  by  way  of 
shilling  use  and  by  virtue  of  an  ultimate  limitation  in  default  of  issue  of  his  brother, 
did  not 


In  1811,  William  Honyvood,  the  grandfather,  and  William 
Philip  Honywood  his  eldest  son  and  father  of  the  plaintiflf,  suf- 
fered recoveries  of  various  estates  in  Kent  and  Essex  including 
amongst  others,  a  considerable  Kentish  property,  which  by  the 
will  of  General  Philip  Hony  wood,  was  devised  to  William  Hony- 
wood  for  life,  with  remainder  to  W.  P.  Honywood,  in  tail 
male. 

By  indentures  dated  in  July  in  the  same  year,  a  joint  power 
of  appointment  was  reserved  to  William  Honywood  and  W.  P. 
Honywood  over  all  the  estates,  and  subject  thereto,  they  were 
settled  to  the  use  of  William  Honeywood  for  life,  remainder  to 
William  Philip  Honywood  in  fee. 

By  indentures  of  release,  and  of  appointment  and  release,  da- 
ted  the  12th  and  13th  of  November,  1812,  William  Honywood, 
and  William  Philip  Honywood,  in  exercise  of  their  joint  power, 
limited  and  conveyed  an  estate  in  Kent,  (called  the  Weald  of 
Kent  estate,)  of  gavelkind  tenure,  which  was  one  of  the  estates 
devised  by  the  will  of  General  Philip  Honywood,  to  such  uses 
as  they  should  by  deed  appoint,  and  subject  thereto  to  the  use  of 
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William  Honjrwood  for  life,  with  remainder  to  the  use  of  J.  D, 
Brockman  and  W.  D.  Brockman,  upon  trust  to  preserve  the  con- 
gent  remainders,  with  remainder  to  the  use  of  Philip  James 
Honywood,  the  youngest  son  of  William  Honywood,  for  life, 
with  remainder  to  the  use  of  the  before  named  trustees  upon 
trust  to  preserve,  d&c,  with  remainder  to  the  use  of  the  first  and 
other  sons  of  Philip  James  Honywood,  successively,  in  tail 
male,  with  remainder  to  the  use  of  William  Philip  Uony* 
[*472]  wood,  his  *heirs  and  assigns ;  and  the  deed  of  appoint- 
ment and  release  contained  the  following  proviso : — Pro- 
vided alwayS)  and  it  is  hereby  declared  by  the  parties  hereto^ 
that  in  case  the  said  Philip  James  Honywood,  or  any  of  his  issue 
male,  shall  at  any  time  or  times  after  the  decease  of  the  said 
William  Honywood,  under  and  by  virtue  of  the  limitations  con- 
tained in  the  last  will  of  him,  the  said  William  Honywood,  by 
him  this  day  made  and  pubUshed,  and  bearing  even  date  here- 
with, become  seized  or  entitled  in  possession  for  an  estate  of  free- 
hold or  inheritance  respectively,  of  or  to  the  manor,  messuages, 
lands  and  other  hereditaments,  of  and  in  Sibton,  in  the  parish 
of  Lyminge,  in  the  said  county  of  Kent,  devised  by  the  said  will, 
or  expressed  and  intended  so  to  be,  to  Ralph  Honywood,  the  sec- 
ond son  of  the  said  William  Honywood,  and  the  issue  male  of 
him  the  said  Ralph  Honywood,  in  strict  settlement,  with  remain* 
der  to  Edward  Honywood,  the  third  son  of  the  said  William 
Honywood,  and  the  issue  male  of  him,  the  said  Edward  Hony- 
wood, in  strict  settlement,  with  remainder  to  the  said  PhiUp 
James  Honywood,  and  his  issue  male  in  like  manner,  then  and 
in  such  case  all  and  smgular  the  uses  and  estates  hereinbefore 
limited  to  or  for  the  benefit  of  the  said  Philip  James  Honywood 
and  his  issue  male,  of  and  in  the  messuages,  lands,  and  other 
hereditaments  hereby  appointed  and  released,  or  intended  so  to 
be,  shall  immediately  thereupon  absolutely  cease  and  determine, 
and  the  same  messuages,  lands,  and  hereditaments  shall  thence- 
forth go  and  remain  unto  and  to  the  only  use  of  the  said  William 
Philip  Honywood,  his  heirs  and  assigns,  for  ever. 

William  Honywood  made  his  will  and  thereby  settled  the  Sib^ 
ton  estate  on  his  younger  sons,  Ralph,  Edward,  and  Philip  James, 
successively,  in  strict  settlement,  precisely  in  the  manner  sped*' 
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fied  in  the  proviso ;  but  the  will,  instead  of  bearing  even  date 
with  the  last-mentioned  deed,  was  dated  6th  January,  1813,  and 
the  date  was  written  on  an  erasure. 

By  indentures  of  lease,  and  of  appointment  and  *re-  [MTS] 
lease,  dated  the  24th  and  25th  August,  1814,  William 
Honywood  and  William  Philip  Honywood  made  a  further  set- 
tlement of  the  estates  comprised  in  the  deeds  of  1811,  by  ap^ 
pointing  and  conveying  them  to  such  uses  as  they  should  jointly 
appoint,  with  remainder  to  the  use  of  William  Honywood  for 
hfe,  with  remainder  to  such  uses  as  William  Philip  Honywood 
should  appoint,  with  remainder  to  the  said  use  of  the  said  W.  P. 
Honywood,  for  life,  with  remainder  to  the  use  of  J.  D.  Brockman 
and  W.  D.  Brockman,  and  their  heirs,  upon  trust  to  preserve  the 
contingent  remainders,  with  remainder  to  the  first  and  other 
sons  of  the  said  W.  P.  Honywood,  successively,  in  tail  male, 
with  rqmainder  to  his  daughters,  as  tenants  in  common  in  tail^v 
with  remainders  over. 

In  the  particular  description  of  lands  comprised  in  this  settle- 
ment Was  comprehended  a  small  part  of  the  Weald  of  Kent  estate, 
which  had  been  already  settled  by  the  deed  of  1812 ;  and  the 
particular  description  was  followed  by  the  general  words,  "all 
other  the  manors,  messuages,  lands,  and  hereditaments  devised 
by  the  wills  and  codicils  of  Philip  Honywood,  Filmer  Honywood, 
&c.'' 

In  1818,  William  Honywood  died,  leaving  William  Philip 
Honywood,  his  eldest  son,  who  hereupon  became  substantially 
entitled  for  his  own  benefit  to  the  bulk  of  the  fiimily  estates,  and 
Ralph,  Edward,  and  Philip  James,  his  younger  sons;  Ralph 
coming  into  possession  of  the  Sibton  estate,  under  his  father's 
will,  and  PhiUp  Jame9  into  the  Weald  estate,  under  the  settle- 
ment of  1812. 

It  being  afterwards  apprehended  that  the  efiect  of  the  deeds 
of  1814  might  be  to  defeat  those  of  1812,  William  Philip  Hony- 
wood, by  an  indenture  dated  the  ISth  Sept.,  1828,  and  made  in 
execution  of  the  power  given  him  by  the  deed  of  1814,  confirm- 
ed the  settlement  of  1812 ;  Philip  James  Honywood  conceding 
to  his  brother  certain  powers  of  felling  timber.  On  the  20th  Sep* 
tember,  1829,  W.  P.  Honywood  executed  a  further  deed  of  con- 
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firmation,  which  was  indorsed  on  the  pieceding  deed, 
[M74]    and  contained  a  moie  'accurate  description,  by  means  of 
a  schedule,  of  the  lands  intended  to  be  comprehended  in 
the  settlement  of  1812. 

It  did  not  appear,  that,  on  either  of  these  occasions  of  confir- 
mation, the  discrepancy  in  the  dates  of  William  Honywood's 
will  and  the  settlement  of  1812  was  ever  adverted  to.  The  deed 
of  the  15th  September,  1828,  recited  the  deeds  of  1812,  but,  in 
referring  to  the  shifting  clause,  mentioned  the  will  of  William 
Honywood  generally,  without  stating  the  date. 

In  1831,  William  Philip  Honywood  died,  le-aving  the  plaintiff, 
William  Philip  Honywood,  and  Robert  Honywood  and  Walter 
Honywood,  all  infants,  his  heirs  in  gavelkind.  By  his  will, 
which  was  dated  in  1827,  and  not  afterwards  republished,  he 
directed  that  all  his  debts  and  legacies  should  be  paid,  as  soon 
as  conveniently  might  be  after  his  decease,  out  of  his  personal 
estate  not  specifically  bequeathed,  and  if  that  were  not  sufficient, 
he  charged  all  his  estates  thereinafter  devised  with  the  deficien- 
cy. And  he  gave  and  devised,  and  in  exercise  of  every  power 
enabling  him  in  that  behalf  limited  and  appointed,  all  the  manors, 
messuages,  and  other  hereditaments  of  or  to  which  he  should  be 
seised  and  entitled  at  the  time  of  his  death,  and  all  the  manors, 
messuages,  and  other  hereditaments  of  which  he  was  entitled  to 
dispose  by  virtue  of  any  special  power,  save  and  except  his  man- 
sion-houi«,  called  Mark's  Hall,  and  the  pleasure-grounds  adjoin- 
ing, to  Samuel  Forster  and  Philip  James  Honywood,  and  dieir 
heirs,  upon  trust  to  pay  and  raise,  with  all  convenient  speed,  after 
his  death,  or  at  such  other  time  or  times  as  they  should  think 
proper,  by  sale  or  mortgage  of  all  or  any  part  of  the  estate,  such 
sums  of  money  as  they  should  judge  expedient,  in  aid  of  his  per- 
sonalty not  specifically  bequeathed,  for  pajrment  of  his  debts, 
and  should  pay  the  same  accordingly ;  and,  subject  to  such  trust, 
to  convey,  settle,  and  assure  the  manor  and  other  hereditaments 
which  should  not  be  disposed  of  to  the  uses  of  the  settlement  of 

August,  1814. 
[*475]        *In  1839,  Ralph  and  Edward  Honywood  having  succes 
sively  died  without  issue,  (the  latter  d3ring  in  August, 
1839,)  Philip  James  Honywood  entered  into  possession  of  the 
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Sibton  estate,  under  the  limitations  of  his  father's  will ;  and  it 
being  considered  that  the  Weald  estate  had  thereupon  shifted 
over,  under  the  proviso  in  the  settlement  of  1812,  to  the  trustees 
under  William  Philip  Honywood's  will,  they  entered  into  pos- 
session and  contracted  for  the  sale  of  a  small  portion  of  it  to 
the  South-eastern  Railway  Company ;  but,  upon  the  investiga- 
tion of  the  title  on  behalf  of  the  purchasers,  the  discrepancy  of 
dates  between  the  will  of  William  Hony  wood  and  the  settlement 
of  1812  was  discovered.  The  Company,  objecting  to  the  title, 
paid  their  purchase-money  into  Court,  and  it  was  invested  in  the 
purchase  of  864/.  6*.  lOrf.  Reduced  £3  per  Cent.  Annuities. 

In  order  to  settle  the  question  of  title  just  stated,  and  also  to 
ascertain  whetlier,  under  the  before-mentioned  circumstances,  the 
Weald  of  Kent  estate  devolved  to  the  infant  heirs  in  gavelkind, 
or  to  the  devisees  of  William  Philip  Honywood,  the  present  bill 
was  filed  on  behalf  of  William  Philip  Honywood,  the  infant, 
against  PhiUp  James  Honywood,  J.  D.  Brockman,  W.  D.  Brock- 
man,  Samuel  Forster,  and  the  infant  brothers  of  the  plaintiff, 
praying  that  it  might  be  declared  that  by  the  will  referred  to  iu 
the  settlement  of  the  13th  November,  1812,  was  meant  the  will 
of  the  6th  January,  1813,  and  that  the  subsequent  deeds  might 
be  rectified  accordingly ;  and  that  it  might  be  declared  that  the 
contingent  interest  in  the  Weald- of  Kent  estate,  depending  on 
the  event  of  Philip  James  Honywood  being  entitled  to  the  Sibton 
estate,  belonged  in  equity  to  the  testator,  William  Philip  Hony- 
wood, and  passed  by  his  will,  or,  if  it  did  not.  pass  by  his  will, 
or  the  devise  thereof  by  his  will  was  revoked  by  the  indentures 
of  September,  1828,  and  September,  1829,  then  that  it  descended 
to  the  plaintiff  and  his  brothers  as  co-heirs  in  gavelkind  of  the 
testator,  William  Philip  Honywood. 

*The  cause  came  on  for  hearing  in  March,  1842,  when    [*476] 
a  decree  was  made  by  which  various  special  inquiries 
were  directed  before  the  Master. 

The  Master,  by  his  report,  found  that  the  testator  made  a  will 
on  the  13th  November,  1812,  being  the  same  will  as  was  therein 
set  forth  and  mentioned  to  bear  date  the  6th  January,  1813 ;  but 
that  he  never  made  any  will  dated  the  I3th  November,  1812, 
unless  (as  vra»  conjectured  from  the  appearance  of  the  instrument 
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and  the  collateral  circumstances)  the  will  dated  the  6th  January, 
1813,  originally  bore  date  the  13th  November,  1812.  And  he 
found  that  the  instrument  or  writing  meant  or  intended  by  the 
indenture  of  the  13th  November,  1812,  was  the  will  bearing  date 
the  6th  January,  1813.  The  Master  then,  after  setting  out  the 
will,  and  stating  a  suggestion  of  the  plaintiff,  that  the  execution 
of  the  will  had  been  deferred  from  the  13ih  November,  for  the 
purpose  of  making  some  alteration  having  no  reference  to  the 
question  in  the  suit,  and  that  the  importance  of  the  date  of  the 
will  had  been  on  that  occasion  forgotten  or  overlooked,  and  after 
referring  to  an  affidavit  of  R.  W.  Clarkson  annexed  to  the  will, 
which  was  to  the  effect  that  the  date  thereof  was  altered  to  that 
of  the  6th  January,  1813,  previously  to  the  execution,  found  that 
the  indentures  of  the  12th  and  13th  November,  1812,  and  the 
will  of  William  Honywood,  were  prepared  in  the  office  of  R.  W. 
and  George  Clarkson,  who  were  at  that  time  the  solicitors  of 
William  Honywood,  and  who  retired  from  business  in  the  year 
1 828,  and  were  both  since  dead  in  foreign  parts.  Under  all  these 
circumstances,  the  Master  stated  his  opinion  to  be,  that  the  said 
will  was  prepared  and  intended  to  be  executed  on  the  13th  No- 
vember, 1812,  and  was  altered  in  manner  aforesaid  to  the  6th 
January,  1813.  And  he  also  found  that  the  instrument  or  wri- 
ting meant  or  intended  by  the  indenture  of  the  15th  September, 
1828,  by  the  description  of  the  will  of  William  Honywood,  was 

the  will  of  the  6th  January,  1813. 
[*477]        *No  other  evidence  than  what  has  been  stated  was 

produced  before  the  Master,  or  could  be  procured,  respec- 
ting the  will  in  question.  Upon  production  of  the  instrument, 
the  letters  "  th"  and  "  her,"  being,  it  was  conjectured,  the  conclu- 
ding letters  of  the  words  "  thirteenth"  and  "  November,"  were 
faintly  perceptible  under  the  substituted  date.  Several  sheets  in 
the  body  of  the  will  were  also  written  in  a  different  hand  from 
that  in  which  the  principal  part  was  written,  and  had  the  appear- 
ance of  being  introduced  in  lieu  of  part  of  the  original  manu- 
script. 
The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Russdl  and  Mr.  Sidebottomj  for  the  plaintiff. 
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Mr.  Simpkinson  and  Mr.  Messiier^  for  the  defendants  the 
trustees. 

Mr.  Wigram  and  Mr.  Chambers,  for  the  defendants  the  co- 
heirs in  gavelkind. 

The  Vice-Chancellor  said,  that,  assuming  that  the  shift- 
ing use  took  effect,  he  was  of  opinion  that  the  Weald  of  Kent 
estate  vested  in  Wilham  Philip  Honeywood  in  fee,  and,  not  be- 
ing affected  by  his  will,  and  being  of  gavelkind  tenure,  descen- 
ded upon  the  plaintiff  and  his  brothers  the  defendants,  as  his 
heirs-at-law.  His  Honor  then  asked,  whether  any  of  the  parties 
desired  a  case  to  be  sent  for  the  opinion  of  a  court  of  law,  as  to 
the  validity  of  the  shifting  use. 

No  one  desiring  a  case, 

His  Honor  said,  that,  adopting  the  Master's  report  as  to  the 
facts  of  the  case,  he  was  of  opinion  that  the  shifting  use  took 
effect. 

*Bt  the  deone  (as  drawn  up)  it  was  declared,  that  Philip  James  Ilony-  [*478] 
wood,  in  the  pleadings  named,  having,  upon  the  death  of  ESdward  Hony- 
wood without  issue  male,  become  entitled  in  potsession  for  an  estate  of  freehold  of 
and  in  the  Sibtou  estate,  in  the  pleadings  mentioned,  under  the  will  of  William 
Honywood,  also  in  the  pleadings  mentioned,  the  messuages,  lands,  and  tenements 
comprised  in  the  indentures  of  the  13th  November,  1812,  the  15th  September,  1828, 
and  the  20th  September,  1829,  thereupon  remained  to  the  only  use  of  the  plaintiff, 
William  Philip  Honywood,  and  the  defendants,  Robert  Honywood  and  Walter  Hony- 
wood,  the  co-heirs  in  gavelkind  of  William  Phillip  Honywood,  deceased,  and  their 
heirs ;  and  it  was  declared,  that  the  864/.  8s  lOd.  Reduced  £3  per  cent  Annuities, 
standing  in  the  name  of  the  Accountant-General  of  this  court,  in  trust  in  this  cause, 
to  the  account.  "  The  claimants  of  the  estate  settled  upon  Philip  James  Honywood 
by  the  late  William  Honywood  and  William  Philip  Honywood,"  and  all  dividends 
accrued  due  thereon,  belong  to  the  plaintiff,  W.  P.  Honywood,  and  the  defendants, 
Robert  Honywood  and  Walter  Honywood,  as  such  co  heirs.  And  it  was  ordered, 
that  it  should  be  referred  to  the  Master  to  inquire  whether  it  would  be  for  the  benefit 
of  the  infant  plaintiff  and  the  infant  defendants,  R  and  W.  Honywood,  that  any  and 
what  deeds  should  be  executed,  touching  the  said  Itmds,  &«.  *  s  •  And  it 
was  ordered,  that  it  should  be  referred  to  the  taxing  Master  of  this  court  in  rotation 
to  tax  all  parties  their  costs,  charges,  and  expenses  of  this  suit,'  and  certify  the 
■mount  thereof.    And  it  was  declared,  that  it  would  be  right,  and  for  the  benefit  of 
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all  pHFtics  interested,  that  snch  costs,  charges,  and  expenses  should  be  paid  oat  of 
the  sa'd  8642.  Qs.  iOd  Reduced  £3  per  Cent.  Annuities,  and  the  dividends  aoeraed, 
or  hereafter  to  accrue,  due  thereon  previous  to  such  payment  And  any  of  the  par- 
ties were  to  be  at  liberty  to  apply  to  this  court,  as  they  might  he  advised,  for  the 
payment  of  their  said  costs,  charges,  and  expenses,  out  of  the  said  annuities  and 
dividends. 


Snowball  v.  Procter. 


1843 :  July  13th. 

Testator,  by  his  will,  directed  that  the  profits  of  his  share  of  a  leaaohdd  ooDiety 
should,  during  the  time  that  the  same  was  worked  or  woriiaUe,  be  equally  divided 
amongst  *'  his  wife  and  children  and  their  children  after  them  respectiveiy  :^*-^Held, 
upon  the  construction  of  the  whole  will,  that  the  words  "  their  children  after  them 
respectively"  were  words  of  limitation. 

John  Snowball,  being  possessed  of  considerable  real  and  per- 
sonal property,  the  latter  including  a  share  in  a  colliery,  held 
for  a  term  of  years,  by  his  will,  dated  the  22nd  February,  1823, 
bequeathed  as  follows : — *•  I  give  and  bequeath  unto  my  dear 
wife,  Elizabeth  Snowball,  the  interest  of  the  £1000  in 
[*479]  the  new  £4  per  Cents.,  placed  *there  in  the  names  of  Jo- 
seph Snowball  and  John  Pedley,  in  trust  during  her  nat- 
ural life,  as  stated  in  our  marriage  settlement,  and  also  the  in- 
terest of  £1700,  now  in  the  hands  of  the  Marquis  of  Aylesbury, 
which  last-mentioned  £1700,  together  with  all  my  live  stock,  (if 
any,)  household  furniture,  plate,  linen,  goods  and  chattels,  I  give 
to  my  said  wife,  to  be  at  her  death  sold  or  divided  in  equal  por- 
tions amongst  my  five  children,  namely,  John,  Charles,  Henry, 
Joseph  Greorge,  Sarah  Ann,  and  Gilbert  Francis,  or  otherwise 
amongst  my  said  children,  according  to  her  discretion.  There 
are  four  small  freehold  estates  in  Northumberland,  the  property 
of  my  late  father,  [naming  the  estates,]  and  when  my  share 
thereof  shall  be  delivered  over  to  my  said  wife  or  children,  the 
same,  together  with  all  my  other  property  in  the  funds,  securi- 
ties, or  otherwise,  shall,  after  my  just  debts  and  funeral  expen- 
ses are  paid,  be  equally  divided  amongst  my  said  children  when 
ihey  severally  attain  the  age  of  twenty-four  years,  either  by  sale 
of  such  estates,  or  the  rents  thereof,  (as  they  become  due,)  as  a 
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majority  of  them  may  agree  upon :  and  in  case  any  of  my  said 
children  should  die  without  issue,  it  is  my  wish  and  desire  that 
their  share  or  shares  of  my  property  shall  be  equally  divided 
amongst  my  surviving  children ;  and  the  same  regulations  shall 
be  observed  in  regard  to  my  one-twentieth  share  of  the  Tyne 
Main  Colliery,  (otherwise  Gateshead  Park  Colliery,)  namely,  that 
the  profits  of  which,  or  in  case  the  working  of  the  same  shall 
be  given  up,  and  all  the  materials,  horses,  staithesy  &c.,  sold  my 
share  of  the  same,  shall  be  equally  divided  amongst  my  said 
wife  and  children ;  but  during  the  time  the  said  colliery  is 
worked  or  workable,  my  share  thereof  shall  not  be  sold,  but  the 
profits  thereof  shall  yearly,  or  as  they  become  due,  be  equally 
divided  amongst  my  said  wife  and  children,  and  their  children 
after  them,  respectively  ;  and  all  the  interest  money  of  my  prop* 
erty,  rents  or  profits,  (except  such  part  thereof  as  I  have 
herein  mentioned  and  set  apart  for  *the  support  and  [*4S0] 
maintenance  of  my  said  wife  during  her  natural  life  and 
left  to  her  disposal  amongst  my  said  children,)  in  the  funds,  se- 
curities, or  otherwise,  together  with  the  profits  arising  from  the 
above-mentioned  colliery,  lands,  and  houses,  shall  be  for  the  ne- 
cessary and  proper  support  and  education  of  my  said  children. 
And  lastly,  I  hereby  appoint  my  said  wife,  the  Rev.  John  Earl, 
and  the  Rev.  John  Richardson,  joint  executors  of  this  my  last 
will  and  testament." 

The  testator  died  in  March,  1825,  leaving  his  widow  and  the 
several  children  named  in  his  will  (and  no  others)  surviving 
him.  His  will  was  duly  proved,  and  his  debts  and  legacies  paid 
by  his  executors. 

The  colliery  continued  to  be  worked  from  the  date  of  the  tes- 
tator's will  to  the  filing  of  the  present  bill.  The  widow,  during 
her  life,  received  the  profits  of  one-sixth  of  the  twentieth  share 
formerly  held  by  the  testator,  and  considering  herself  absolutely 
entitled  to  that  one-sixth,  she  bequeathed  it  to  her  sons  John 
(Charles,  whom  she  appointed  her  executor,  Henry,  and  Joseph 
George.  By  an  arrangement,  however,  amongst  the  children 
after  her  death,  it  was  divided  amongst  them  equally. 

The  widow  died  in  1839,  having  survived  both  her  co-execu- 
tors.   Her  will  was  duly  proved  by  John  Charles  Snowball. 
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All  the  testator's  children,. except  Gilbert  Francis,  attained  their 
age  of  twenty-four  years,  before  the  filing  of  the  bill. 

Sarah  Ann,  the  testator's  daughter,  died  in  May,  1842,  having 
in  1833,  married  James  Procter,  by  whom  she  had  five  children, 
one  of  whom  only,  namely,  John  James  Procter,  was  livmg  at 
the  time  of  the  fiUug  of  the  bill. 

Of  thettestator's  sons,  Joseph  George  Snowball  was  married 
in  1840,  and  had  one  child  only,  who  died  before  the  filing  of 
the  bill.  The  other  sons  of  the  testator  were  unmarried. 
[*481]  *The  bill  was  filed  by  John  Charles  Snowball  as  the 
personal  representative  of  the  testator,  against  James 
Procter,  as  the  administrator  of  Sarah  Ann  Procter,  John  James 
Procter,  and  the  three  younger  sons  of  the  testator,  praying  that 
the  trusts  of  the  will  might  be  carried  into  execution,  as  to  the 
testator's  twentieth  share  of  the  colliery,  and  that  the  rights  of 
all  parties  therein  might  be  declared  ;  the  principal  object  of  the 
bill  being,  to  ascertain  whether  the  testator's  children  took  abso- 
lute interests  in  such  share,  or  whether  upon  their  deaths  au  in- 
terest therein  devolved  upon  their  children. 

Mr.  Pigott,  for  the  plaintiff. 

Mr.  Malinsy  for  the  defendants  James  Procter,  Henry  Snow- 
ball, and  Joseph  George  Snowball. — The  testator's  children  take 
absolute  interests,  the  words  of  the  will  being  sufficient,  suppo- 
sing them  applied  to  real  property,  to  give  them  estates  tail : 
Campbell  v.  Harding  ;{a)  Wyld  v.  Lewis,{b)  The  words  "  after 
them"  are  not  sufficiently  strong  to  prevent  the  operation  of  the 
general  rule,  and  it  is  impossible  to  suppose  that  the  word 
"  their^'  can  refer  to  any  other  antecedent  than  the  word  "  chil- 
dren." In  the  previous  clause,  where  the  testator  speaks  of  the 
working  of  the  mine  being  given  up,  he  clearly  gives  the  chil- 
dren an  absolute  interest. 

Mr.  Rolt^  for  the  defendant  John  James  Procter. — Does  the 
bequest  over,  after  the  failure  of  issue  of  the  children,  point  to  a 

(a)  3  Rim  &  M.  390.  (6)  1  Atk.  43S. 
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personal  enjoyment  of  the  legacy  by  the  legatee  ?  If  it  does,  the 
failure  of  issue  means,  failure  of  issue  at  the  death  of  the  tenant 
for  life  :  Campbell  v.  Harding.  Now,  here,  the  first  part  of  the 
bequest  of  the  colliery  is  no  doubt  absolute,  but  in  the 
latter  part  of  the  bequest,  where  the  *testator  contem-  [*482] 
plates  the  colliery  in  a  state  of  being  worked,  he  alters  the 
limitation :  he  no  longer  says  "  wife  and  children,"  but  wife  and 
children,  and  their  children  after  them;"  showing  that  a  per- 
sonal benefit  was  intended  to  each  successive  legatee.  The 
latter  words  must  have  been  introduced  for  a  specific  purpose, 
namely,  to  limit,  in  a  certain  event,  the  absolute  interest  previ- 
ously given  to  the  children.  [The  Vice-Chancellor  referred  to 
the  observations  in  Massey  v.  Hudson,{a)  which  occur  in  his 
Honor's  judgment  in  GarrcUt  v.  CockerelL{b)] 

Mr.  Btzcon,  for  the  defendant  Gilbert  Francis  Snowball,  con- 
tended, that  his  client  took  an  absolute  interest  in  one-fifth  of 
the  testator's  share  of  the  colliery,  although  he  had  not  attained 
the  age  of  twenty-four ;  and  that,  even  if  he  died  under  twenty- 
four,  his  interest  would  not  go  over,  inasmuch  as  the  direction 
as  to  the  children  attaining  twenty-four  did  not  apply  to  the 
colliery. 

The  Vice-Chancellor. — ^It  appears  to  me,  that,  taking  the 
whole  of  this  will  together,  the  direction  in  the  first  instance,  for 
the  division  of  the  property,  includes  the  colliery.  I  consider  it 
as  governed  by  these  words : — "  There  are  four  estates,  &c. ;  and 
when  my  share  thereof  shall  be  delivered  over  to  my  said  wife 
or  children,  the  same,  together  with  all  my  other  property  in  the 
funds,  securities,  or  otherwise,  shall,  after  my  just  debts  and 
funeral  expenses  are  paid,  be  equally  divided  amongst  my  said 
children,  when  they  severally  attain  the  age  of  twenty-four 
years,  either  by  sale  of  the  said  estates,  or  the  rents  thereof,  (as 
they  become  due,)  as  a  majority  of  them  may  agree  upon." 
Stopping  there  for  a  moment,  and  then  going  to  the  end  of  the 
will,  it  is  clear  that  the  testator  does  not  mean  that   the 

(a)  9  BIw.  1»  (h)  AjlU.  Vol.  1,  p.  501 
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[*483]  gift  of  the  income  shall  be  delayed  *iintil  the  children 
attain  twenty-four,  because  he  says,  that  "  all  the  inter- 
est money  of  my  property,  rents  or  profits,  [except  such  part 
thereof  as  I  have  herein  mentioned  and  set  apart  for  the  support 
and  maintenance  of  my  said  wife  during  her  natural  life,  and 
left  to  her  disposal  amongst  my  said  children,]  in  the  fundsj 
securities^  or  otlierwise^  together  with  the  profits  arising  from  the 
above-mentioned  colliery,  land,  and  houses,  shall  be  for  the 
necessary  and  proper  support  and  education  of  my  said  children." 
The  income,  therefore,  is  not  postponed  by  this  reference  to  the 
period  of  twenty-four  years,  and  consequently  the  words  "  when 
they  severally  attain  the  age  of  twenty-four  years"  relate  only  to 
the  capital.  And  I  am  of  ofHuion  that  the  words  "•  die  without 
issue"  mean  "  die  under  the  age  of  twenty-four  without  issue." 

These  words,  however,  it  is  said,  do  not  apply  to  the  colliery. 
If  not,  are  there  any  other  words  which  lead  to  the  same  result  ? 
Going  to  the  bequest  of  the  colliery,  we  find  that,  in  case  it  is 
given  up,  the  same  regulation  is  to  apply  to  it  as  to  the  rest  of 
the  property ;  but  during  the  time  that  it  is  worked  or  workable, 
the  profits  thereof  "shall  yearly,  or  as  they  become  due,  be 
equally  divided  amongst  my  said  wife  and  children,  and  their 
children  after  them,  respectively."  Neither  of  the  children  mar- 
ried in  the  testator's  lifetime.  I  think  it  is  clear  upon  the  whole 
will  that  the  words  "  their  children  after  them  respectively"  are 
words  of  limitation,  and  not  words  of  purchase.  It  follows,  not 
only  that  the  grandchildren  of  the  testator  take  no  interest,  but 
that  the  persons  to  benefit  by  the  death  of  Gilbert  Francis  under 
the  age  of  twenty-four  would  be  the  other  children,  or  some  of 
them.  It  appears,  therefore,  that,  in  one  way  or  the  other,  par- 
ties now  before  the  Court  have  amongst  themselves  the  absolute 
interest  in  the  leasehold  colliery,  and  by  their  consent  a  declara- 
tion may  be  made  that  they  are  equally  entitled. 

[*484]  *Dkclaiib  that  tho  defendant  John  James  Procteri  and  the  other  grand- 
chOdren  of  the  testator,  take  no  interest  under  the  will ;  and,  it  being  admit- 
ted that  the  sole  next  of  kin  of  the  testator  at  his  death  were  the  five  children,  and  the 
pereonal  representative  of  the  widow  consenting,  and  the  defendant  James  Procter,  a« 
the  penonal  representative  of  his  wife,  consenting,  and  the  plaintiff  and  the  other  sons 
of  ths  testator  comenting.  deoUre  that  the  leasehold  cdllery  belo^pi  to  Ui»  pSaintiff 
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and  the  defendants  James  Procter,  Henry  Snowball,  J.  G.  Snowball,  and  Gilbert 
.  F.  Snowball,  absolutely,  in  equal  shares. 


Mansell  v.  GaovE. 

1843 :  Jnly  19th. 

Bequest  of  residae  to  A.  for  his  life,  and  his  heirs  male  after  him ;  and  if  he  shoaM 

not  leave  any  son,  then  to  go  to  B.  and  his  heira  male.    Upon  the  death  of  A. 

without  leaving  male  issue,  the  limitation  to  B.  takes  effect. 

Cornelia  Pleydell,  by  her  will,  bequeathed  as  follows  ; — 
"All  that  I  am  possessed  of  I  give  in  the  following  manner : — I 
appoint  Anne  Pleydell  and  Mary  Pleydell,  spinsters,  joint  execu- 
trixes and  residuary  legatees,  after  having  paid  the  legacies  here- 
in specified  ;  [she  then  gave  various  pecuniary  and  specific  lega- 
cies^ and  concluded  thus :]  The  remainder  Anne  and  Mary  Pley- 
dell are  to  enjoy  for  their  lives ;  but  if  they  both  die  without 
leaving  a  child,  it  is  all  then  to  go  to  Edward  Moreton  Pleydell 
for  his  life,  and  his  heirs  male  after  him ;  if  he  should  not  leave 
any  son,  then  to  go  to  William  Moreton  Pleydell,  and  his  heirs 
male.  As  soon  as  it  comes  into  the  possession  of  Edward  More- 
ton  Pleydell  and  his  heirs,  it  is  to  be  subject  to  an  annuity  of 
£100  a  year  to  Miss  Anne  Pleydell,  eldest  daughter  of  the  said 
Edward  Moreton  Pleydell,  and  to  be  continued  by  William  More  • 
ton  Pleydell  and  his  heirs  for  her  hfe." 

The  testatrix  died  in  the  year  1807. 

William  Moreton  Pleydell  died  in  1824,  without  ever  having 
had  issue. 

Edward  Moreton  Pleydell  died  in  1835,  having  had  one  son 
only,  who  died  without  issue  in  1811. 

Anne  Pleydell  and  Mary  Pleydell  died  respectively  in  the 
years  1841  and  1842,  unmarried. 

The  debts  and  legacies  of  the  testatrix  were  long 
since  'paid  and  the  residue   was  considerable.     The    [*485] 
question  was,  who,  upon  the  death  of  Mary  Pleydell, 
was  entitled  to  the  corpus  of  the  residue. 

Vol.  II.  i>T 
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Mr.  Elmslej/y  for  the  plaintiff. 

Mr.  Hodgson  and  Mr.  Hore,  for  the  personal  representative  of 
Edward  Moreton  Pleydell,  contended  that  the  word  "  child,"  in 
the  limitations  to  Anne  and  Mary  Pleydell,  must  he  construed 
according  to  general  rules,  and  must,  having  reference  to  person- 
alty, be  taken  to  mean  "  issue  living  at  the  death"  of  the  legatee  ; 
but  that  the  word  "  son,"  in  the  limitation  to  Edward  Moreton 
Pleydell,  was  synonymous  with  the  words  immediately  prece- 
ding, namely,  "  heirs  male ;"  and  if  so,  the  gift  over  to  William 
Moreton  Pleydell  would  be  void  for  remoteness.  Upon  this  point 
Cursham  v.  Newlomd{a)  might  be  cited  on  the  other  side,  but 
that  case  was,  in  several  points,  distinguishable  from  the  pres- 
ent. 

Mr.  Wigram^  for  the  personal  representatives  of  Anne  and 
Mary  Pleydell. 

Mr.  Russell  and  Mr.  MessUer,  for  the  representatives  of  Ed- 
ward Moreton  Pleydell. 

The  Vice-Chancellor.(6) — ^As  neither  Anne  Pleydell  nor 
Mary  Pleydell  left  any  issue,  nor  Edward  Moreton  Pleydell  any 
male  issue,  it  is  immaterial  to  consider  whether  the  word  "child" 
ought  to  be  read  strictly,  or  as  meaning  "  issue,"  and  whether 
the  word  "  son"  ought  to  be  read  strictly,  or  as  meaning  male 
issue.  I  give  no  opinion  on  either  of  those  points.  The  ques- 
tion is,  whether  the  word  "  leaving"  and  the  word  "  leave"  are 
to  be  construed  strictly  according  to  the  ordinary  signification, 
as  importing  the  not  leaving  issue  at  the  death  of  the  former  ta- 
ker. The  ordinary,  if  not  the  universal  rule  of  the 
[•486]  Court,  in  cases  of  this  Mescription  affecting  mere  per- 
sonal estate,  is,  that  such  words  import  not  an  indefinite 
failure  of  issue,  but  a  failure  of  issue  at  the  death  of  the  prece- 
ding taker.  I  am  of  opinion,  that  that  must  necessarily,  be  the 
construction  of  the  words  here.     As  neither  Anne  nor  Mary 

(a)  3  Bcav.  145.  (&)  Ex  relatione,  Mr.  W.  W.  Cooper. 
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Pleydell  left  issue,  and  as  Edward  Moreton  Pleydell  did  not 
leave  any  son  or  male  issue,  I  think  that  the  gift  to  William 
Moreton  Pledell  took  effect.  It  was  a  gift  to  him  absolutely; 
and  consequently,  as  he  survived  the  testatrix,  he  took  the 
whole. 

It  being  admitted  that  Anne  and  Mary  Pleydell  died  without  ever  having  been 
married,  and  that  Edward  Moreton  Pleydell  died  without  leaving  any  male  issue,  and 
that  all  the  debts  and  funeral  and  testamentary  expenses  and  legacies  of  testator  have 
been  paid,  (leaving  the  fund  dear,)  declare  that  the  representatives  of  William  More- 
ton  Pleydell  are  absolutely  entitled  to  the  ftmd. 


Etty  V.  Bridges. 

1843 :  July  dOth  and  25th. 

A.  for  valuable  consideration  takes  a  security  upon  a  reversionary  sum  of  stock,  at  a 
time  when,  by  reason  of  the  death  of  the  person  m  whose  name  the  stock  stood 
without  legal  representatives,  no  notice  of  the  incumbrance  could  be  given  to  the 
trustee  of  the  fund.[  1]  A.,  however,  does  not  attempt,  by  dUtringas  or  otherwise, 
to  perfect  the  security  Afterwards,  B.,  for  valuable  consideration  and  without 
notice  of  A.*8  incumbrance,  takes  a  security  upon  the  same  fund,  and  at  the  same 
time  serves  a  writ  of  distringat  on  the  Bank  of  England.  B.'s  security  has  priority 
over  that  of  A. 

The  bill  was  filed  for  the  purpose  of  obtaining  a  declaration, 
that  the  plaintiff's  incumbrance  upon  certain  stock,  standing  in 
the  name  of  George  Bridges,  the  younger,  had  priority  over 
the  incumbrances  of  the  defendant  John  Alexander  Thompson 
Smyth,  upon  the  same  stock.  The  facts  of  the  case,  and  the 
nature  of  the  arguments  for  the  plaintiff,  will  sufficiently  appear 
from  the  judgment.  The  counsel  for  the  defendants  were  not 
called  upon  to  address  the  Court. 

Mr.  Simpkinsofi  and  Mr.  Baam^  for  the  plaintiff. 
Mr.  Pofe,  for  the  defendant  Bridges. 

Ll]  See  Holt  v.  Vewelh  4  Hare,  453,  note  1. 
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Mr.  Wigram  and  Mr.  Spurrier,  for  the  defendant  Smyth. 

Mr.  Swanston  and  Mr.  Freding,  for  the  assignees  of  G.  J. 
Freeman. 

[*487]        *The  following  cases  were  referred  to  in  argument : — 
Dearie  Y,Hall^[a)  Loveridgev,  Cooper, {b)  Rose  v.  Clarke,(c) 
Willoughby  v.  Willoughhf/,{d)  Stanhope  v.  Vemey.{e) 

July  25th — The  Vice-Chancellor. — George  Bridges,  the 
younger,  as  the  sole  executor  of  George  Bridges,  the  elder,  had 
a  sum  of  £1000,  3/.  10^.  per  Cent.  Bank  Annuities,  standing  in 
his  name,  which  he  held  in  trust  for  the  benefit  of  a  lady  named 
Freeman  for  her  life,  and  subject  to  her  life  interest,  for  the  ben- 
efil  of  her  son,  George  John  Freeman,  absolutely.  Mrs.  Freeman, 
under  a  power  of  attorney  executed  by  George  Bridges,  the 
younger,  to  certain  London  bankers,  as  I  collect,  was  in  the  re- 
ceipt of  the  dividends,  and  continued  to  be  so  until  her  death, 
which  happened  in  1837,  although  George  Bridges,  the  younger, 
died  in  1834,  or  1835  ;  his  death  not  having  been  communica- 
ted to  the  bank  of  England  until  after  hers.  Geoi^e  Bridges, 
the  younger,  left  a  will,  of  which  he  appointed  his  wife  and  his 
son,  the  defendant  John  William  Bridges,  the  executors.  This 
will  was  not  proved  until  the  mdnih  of  May,  1840.,  when  the  de- 
fendant John  William  Bridges  alone  proved  it.  The  executrix 
has  never  obtained  or  applied  for  probate,  as  I  collect.  Thus,  un- 
til May,  1840,  there  was  not,  from  the  time  of  the  death  of  George 
Bridges,  the  yoimger,  which  happened,  as  I  have  said,  before 
1836,  any  legal  personal  representative  of  George  Bridges,  the 
elder,  or  of  George  Bridges,  the  younger. 

In  the  month  of  March,  1836,  the  plaintiff  took  an  assignment 
from  George  John  Freeman  of  his  reversionary  interest  in  the 
stock,  by  way  of  mortgage  for  valuable  consideration.  But  it  is 
admitted  that,  previously  to  the  year  1838,  notice  or  any  intima- 
tion of  this  transaction  was  not  given  to  Mrs.  Bridges 
[*488]  and  Mr.  John  William  Bridges,  or  *either  of  them,  or  any 
agent  of  either  of  them,  or  to  the  Bank  of  England,  or  to 

(a)  3  Rubs.  1.  {b)  Id.  30.  (e)  Ante,  Vol.  1^  p.  534. 

((0  1  T.  R.  763.         (e)  Bull.  Co.  UiU  390.  b.,  note  (1,)  s.  15  ;  3  Eden,  81. 
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the  bankers  who  received  the  dividends.  It  is  admitted  also, 
that,  previously  to  1838,  not  any  proceeding,  by  distringas  or 
otherwise,  was  taken  on  the  part  of  the  plaintiff  to  complete,  or 
perfects  or  protect  her  security. 

The  defendant  Smyth,  in  the  month  of  August,  1826,  and  in 
October  of  the  same  year,  purchased  two  annuities  of  George 
John  Freeman,  and  for  securing  them,  took  from  him  two  charges 
of  his  reversionary  interest  in  the  stock,  by  deeds  dated  in 
those  months  respectively;  the  transaction  being  for  valuable 
consideration.  Each  purchase  was  n|ade  by  Mr.  Smyth  without 
any  notice,  actual  or  constructive,  of  the  plaintiff's  security. 
There  is  not  any  reason  to  suppose  that  he  believed  the  proper- 
ty to  be  otherwise  than  unincumbered.  On  the  occasion  of  these 
two  purchases  by  Smyth,  or  one  of  them,  he  appears  to  have 
taken  some  precautionary  measures,  with  a  view  to  protecting 
or  at  least  ascertaining  the  clearness  of  the  title ;  but  whether, 
independently  of  the  distringas  that  I  shall  presently  men- 
tion, and  the  written  communication  accompanying  it,  they  were 
or  could  be  effectual,  so  as  to  gain  priority  over  the  plaintiff — 
and  in  particular  whether  notice  was  given  to  Mr.  John  William 
Bridges,  or  his  solicitor,  on  the  part  of  Mr.  Smyth  before  the  year 
1838,  and,  if  so  given,  was  a  material  and  effectual  measures  as 
against  the  plaintiff,  1  do  not  find  it  necessary  to  express  any 
opinion. — It  appears,  however,  that  in  October,  1836,  on  the  eve 
of  the  completion  of  Mr.  Smyth's  second  purchase,  and  in  sub- 
stance (for  so  I  think  it  may  be  taken)  as  a  part  of  that  transac- 
tion, a  writ  of  distringas  was  issued  and  served  by  his  solicitor, 
in  the  manner  shown  by  Mr.  Diggle's  evidence. 

The  evidence  of  Mr.  Diggles,  who  is  described  as  a  solicitor, 
is  thus: — "I  served  the  documents  now  produced  and  shown  to 
me,  marked  respectively  I.  and  K.,  on  the  behalf  of  Mr. 
John  Alexander  Thompson  Smyth,  upon  the  *Governor  f*489J 
and  Company  of  the  bank  of  England,  on  the  15th  Octo- 
ber, 1836  by  delivering  the  same,  together,  on  that  day,  to  one 
of  the  clerks  in  the  employ  of  Messrs.  Freshfield  <fc  Co.,  the  so- 
licitors of  the  bank  of  England,  at  their  office  in  Lothbery,  in  the 
city  of  London.  The  name  or  signature,  George  Diggles,  signed 
to  the  said  produced  document  marked  K.,  is  in  my  own  hand- 
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writing."  The  documents  marked  I  and  L.,  of  which  he  speaks, 
are  these :  I.  appears  to  be  a  copy  of  a  writ  of  distringas  in  the 
form  which  was  then  usual,  commanding  the  sheriff  of  London 
to  distrain  upon  the  Governor  and  company  of  the  bank  of  En- 
gland, "so  that  they  do  appear  before  the  Barons  of  our  Exche- 
quer at  Westminster,  on  the  2nd  day  of  November  next,  to  answer 
a  certain  bill  of  complaint  lately  exhibited  against  them,  the  de- 
fendants, before  the  Chancellor  and  Barons  of  our  said  Exche- 
quer at  Westminster,  by  -John  Alexander  Thompson  Smyth, 
Esq.,  plaintiff,  and  further  to  do  and  receive  what  our  Court 
shall  dien  and  there  order."  I  believe  that  the  bill  mentioned 
in  these  writs  of  distringas  was  merely  imaginary.  I  read  the 
writ  for  the  purpose  only  of  showing  that  it  mentions  the  name 
of  the  person  for  whose  interest  it  issued. 

The  exibit  marked  K.,  of  which  Mr.  Diggles  also  speaks,  is 
this: — 

"To  the  Secretary  of  the  Governor  and  Company  of  the  Bank 

of  England. 

"Sir, — ^You  will  please  to  take  notice,  that  the  writ  of  distrin- 
gas^ a  copy  of  which  is  sent  herewith,  is  for  the  purpose  of  re- 
straining the  transfer  of  the  sum  of  £1000,  3/.  10^.  per  Cent  Re- 
duced Annuities,  standing  in  the  name  of  George  Bridges,  of 
Mistiey,  near  Manningtree,  Esq.,  deceased. 

"I  have  the  honor  to  be,  &c. 

"George  Diggles, 
"12,  Sockville  Street,  Piccadilly,  Solicitor. 
"15/A  October,  1836." 

[•490]        *Then  under  it  there  is— 

"Served  on  date  at  the  bank,  and  saw  the  distringas  en- 
tered. «G.  D." 

So  that  this  notice  mentions  the  amount  of  stock,  and  mentions 
the  name  in  which  that  stock  is  standing. 

The  truth  of  the  memorandum  at  the  foot  of  the  exhibit  K. 
(below  the  signature)  is  not,  I  believe,  proved,  except  as  it  is  to 
be  collected  from  the  testimony  just  read  of  Mr.  Diggles,  and 
the  evidence  of  Mr.  Christmas,  which  is  tiius : — (Mr.  Christmas 
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is  described  as  librarian  to  the  Bank  of  England) — "The  docu- 
ment now  produced  and  shown  to  me,  marked  K.  K.,  contains 
a  true  copy  of  the  account  in  the  name  of  George  Bridges,  de- 
ceased, contained  in  one  of  the  ledgers  belonging  to  the  Gover- 
nor and  Company  of  the  Bank  of  England,  for  the  3/,  10^.  per 
Cent  Reduced  Annuities,  converted  from  the  £4  per  Cent.  An- 
nuities ;  and  the  document  now  produced  and  shown  to  me, 
marked  L.  L.,  contains  a  true  copy  of  the  continuation  of  the  ac- 
count in  another  of  the  ledgers  belonging  to  the  Governor  and 
Company  of  the  Bank  of  England,  relating  to  the  said  3/.  10^. 
per  Cent.  Reduced  Annuities.  The  said  produced  documents 
have  been  carefully  examined  and  compared  by  me  with  the 
said  documents  respectively,  of  which  they  respectively  purport 
to  contain  copies,  at  the  Bank  of  England,  where  the  said  ledgers 
are  kept  in  my  custody." 

The  exhibits,  of  which  Mr.  Christmas  speaks,  are  these.    The 
first,  K.  K.,  is  in  these  terms . — 

"In  89,  14  A.  79  R.  O.,  Williams  J*  Deacon,  J.  Labouchere, 
H.  S.  Thornton,  and  J.  T.  L.  Melville,  dividends,  2058.  George 
Bridges,  deceased,  creditor."  « 1 840,  Oct.  10.  To  ledger  2,  folio 
1176,  £1000.  March  29,  1824,  ledger,"  and  soon.  "George 
Bridges,  sole  executor."  Then  written  over  this  account,  in  red 
ink,  is  this  memorandum : — "Transfer  stopt  by  distrin- 
gasj  at  the  suit  of  John  *Alexandcr  Thompson  Smyth,  [*491] 
the  16th  day  of  October,  1836."  The  exhibit  L.  L.  is 
the  copy  of  the  account  carried  on  when  John  William  Bridges 
had  proved  the  will ;  and  it  is  not  necessary  to  mention  the  fig- 
ures on  it,  except  that  underneath  the  words  "George  Bridges, 
deceased,  sole  executor,"  there  are  "John  William  Bridges,  acting 
executor  of  George  Bridges,  who  has  the  sole  executor."  Upon 
that  again  is  the  note,  "Transfer  stopt  by  distringas,  at  the  suit 
of  John  Alexander  Thompson  Smyth,  15th  October,  1836."  But 
I  assume  that  the  entry  copied  into  the  exhibit  K.  K.  was  the 
only  one  of  those  which  was  in  existence  before  John  William 
Bridges  proved  the  will. 

I  must,  I  think,  consider  (at  least  unless  an  inquiry  on  the 
subject  shall  be  asked  by  the  plaintiff's  counsel)  that  the  entry 
relating  to  the  distringas^  which  appears  on  the  exhibit  K.  K., 
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was  actually  made  in  the  Bank  ledger,  in  the  form  and  manner 
shown  by  this  exhibit,  in  the  month  of  October,  1836,  and  that 
its  effect  was,  that,  according  to  the  ordinary  and  constant  course 
of  business  pursued  at  the  Bank  of  England,  the  Bank  would 
not  have  permitted  a  transfer  of  the  stock  to  be  made  by  any 
person,  without  first  giving,  at  least,  three  or  four,  if  not  seven 
or  eight,  days'  notice  to  Mr.  Smyth,  or  his  agent,  Mr.  Diggles,  in 
order  to  enable  Smyth  to  take,  if  entitled  to  take,  measures  ef- 
fectual for  protecting  the  property.  This  having  been  done  on 
Mr.  Smyth's  part,  in  1836,  and  nothing  having  been  done  on  the 
plaintiff's  part  before  1838, 1  assume  (but  without  deciding)  that, 
supposing  priority  not  to  have  been  gained  for  Symth  by  the 
distringas,  the  paper  accompanjrmg  it,  and  the  entry  of  1836, 
in  the  Bank  ledger,  the  plaintiff  retains  her  priority,  and  is  en- 
titled accordingly.  Was,  then,  priority  thus  gained  for  Mr. 
Smyth  ?  The  plaintiff  contends,  that,  between  the  year  1835 
and  the  month  of  May,  1840,  there  was  not  any  trustee  of  the 

fmid ;   consequently,  that  notice,  during  that  interval, 
[*492]    was  not  necessary  or  possible  ;  anti  that,  whether  *notice 

during  that  interval  was  necessary  or  possible,  or  un- 
necessary or  impossible,  the  distringas,  the  paper  accompanying 
it,  and  the  entry  of  1836,  in  the  ledger,  amounted  to  nothing. 
From  this  last  part  of  her  contention,  I  dissent  without  giving 
any  opinion  as  to  the  residue.  That  notice  should  be  given  to 
the  trustee  of  a  fund  upon  dealing  with  an  equitable  interest  in 
it,  is  not,  I  apprehend,  so  much  a  rule,  as  an  example,  or  in- 
stance, or  effect  of  a  rule.  In  Dearie  v.  HaU,{a)  we  find  Lord 
Lyndhurst  thus  expressing  himself :  ^<  In  cases  like  the  present, 
the  act  of  giving  the  trustee  notice  is,  in  a  certain  degree,  taking 
possession  of  the  fund :  it  is  going  as  far  towards  equitable  pos 
session  as  it  is  possible  to  go ;  for,  after  notice  given,  the  trustee 
of  the  fund  becomes  a  trustee  for  the  assignee  who  has  given 
him  notice."  Sir  T7iamas  Plumer*s  previous  observations  in 
the  same  case,  which  occur  between  the  20th  and  28th  pages  of 
the  same  volume,  are,  with  more  minuteness  of  detail,  to  the 
same  effect.    The  opinions  of  the  Judges,  in  Ryall  v.  Rowles,{b) 


(a)SBMKl;M»iip.fi8»S»>  <*)  1  Vet.  Ma.  348 ;  1  Atk.  165 
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of  which  that  of  Mr.  Justice  Burnett  has  been  reported  from  his 
note-book  by  Mr.  Bltgh,{a)  contain  recognitions  of  the  same  prin- 
ciple. So  the  opinion,  in  Foster  v.  CockereU,{b)  of  Lord  LyruH- 
hurst,  upon  advising  the  House  of  Lords  to  affirm  Sir  John 
LeacKs  decision  in  Foster  v.  BlcuJcstone  ;{c)  in  which  case  the 
latter  learned  Judge  had  before  thus  expressed  himself :  "  A  bet- 
ter equity  is,  where  a  second  incumbrancer,  without  notice,  takes 
a  protection  against  a  subsequent  incumbrancer,  which  the  prior 
incumbrancer  has  neglected  to  take.  Thus  a  declaration  of 
trust  of  an  outstaiiding  term,  accompanied  by  delivery  of  the 
deeds  creating  and  continuing  tlie  term,  gives  a  better  equity 
than  a  mere  declaration  of  trust  to  a  prior  incumbrancer."  These 
authorities,  though  not  the  only  authorities,  are,  I  ap- 
prehend, more  than  sufficent  'to  show  the  rule  to  be,  that,  [*493J 
to  perfect  a  transaction  of  the  description  now  in  ques- 
tion, the  purchaser  or  incumbrancer  must,  if  he  cannot  acquire 
possession,  go  as  near  it  as  he  can — as  the  circumstances  of  the 
case  will  permit — must  in  a  sense,  if  the  expression  maybe  used, 
set  his  mark  upon  the  property,  or  do  every  thing  reasonably 
practicable  to  prevent  it  from  being  dealt  with  in  fraud  of  an  in- 
nocent purchaser  afterwards.  The  law  has  held,  that,  general- 
ly, where  there  are  trustees,  this  is  done  sufficiently,  upon  deal- 
ing with  an  equitable  interest  in  the  fund,  by  giving  them  notice ; 
because,  although  the  notice  does  not  necessarily  prevent  such  a 
fraud,  it  renders  its  commission  much  less  likely,  and  gives  an 
increased  probability  or  an  increased  chance  of  redress,  if  the 
fraud  shall  be  committed,  supposing  reasonable  diligence  to  be 
used  ;  inasmuch  as  not  only  will  the  trustees,  if  asked,  be  likely 
to  give  information  of  the  notice,  but  if  they  shall  fail  to  do  so, 
they  may  be  liable  to  make  good  the  loss.  It  is  obvious,  how- 
ever,* that  unfairness  or  forgetfulness,  or  negligence  on  a  trustee's 
part,  or  his  death  or  infirmity,  may  render  the  notice,  as  a  pre- 
vention of  fraud,  useless.  What,  however,  is  the  effect  of  a  dis- 
tringas upon  stock,  when  the  subject  of  contract  is  an  equitable 
interest  in  that  stock  1    It  seems  to  me  to  operate,  I  do  not  say 

(a)  9  Bligfa.  N.  S.  37a  (6)  Id.  332  ;  3  CI.  &  Fin.  456 

(e)  1  Myl.  Sl  K.  S97 ;  see  pp.  306, 307. 

Vol.  n.  58 
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as  much  as  notice  to  the  trustee,  where  there  is  a  trustee,  but 
something  more  efBcacious.  That  which  the  notice  makes  un- 
Ukely,  the  distringas  makes  substantially  impracticable ;  and 
accordingly,  without  saying  whether,  for  such  a  purpose  as  that 
now  in  question,  the  entry  in  the  Bank  ledger  in  this  case  is  or 
is  not  substantially,  as  well  as  in  form  and  species,  different 
from  an  indorsement  on  a  security  or  material  muniment  of  title, 
or  from  an  entry  in  an  ordinary  banker's  book,  upon  the  face  or 
margin  of  a  customer's  account, — ^without  saying  also  what,  in  a 
case  of  ordinary  debt  from  A.  to  B.,  in  trust  for  C,  may  be  the 

value  or  effect  of  a  notice  to  A., — without  saying  also, 
[*494]    whether,  in  a  Vase  of  stock,  where  two  incumbrancers 

give  each  in  due  time  a  notice  to  the  trustee,  and  the 
latter,  but  not  the  earlier,  of  the  two  incumbrancers,  places  a 
distringas  on  the  fund,  the  distringas  ought  to  give  a  prefer- 
ence,— and  without  saying  what,  in  the  present  instance,  it 
would  have  been  right  to  decide  if  the  will  of  George  Bridges, 
the  younger,  had  been  proved  in  1835,  by  John  William  Bridges, 
— I  think  that,  circumstanced  as  this  case  actually  was,  the  dis- 
tringas served  upon  the  Bank,  and  entered  in  the  Bank  ledger, 
as  I  take  it  to  have  been  in  1836,  was  a  proper  and  an  effectual 
measiure  of  caution  and  protection,  which,  taken  by  Mr.  Smyth, 
before  any  measure  of  caution  or  protectidki  was  taken  by  the 
plaintiff,  must,  upon  principle,  equally,  and '  authority,  place  her 
security  below  each  of  his.  That  the  plaintiff's  notice  of  her 
charge  to  the  defendant  Mr.  Bridges  was,  if  it  was,  prior  to  any 
notice,  or  contemporaneous  with  the  first  notice,  to  him  of 
Smyth's  title,  I  consider,  under  the  circumstances,  as  not  material ; 
it  being  clear,  as  I  have  said,  that  before  1838  the  plaintiff  did 
nothing. 

It  is,  I  think,  upon  Foster  v.  Cockerell,  and  upon  principle, 
immaterial  also,  that  Smyth  omitted,  if  he  did  omit,  to  inquire 
of  the  Bank  of  England  or  its  agents,  whether  there  was  any 
distringas  prior  to  his.  Sir  James  Wigramhas  taken  the  same 
view  of  such  a  point,  in  a  case  of  Meux  v.  Bell,  reported  by  Mr. 
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Harejlfl)  where  I  have  found  a  valuable  examination  of  authori- 
ties. 

I  have  not  thought  it  necessary  to  advert  to  the  case  of  Tinir 
stm  V.  Ramsbottom  before  Lord  Langdale,{b)  or  to  that  of 
Janes  v.  Jones,  before  Sir  Lancelot  Shadwell[c)  On  different 
grounds,  each  of  them  is  very  unlike  the  present.  But  there  is 
a  case  of  Crreening  v.  Beckford,{d)  before  the  latter  learned 
Judge,  which  may  be  thought  not  very  far  from  resembling 
this. 

•The  plaintiff's  counsel  will  inform  me,  whether  they    [M95] 
desire  an  inquiry  as  to  the  distringas^  in  the  respects 
that  I  have  mentioned. 

The  inquiry  was  not  asked. 

i 


Leach  v.  Leach. 


1843 :  July  I5th  uid  92nd. 

Tflftator  bequeathed  all  the  stock  in  the  fimds  which  he  might  die  powewed  of,  to 
tmiteee,  upon  inmt  to  pay  an  annuity  to  his  wife  for  life,  and  after  her  deoeaae 
npon  trust  to  pay  and  apply  the  dividends  of  the  stock  to  and  for  the  proper  use  and 
benefit  of  £ ,  the  eldest  daughter  of  his  brother  J.,  and  the  other  children  of  his  said 
brother,  in  equal  shares,  for  their  respective  lives.  And  he  directed  that  the  prin- 
cipal stock  should  bo  divided  and  apportioned  to  and  amongst  all  and  every  the  law- 
ful issue  of  the  said  £.,  and  the  other  children  of  his  said  brother,  in  equal  shares 
and  proportions,  and  be  assigned  to  them  respectively,  upon  their  severally  attain- 
ing the  age  of  twenty -one  years,  and  to  the  survivora  or  survivor  of  them.  He  left 
the  residue  of  his  estate  to  his  wife.  By  a  codicil  he  explained  that  by  E.  the  eldest 
daughter  of  his  brother,  he  meant  an  illegitimate  daughter  called  E.  At  the  date 
of  the  testator's  will  and  of  his  death,  h»  brother  had  three  children  only ;  namely* 
E.,  M-,  and  J.  Of  these,  E.  survived  the  widow  and  had  a  child,  who  also  survived 
the  widow ;  M.  died  in  the  widow's  lifetime,  leaving  a  child  who  survived  the 
widow ;  and  J.  died  in  the  widow's  lifetime  without  leaving  issue : — Held,  that  by 
the  expression  "  E.  and  the  other  children,"  the  testator  intended  the  three  children 
of  his  brother  living  at  the  date  of  the  will ;  that  each  of  the  three  children  took  a 
life-interest  only  in  one  third  of  the  dividends ;  and,  consequently,  that  upon  the 
death  of  the  widow,  E.  took  a  life-interest  in  one  third  of  the  dividends,  and  each 
of  the  children  of  E.,  and  M  ,  took  one  third  of  the  capital 


(a)  1  Haroi  73.  (6)  S  Keen,  35.  (e)  8  Sim.  633.  (d)  5  Sim.  195 
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Joseph  Buiinakd,  by  his  will,  dated  the  31st  July,  1824,  be- 
queathed as  follows : — I  give  and  bequeath  unto  John  Yard 
Willats  and  John  Hurden,  and  to  the  siurvivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  all  and  singular 
the  stock  and  Government  funds,  standing  in  my  name  in  the 
books  of  the  Bank  of  England,  or  which  I  may  die  possessed 
of  or  entitled  to,  upon  and  for  the  several  trusts,  intents,  and 
purposes  hereinafter  mentioned  and  despribed  (that  is  to  say,)  in 
trust,  to  pay  unto  my  wife,  (fcc. — [Here  followed  bequests  of  sev- 
eral small  annuities  to  his  wife  for  her  life  or  widowhood,  and 
to  his  brother,  John  Bumard,  and  to  his  sister,  Elizabeth  Brain, 
for  their  respective  lives :]  and  from  and  after  the  decease  of  my 
said  wife,  or  upon  her  subsequent  marriage,  and  also  from  and 
after  the  death  of  my  brother  and  sister,  upon  further  trust  to 
pay  and  apply  the  dividends  and  intereAof  the  said  principal 
stock  and  funds,  to  and  for  the  proper  use  and  benefit  of  Eliza- 
beth Burnard,  the  eldest  daughter  of  my  said  brother,  John  Bur- 
nard,  and  the  other  children  of  my  said  brother,  in  equal 
[•496]  shares  and  proportions,  for  *and  during  the  term  of  their 
natural  lives.  And  it  is  my  will  that  the  principal  stock 
and  funds  shall  be  divided  and  apportioned  to  and  amongst  all 
and  every  the  lawful  issue  of  the  said  Elizabeth  Bumard,  and 
the  other  children  of  my  said  brother,  in  equal  shares  and  pro- 
portions, and  be  assigned  to  and  transferred  to  them,  respectively, 
upon  their  severally  attaining  the  age  of  twenty-one  years,  and 
to  the  survivors  or  survivor  of  them :  and  the  testator  thereby 
gave  all  the  residue  of  his  personal  estate,  after  payment  there- 
out of  his  debts,  funeral,  and  testamentary  expenses,  and  lega- 
cies, unto  his  wife  ;  and  appointed  the  said  John  Yard  Willats, 
and  John  Hurden,  executors  of  his  wilL 

By  a  codicil,  the  testator  declared,  that  the  bequest  in  his  will 
to  Elizabeth  Bumard,  the  eldest  daughter  of  his  brother,  John 
Bumard,  was  intended  for  the  illegitimate  child  of  his  brother, 
called  or  named  Elizabeth  Bumard. 

The  testator  died  in  November,  1824,  leaving  his  widow  and 
the  several  annuitants  named  in  his  will,  surviving  him.  In 
1828,  a  suit  (that  of  "  Willats  v.  Bumard,'')  was  instituted  by 
Ills  executors  for  the  purpose  of  having  his  estate  administered 
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in  this  Court  In  that  suit,  the  sum  of  £2500,  new  £4  per  cent 
annuities,  being  the  bulk  of  the  testator's  residuary  property,  was 
transferred  into  the  name  of  the  accountant-general,  in  trust  in 
the  cause ;  and  by  a  decretal  order,  it  was  declared,  that  subject 
to  the  pajrment  of  the  several  annuities,  the  widow,  as  residuary 
legatee  under  the  will,  was  entitled  to  the  dividends  of  tlie  £2600 
stock,  to  accrue  due  during  the  lives  of  the  annuitants,  and  the 
survivor  of  them,  and  after  their  deaths,  during  the  life  of  the 
widow,  and  her  continuing  unmarried;  and  payment  of  the 
dividends  was  ordered  accordingly.  And  after  the  death  of  the 
annuitants,  and  the  deaths  or  second  marriage  of  the  widow,  any 
of  the  parties  interested  in  the  stock  were  to  be  at  liberty  to  ap- 
ply. 

At  the  date  of  the  testator's  will,  and  of  his  death, 
John  *Bumard  had  three  children  only,  of  whom  the  [*497] 
youngest  was  at  his  death  about  six  years  of  age ; 
namely,  Elizabeth,  Mary,  and  Joseph.  Elizabeth  married  in 
1840,  George  Leach,  by  whom  she  had  one  child  only,  George 
William  Licach.  Mary'  married  in  1833,  John  Bingham  by  whom 
she  had  ond  child  only,  Elizabeth,  and  died  in  May,  1838.  Jo- 
seph died  unmarried,  in  June,  1837.  John  Bumard  never  had 
any  other  issue. 

John  Bumard,  and  Elizabeth  Brain,  died  respectively  in  the 
years  1830  and  1834    The  widow  died  in  November,  1842. 

The  present  bill  was  filed  by  George  Leach  and  Elizabeth  his 
wife,  against  the  infants  George  William  Leach,  and  Elizabeth 
Bingham,  and  against  the  executors  of  the  widow,  for  the  pur- 
pose of  obtaining  a  declaration  of  the  rights  of  the  parties  inter- 
ested in  the  £2600  stock. 

Mr.  Rtissell  and  Mr.  Bayley,  for  the  plaintiffs. 

Mr.  Simpkinsim  and  Mr.  Parry ^  for  the  defendants,  the  in- 
fants. 

Mr.  Cankrien^  for  the  executors  of  the  widow. 

Mr.  Bazalgettej  for  the  surviving  executor  of  the  testator. 


497  CASES  IN  CHANCERY. 


1843. — Leach  v.  Leach. 


It  was  observed  at  the  bar,  that  in  one  view  of  the  construc- 
tion of  the  testator's  will,  the  limitation  to  the  issue  of  the-  chil- 
dren of  John  Bumard  might  be  held  void  for  remoteness,  as  John 
Burnard  might  have  had  other  children  bom  after  the  death  of 
the  testator ;  and  that  his  not  having  in  fact  had  any  afterbora 
children,  would  make  no  diflFerence  :  Jee  v.  Audiey  ;{a)  Leake  v. 
Robinson.{b)  On  the  other  hand,  it  was  said  that  this 
[•498]  question  might  possibly  'be  considered  as  concluded  by 
the  decision  in  the  cause  of  "  Willats  v,  Burnard. " 

July  22nd — ^The  Vice-Chancellor. — ^The  bequest  in  ques- 
tion in  this  cause  is  worded  with  such  curious  perplexity,  and 
open  to  such  various  arguments  of  construction,  that  any  inter- 
pretation of  it  can  scarcely  be  much  better  than  conjectural.  That 
which,  after  considering  the  whole  will  to  the  best  of  my  ability, 
has  appeared,  and  still  appears  to  me,  the  least  objectionable,  I 
am  ready  to  state,  believing  further  consideration  unlikely  to  pro- 
duce any  change  in  the  view  that  I  have  taken. 

It  appears  that  the  testator's  brother,  John,  and  three  children 
of  that  brother  (including  Elizabeth,  mentioned  in  the  will,)  were 
living  when  the  will  was  made.  I  collect,  also,  and  it  is  admit- 
ted, that  not  any  other  child  of  the  brother  was  then  living,  or 
afterwards  came  into  existence ;  and  that  all  the  persons  men- 
tioned in  the  bequest  survived  the  testator,  and,  with  the  excep- 
tion of  the  plaintiff,  Mrs.  Leach,  (who  is  the  only  child  now  living 
of  the  testator's  brother,  John,)  are  dead,  the  testator's  widow 
having  died  the  last.  It  has,  as  I  also  collect,  been  decided  in  a 
former  suit,  that  neither  of  the  children  of  the  testator's  brother, 
John,  nor  any  issue  of  either  of  those  children,  took  any  interest 
in  possession  under  the  bequest  in  question,  until  the  death  of 
the  survivor  of  the  annuitants  mentioned  in  the  will,  and  the  tes- 
tator's widow,  who  was  the  residuary  legatee.  That  decision 
seems,  expressly  or  by  implication,  to  have  acknowledged  that 
there  was  nothing  illegal  in  the  bequest  on  the  ground  of  remote- 
ness. 

It  is  also  my  opinion  that,  according  to  the  true*  construction 

(«)lC«z,3d4.  (fr)3Mer.3e3. 


*•• 
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of  the  instrument,  there  is  no  illegality.  It  appears  to  me,  though 
not  without  some  doubt,  that  by  the  expression,  '<  Elizabeth  Bum- 
ard,  the  eldest  daughter  of  my  said  brother,  John  Bumard,  and 
the  other  children  of  my  said  brother, "  the  testator  ought 
to  be  taken  to  have  *meant  only  the  three  children,  then  [*499] 
living,  of  his  brother,  or  at  least  not  to  have  intended  to 
include  any  child  that  might  come  into  existence  after  the  tes- 
tator's decease.  This  also  seems  in  effect  to  have  been  decided 
in  the  other  suit :  at  least,  so  1  understand  it.  I  think,  also,  that 
neither  of  the  three  children  can,  upon  the  language  used,  be 
held  to  have  taken  more  than  a  life  interest  in  one-third  of  the 
fund,  and  that  Elizabeth  Burnard  Bingham,  and  George  WiUiam 
Leach  (the  children,  respectively,  of  two  of  the  three  children  of 
the  testator's  brother,  John,)  having  been  the  only  issue  of  any 
of  the  three  children  of  the  testator's  brother,  John,  living  at  the 
widow's  death,  became,  upon  that  event,  entitled  in  possession  to 
two-thirds  of  the  fund,  in  equal  shares,  absolutely,  Mrs.  Leach 
being,  as  1  have  said,  in  my  opinion,  tenant  for  life  of  the  other 
third,  the  title  to  which,  subject  to  her  Ufe  interest,  I  think  cannot, 
or  ought  not,  to  be  now  declared.  There  must  be  liberty  to  ap- 
ply on  her  death. 

I  repeat  that  I  do  not  feel  myself  either  confident  in  the  cor- 
rectness of  this  interpretation  of  the  strangely-worded  instrument 
before  me,  or  able  to  suggest,  on  the  whole,  a  better,  consistently 
with  the  rule  that  words  in  a  will  are  to  be  construed  according 
to  their  ordinary  sense  and  meaning,  unless  the  testator  has  de- 
clared, or  by  the  context  shown,  that  he  uses  them  otherwise, 
and  consistently  with  what  I  apprehend  to  be  another  general 
rule,  that  a  will  is  to  be  read  with  an  inclination  to  believe,  when 
it  can  be  not  unreasonably  supposed,  that  the  testator  did  not  in- 
tend to  trsuisgress  the  law.  I  cannot  read  the  gift  to  the  issue 
of  the  three  children  of  the  brother,  as  being  merely  a  gift  to 
the  children  of  those  three  children,  or  as  aigift  per  stirpes  ;  nor 
do  I  construe  the  mention  of  the  age  of  twenty-one  as  operating 
a  postponement  of  vesting,  or  the  words  "  and  to  the  survivors 
or  survivor  of  them,"  at  the  end  of  the  bequest,  as  referring  to 
those  who  should  live  to  attain  that  age. 
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[*500]  *Marke  V.  Locke. 

1843:  Jii]y91it 

To  a  bOl  filed  by  A.  apunit  B.,  to  recover  a  customaiy  estate,  all  penona  daimmg 
advenely  againat  B ,  under  the  cuatom,  or  by  varknia  oonatnicttoiia  of  the  cutooif 
are  necenary  parties ;  nor  can  A.,  with  respect  to  those  persons,  avail  himself  of 
the  provisions  of  the  23rd  Order  of  August,  1841. 

Bt  articles  dated  the  24th  April,  1769,  made  in  contemplation 
of  a  marriage  between  Robert  Marke  and  Grace  Haddon,  Robert 
Marke  covenanted  to  surrender  certain  messuages  and  lands, 
parcel  of  the  manor  of  Taunton  Deane,  of  which  he  was  seized 
in  fee,  according  to  the  custom  of  the  manor,  to  John  Haddon 
and  John  Marke  (brother  of  the  settlor,)  and  their  heirs,  accord- 
ing to  the  custom  of  the  manor,  upon  trust  for  the  settlor  and  his 
intended  wife,  for  their  respective  lives,  and  upon  the  decease  of 
the  survivor  of  them,  upon  trust  to  surrender  the  premises  to  the 
use  of  the  issue  of  the  marriage  as  therein  mentioned  and  in  de- 
fault of  issue  of  the  marriage  who  should  be  living  at  the 
death  of  the  survivor  of  the  intended  husband  and  wife,  upon 
trust  to  surrender  the  premises  to  the  use  of  the  right  heirs  of 
the  settlor  for  ever,  according  to  the  custom  of  the  manor. 

The  property  comprised  in  the  articles  was  duly  surrendered 
to  the  use  of  the  trustees,  and  they  were  admitted  to  it  The 
marriage  took  effect,  and  Robert  Marke,  the  settlof,  died  in  1779, 
leaving  one  child  only  of  the  marriage,  Elizabeth,  who  died  in 
1812,  intestate,  and  without  having  been  married.  The  widow 
of  the  settlor  married  James  Turner,  and  died  in  1819,  leaving 
her  husband  and  two  sons,  John  Haddon  Turner,  and  James 
Turner,  the  younger,  surviving  her. 

Shortly  previous  to  her  death,  Elizabeth  Marke,  who  had  ob- 
tained a  surrender  of  the  estate  from  the  party  representing  Had- 
don, the  surviving  trustee  under  the  articles,  surrendered  them 
to  her  hal^brother,  John  Haddon  Turner,  who,  for  valuable  con 
sideration,  and  with  the  consent  of  James  Turner  the  younger, 
who  then  claimed  to  be  customary  heir,  conveyed  part  of  them 

to  Thomas  Southwood. 
[•601]        'In  1825,  Susannah  Locke,  the  youngest  sister  of  Rob- 
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ert  Marke  the  settlor,  filed  her  bill  against  Southwood,  alleging 
that  the  settlor  had  no  other  issue  than  his  daughter  Eliza- 
beth, and  that  he  left  no  brother  surviving  him,  and  that  upon 
the  death  of  Grace  Turner,  she,  the  plaintiff,  as  such  young- 
est sister,  became  heiress  of  Robert  Marke  the  settlor,  according 
to  the  custom  of  the  manor,  and  praying  that  Southwood,  who 
had  purchased  with  notice  of  the  articles,  might  be  decreed  to 
convey  to  her  the  customary  premises.  In  this  suit,  the  defend- 
ant admitted  the  custom  as  stated  by  the  plaintiff  Susannah  Locke 
and  upon  the  ground  that  she  came  within  the  description  of 
right  heirs  in  the  ultimate  limitation  in  the  articles,  (the  heirs 
being  considered  to  take  by  purchase,)  she  obtained  a  decree  in 
her  favor.(a) 

In  consequence  of  this  decree,  Susannah  Locke,  in  September, 
1831,  filed  her  bill  against  Matthew  and  Sarah  Colman,(6)  for 
the  purpose  of  recovering  other  of  the  customary  lands  compris- 
ed in  the  articles,  of  which  the  Colmans  were  purchasers  under 
a  title  similar  to  that  of  Southwood.  The  defendants  in  this  suit 
disputed  the  custom  as  asserted  by  Susannah  Locke,  and  upon 
the  trial  of  an  issue  directed  for  the  purpose  of  trying  her  title 
as  heiress  according  to  the  custom,  a  verdict  was  found  against 
her. 

In  October,  1832,  the  original  bill  in  the  present  suit  was  filed 
by  John  Marke  against  Susannah  Locke,  and  against  certain 
persons  of  the  name  of  Mattock  and  Bush,  devisees  in  trust  un- 
der the  will  of  Southwood,  who  died  in  1830,  praying  that  the 
plaintiff  might  be  declared  entitled  to  the  customary  heredita- 
ments comprised  in  the  articles,  that  the  defendants  might  be  de- 
creed to  convey  to  him  the  lands  purchased  by  Southwood,  and 
for  further  relief. 

*The  plaintiff,  by  his  bill,  submitted  that,  according  to  [*502] 
the  true  construction  of  the  articles,  the  ultimate  trust 
therein  contained  was  for  the  benefit  of  the  person  or  persons 
who  would,  at  the  time  of  the  death  of  the  survivor  of  Robert 
Marke  and  Grace  his  wife  (afterwards  Grace  Turner,)  have  been 
the  customary  heir  or  heirs  of  Robert  Marke,  if  he  had  at  that 


(a)  See  Lockt  v.  Southwood,  1  Myl.  &.  Cr.  411. 

(b)  See  Locke  v.  Colman,  1  Myl.  ic  Cr.  433. 
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time  been  seised  to  him  and  his  heirs,  as  customary  tenant  of  the 
premises,  and  had  died  so  seised.  And  the  plaintiflF  alleged  that, 
as  youngest  son  of  Robert  Marke,  who  was  the  youngest  son  of 
John  Marke,  who  was  the  only  brother  of  the  settlor,  he  became 
and  was  at  the  decease  of  Grace  Turner,  and  at  the  filing  of  the 
bill,  heir,  according  to  the  custom  of  the  manor,  of  the  settlor. 

Amongst  other  customs  of  the  manor  the  plaintiff  stated  the 
following : — That  if  a  man  die  seised  to  him  and  his  heirs  as 
customary  tenant  of  any  customary  lands  of  inheritance  within 
the  manor,  having  a  wife  at  the  time  of  his  death,  then  his  wife 
shall  inherit  such  land  as  next  heir  to  such  customaiy  tenant,  and 
shall  be  admitted  to  hold. the  same  to  her  and  her  heirs  for  ever, 
according  to  the  custom  of  the  manor :  also,  that  if  a  man  die 
seised,  d&c,  having  at  the  time  of  his  death  more  sons  than  one, 
and  having  no  wife,  and  there  be  no  issue  of  any  deceased  young- 
er son,  then  the  youngest  surviving  son  shall  inherit :  and  that 
if  a  man  die  seised,  &c.,  having  at  the  time  of  his  death  but  one 
brother  of  the  whole  blood,  and  having  no  wife,  and  no  issue,  and 
there  being  no  issue  of  any  deceased  younger  brother  of  the  whole 
blood,  the  brother  shall  inherit :  also,  that  the  customary  heir  of 
any  deceased  son,  daughter,  d&c,  of  a  person  seised  in  fee  as  cus- 
tomary tenant,  who  would,  if  living,  have  been  the  customary 
heir  of  the  tenant,  shall  be  the  customary  heir  of  such  tenant. 

The  cause  came  on  for  hearing  before  Lord  Cottenham^  C,  in 
July,  1841,  when  it  was  objected  that  the  customary  heirs  of 
Grace  Turner,  the  heir  at  law  of  the  settlor  according  to 
[*503]  the  course  of  the  common  law,  and  the  customary  *heirs 
of  the  widows  of  former  customary  heirs* of  the  settlor, 
ought  to  be  parties  to  the  suit.  These  objections,  or  some  of 
them,  were  allowed,  and  the  cause  stood  over,  with  liberty  to 
amend  by  adding  parties. 

The  plaintiff  then  filed  a  supplemental  bill  against  Susannah 
Locke,  and  the  other  defendants  to  the  original  bill,  by  which, 
after  stating  the  objections  which  had  been  made  for  want  of 
parties,  the  plaintiff  alleged  that  the  following  persons  claimed 
interests  in  the  customary  premises,  viz.,  James  Turner  and 
others,  devisees  of  James  Turner,  the  younger,  who  was  the  cus- 
tomary heir  of  Grace  Turner ;  John  Marke,(3)  the  heir  at  law 
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of  John  Marke,(l)  and  also  of  the  settlor;  Lucy  Culverwell 
claiming  as  customary  heir  of  Anne  Marke,  the  widow  of  John 
Marke,(l)  who  married,  secondly,  a  Culver  well ;  William  and 
John  Jennings,  claiming  as  customary  heirs  of  Mary  Marke,  the 
widow  of  Robert  Marke,(2)  who  married,  secondly,  a  Jennings  ; 
and  William  Marke,  the  hejr  at  law  of  Robert  Marke.(2) 

The  supplemental  bill  prayed  that  the  persons  so  claiming  in- 
terests, upon  being  respectively  served  with  a  copy  of  that  bill, 
might  be  bound  by  all  the  proceedings  in  the  cause ;  and  in 
pursuance  of  the  provisions  of  the  twenty-third  Order  of  August, 
1841,  all  these  persons  were  served  with  copies  of  the  supple- 
mental bill. 

By  the  twenty-third  Order  of  August,  1841,  "  where  no  ac- 
count, payment,  conveyance,  or  other  direct  relief,  is  sought 
against  a  party  to  a  suit,  it  shall  not  be  necessary  for  the  plain- 
tiff to  require  such  party,  not  being  an  infant,  to  appear  to  and 
answer  the  bill.  But  the  plaintiff  shall  be  at  liberty  to  serve 
such  party,  not  being  an  infant,  with  a  copy  of  the  bill,  whether 
the  same  be  an  original,  or  amended,  or  supplemental  bill,  omit^ 
ting  the  interrogating  part  thereof;  and  such  bill,  as  against 
such  party,  shall  not  pray  a  subpoena  to  appear  and  an- 
swer, but  shall  pray  that  such  'party,  upon  being  served  [*B04] 
with  a  copy  of  the  bill,  may  be  bound  by  all  the  proceed- 
ings in  the  cause." 

The  cause  coming  on  again  for  hearing  this  day, — 

Mr.  Freeling,  for  the  defendant,  Susannah  Locke,  objected 
that  the  suit  was  defective  for  want  of  parties,  the  persons  who 
had  been  served  with  copies  of  the  supplemental  bill  not  being, 
properly,  parties  to  the  suit.  He  insisted  that  they  ought  to  have 
been  made  parties  in  the  usual  manner,  and  that  the  twenty- 
third  Order  of  August,  1841,  was  not  applicable.  He  cited 
Barkley  v.  Lord  Reay,[a) 

Mr.  Swanston  and  Mr.  Kinglake^  for  the  plaintiffs,  cited 
Lloyd  V.  Lloydyijti)  and  contended  that,  at  all  events,  as  regarded 

(ff)  S  Hare,  306.  (&)  Ante,  yoI.  1,  p.  181. 
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the  heirs  according  to  the  common  law,  it  was  not  necessary  to 
do  more  than  the  plaintiff  had  done.  It  was  not  necessary  for 
the  common  law  heir  to  attend  the  determination  of  rights  be- 
tween the  customary  heirs. 

The  Vice-Chancellor. — It  appears  plain  to  me  that  but  for 
the  23rd  Order,  these  parties,  or  some  of  them,  would  have  been 
necessary  parties  in  the  ordinary  way,  that  is,  parties  who  must 
have  appeared  and  answered,  or  against  whom,  if  within  the 
jurisdiction,  process  of  contempt  would  have  been  exhausted. 
I  say  that,  independently  of  the  decision  of  Lord  Cottenham, 
who  at  one  period  of  the  cause  appears  to  have  determined  that 
these  persons,  or  some  of  them,  were  necessary  parties  to  the 
bill. 

The  bill  is  filed  by  a  plaintiff  asserting  an  equitable  title  to  a 
customary  estate,  of  which  the  legal  interest  appears  to  be  vested 
in  Mattock  and  Bush,  and  praying  the  establishment  of  his 
equitable  title,  and  the  assurance  to  him  of  the  legal  estate.  To 
this  property  the  plaintiff 's  title  is  claimed  in  respect 
[*505]  of  his  alleged  character  of  heir,  according  "to  the  custom, 
of  a  former  owner,  at  a  particular  period — not  at  his 
death,  but  another  period.  A  lady  named  Locke,  adversely 
claiming  by  a  different  pedigree,  or  different  construction  of  the 
custom  from  that  by  which  the  plaintiff  claims,  is  in  possession, 
and  has  had  that  right  adjudicated  to  her  in  another  suit,  to 
which  the  plaintiff  is  not  a  party. 

There  are,  however,  various  constructions  suggested  of  the 
custom  ;  and  it  is  contended  that  the  custom  has  not  provided 
for  every  possible  case  of  descent,  with  reference  to  persons 
dying  with  or  without  a  widow,  and  that  the  common  law  would 
supply  a  descent  left  unsupplied  by  custom.  There  are  various 
claimants,  who  were  in  every  sense  absent  from  the  record  when 
the  case  was  before  Lord  Cottenhamy  and  Lord  Cof^^TzAam  direc- 
ted that  they,  or  some  of  them,  should  be  here.  All  have  been 
added  as  parties ;  but  have  not  been  served  with  a  subptBna. 
Of  course  the  siut  has  not  proceeded  to  contempt  against  them, 
they  have  not  answered,  they  do  not  now  appear,  and  they  are 
now  within  the  jurisdiction. 
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If  the  23id  Order  does  not  apply,  this  suit  must  stand  over  for 
want  of  parties ;  not  only  Mattock  and  Bush  have  an  interest  in 
the  suit,  and  a  duty,  as  trustees,  which  they  may  or  may  not  be 
willing  to  perform,  but  Mrs.  Locke,  and  thosje  claiming  under 
her,  say  that  they  ought  to  be  delivered  from  these  questions  by 
one  suit,  and  that  this  suit,  as  at  present  constituted,  will  not  de- 
liver them  from  these  questions,  parties  who  may  contest  their 
claim  not  being  here.  If  the  order,  therefore,  does  not  apply, 
the  cause  must  stand  over,  not  only  upon  the  ground  of  Lord 
Cottenham^s  decision,  but  upon  general  principles  and  authority, 
the  frame  of  the  bill,  and  the  nature  of  the  circumstances. 

But  it  is  said  that  the  23rd  Order  applies.  Now  that  order 
(whether  it  might  or  might  not  be  usefully  extended,  I 
need  not  express,  if  I  have  formed  any  opinion)  *is  as  [*506] 
follows :  [His  Honor  here  read  the  order,  as  far  aa  the 
words  '<  answer  the  biU."]  I  am  of  opinion,  that  these  are  words, 
not  of  direction,  but  of  condition — and  I  think  that  they  have 
been  so  construed  by  one  of  the  Judges  of  this  Court.  If  the 
condition  is  not  fulfilled,  the  whole  proceeding  under  the  order 
is  out  of  place,  and  Mrs.  Locke  may  say  that  she  is  entitled  to 
disregard  it — that  it  is  not  necessary  to  pay  any  attention  to  an 
irregular  and  unauthorized  proceeding.  Assume  that  no  account, 
no  payment,  no  conveyance  is  sought  against  the  other  defen- 
dants, can  it  be  said  that  no  direct  relief  is  sought  against  them? 
The  plaintiff  seeks  to  be  established  in  respect  of  his  alleged 
customary  heirship ;  if  so,  he  has  a  right  to  a  conveyance  from 
Mattock  and  Bush.  They  are  trustees  for  one  or  the  other  of 
the  contending  parties ;  each  of  them  may  institute  a  suit  against 
Mattock  and  Bush, — ^Mrs.  Locke  must  be  a  party  to  every  one 
of  the  suits,  and  the  question  may  be  re-agitated  in  each. 

Upon  the  whole,  I  am  of  opinion,  that  if  I  were  to  overrule 
this  objection,  it  would  render  the  suit  entirely  useless  to  the 
plaintiff,  and  that  the  Lord  Chancellor,  or  House  of  Lords,  would 
most  properly  reverse  the  decision. 
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[*507]    *WiLLiAM  John  Richardson  and  six  others,  oa  behalf 
of  themselves  and  of  all  other  the  proprietors  or  share- 
holders and  partners  of  and  in  the  Company  or  partnership, 

.  called  the  British  Iron  Company,  hereinafter  mentioned,  except 
such  of  the  said  proprietors  or  shareholders  and  partners  as 
are  hereinafter  named  as  defendants  hereto.  Plaintiffs ;  and 
Sir  Qeorob  G.  de  H^  Larpent  and  others,  {directors  of  the 
Company,)  Robert  Small  and  others,  {trustees^)  and  Robert 
Smith,  {secretary,)  Defendants, 

1843 :  July  25th. 

The  directoiB  of  a  joint-atock  compaDy,  coiiBiating  of  upwardi  of  500  memben,  made 
certain  calls,  which  the  majority  of  the  shareholden  paid,  bat  which  mx  of  themi 
alleging  that  the  calls  were  fraudulently  made,  reftiaed  to  pay,  and  filed  their  bill  oa 
behalf  of  themseWes,  and  all  other  the  shareholden,  except  the  defendants,  against 
the  directors,  trustees,  and  secretary  of  the  company,  praying  for  an  account  of  the 

.  debts  and  asseti  of  the  partnership,  a  receiver,  an  injunction  to  restrain  the  defen- 
dants and  all  officers  and  servants  of  the  company  from  dealing  with  the  partner- 
ship property,  an  account  of  the  debts  and  liabilities  of  the  company,  and  to  have 
4he  property  applied  towards  the  payment  of  its  debts  and  liabilities  i^^Held,  that 
some  at  least  of  the  absent  shareholders,  who  had  paid  up  the  disputed  calls,  oug^t 
to  be  made  parties  to  the  suitll] 

Where  a  cause  is  set  down  for  hearing,  upon  the  defendant's  objection  for  want  of 
parties,  under  the  39th  Order  of  August,  1841,  the  Court  will  assume,  for  the  pur- 
pose of  deciding  that  objection  only,  the  defendant's  answer  to  be  true. 

The  bill  stated,  that  in  the  month  of  April,  1825,  certain  per- 
sons, in  number  671,  entered  into  partnership  together  for  the 
purpose  of  working  iron-mines  in  Great  Britain,  and  of  manu- 
facturing and  selling  the  ores  and  metals  to  be  obtained  and 
raised  from  such  mines,  and  that  the  terms  of  such  partnership 
were  contained  in  a  certain  indenture  of  settlement. 

The  bill  then  set  forth  the  indenture  of  settlement,  which  bore 
date  the  28th  of  April,  1826,  and  which,  amongst  many  other 
clauses,  contained  clauses  to  the  effect  that  the  parties  thereto  of 
the  second  part  called  proprietors  and  others  who  should  thereafter  • 

[t]  1  Con.  341 ;  5  Haxe,  113;  4  D.  &  War.  370;  3  Coll  633;  15  Sim.  460; 
14  Sim.  66. 
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hscome  proprietors  as  therein  mentioned,  should  form  a  partner- 
ship, to  be  called  "  The  British  Iron  Company,"  for  the  term  of 
sixty-one  years,  unless  sooner  dissolved  by  agreement ;  that  the 
capital  of  the  Company  should  consist  of  £2,000,000 
divided  in  20,000  shares  of  £100  each ;  that  the  ♦man-    ['SOe] 
agement  of  the  Company  should  be  confided  to  sixteen 
directors,  to  be  chosen  from  among  the  proprietors ;  and  that  it 
should  be  lawful  for  a  special  general  meeting,  called  for  the  pur- 
pose, from  time  to  time  to  amend,  alter,  or  annul,  either  wholly, 
or  in  part,  any  of  the  clauses  of  the  deed,  or  of  the  existing 
regulations. 

The  bill  then,  after  stating  the  appointment  of  the  defendants 
as  directors,  trustees,  and  secretary,  alleged  that  at  a'  special  gen- 
eral meeting  of  the  proprietors,  held  on  the  7th  November,  1826, 
it  was  resolved,  first,  that  the  capital  to  be  raised  for  the  pur- 
poses of  the  Company  should  no  longer  consist  of  the  sum  of 
£2,000,000,  divided  into  20,000  shares  of  £100  each,  but  should 
be  limited  to  the  sum  of  £1,000,000,  and  should  be  considered  as 
divided  into  20,000  shares  of  £50  each ;  and  secondly,  that  no 
proprietor  should  be  liable  to  pay  in  the  whole  more  than  £50 
in  respect  of  any  one  share :  that  all  the  20,000  shares  of  £50 
each,  were  taken  and  subscribed  for,  and  that,  in  the  month  of 
February,  1829  a  call  for  the  last  instalment  in  respect  of  £60 
on  each  share  was  made :  that,  at  a  meeting  held  on  the  4th 
May,  1838,  the  directors  procured  some  of  the  shareholders  to 
pass  resolutions^  authorizing  them  to  raise  a  loan  of  £300,000, 
and  rescinding  the  two  resolutions  passed  at  the  meeting  of  the 
proprietors  on  the  7th  November,  1826 :  that  on  the  25th  May, 
1838,  the  directors,  by  fraud  and  misrepresentation,  the  nature 
of  which  was  specially  charged  by  the  bill,  procured  some  of 
the  proprietors  to  confirm  the  resolutions  of  the  4th  of  the  same 
month :  that  the  plaintiffs  and  divers  other  partners  and  proprie- 
tors of  the  Company  protested  against  the  resolutions  of  the  4th 
and  25th  May,  and  declared  the  same  illegal  and  void :  that, 
notwithstanding  the  £50  per  share  had  already  been  called  for, 
and,  except  as  therein  mentioned,  paid  up,  the  directors,  on 
four  several  occasions  mentioned  in  the  bill,  made  four  sev- 
eral calls  of  £6  each :  that  the  defendants,  and,  through  their 
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[*609]  'misrepresentation,  the  other  shareholders,  except  the 
plaintiffs,  had  paid  up  these  calls,  but  that  the  plaintiffs 
had  protested  against  and  refused  to  pay  them,  and  actions  had 
accordingly  been  brought  against  them  to  recover  the  amount  of 
the  calls.  • 

The  bill  charged  that  the  number  of  shareholders  was  so 
great,  and  their  rights  and  liabilities  so  subject  to  change  and 
fluctuation  by  death  or  otherwise,  that  it  was  not  possible  with- 
out the  greatest  inconvenience  to  make  them  parties  to  the  suit ; 
and  that  so  to  do,  would  render  it  impossible  in  fact  to  prosecute 
the  suit  to  a  hearing;  and  that  the  directors  refused  to  allow  the 
plaintiff's  to  inspect  the  books  of  the  Company,  or  to  discover  to 
the  plaintiffs  who  were  the  members  of  the  Company.  The  bill 
further  chaiged  that  all  the  shareholders  had  a  common  interest 
in  having  the  property  and  effects  and  other  assets  belonging  or 
due  to  the  partnership  duly  got  in  or  applied  under  the  directicxx 
of  the  Court,  in  satisfaction  of  the  debts  due  and  owing  from 
the  partnership. 

The  bill  prayed,  amongst  other  things,  that  it  might  be  de- 
clared that  the  resolutions  of  the  4th  and  25th  May,  1838,  were 
fraudulent  and  void ;  that  the  actions  for  the  calls  might  be  re- 
strained by  injunction  ;  that  the  directors  might  be  declared  per- 
sonally liable  for  all  acts,  dealings,  and  transactions  made  or 
done  in  consequence  of  their  fraudulent  misrepresentation,  and 
might  be  decreed  to  make  good  all  losses  occasioned  thereby ; 
that  an  account  might  be  taken  of  all  the  partnership  property^ 
and  that  such  part  of  the  partnership  property  as  required  to  be 
sold,  might  be  sold ;  for  a  receiver ;  for  an  injunction  to  restrain 
the  defendants  and  all  the  officers  and  servants  of  the  Company 
from  in  any  maimer  dealing  with  the  partnership  property ;  for 
an  account  of  the  debts  and  liabilities  of  the  Company ;  and  to 
have  the  property  of  the  Company  properly  applied  towards  pay- 
ment and  satisfaction  of  its  several  debts  and  liabiUties. 
[*610]        *The  defendants,  in  a  schedule  to  their  answer,  set 
out  the  names  of  all  the  present  shareholders  (upwards  of 
600  in  nimiber,)  who  had  paid  up  the  additional  instalments 
called  for  on  their  respective  shares ;  and  by  their  answer  they 
submitted,  that  these  persons  were  niecessary  parties  to  the  suit 
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They  denied  the  various  charges  of  fraud  and  misrepresentation 
contained  in  the  bill. 

The  cause  was  set  down  by  the  plaintiffs  under  the  39th  Or- 
der of  August,  1841,  to  be  heard  on  the  objection  for  want  of 
parties  only. 

Mr.  Russell,  Mr.  Wigram,  and  Mr.  Roundell  Palmer,  for  the 
defendants. — For  the  purpose  of  sustaining  the  objection  for  want 
of  parties  under  the  39th  Order,  the  Court  will  assume  the  truth 
of  the  answer  as  to  that  particular  point.  Then  these  plaintiffs, 
not  having  a  common  interest  with  the  absent  defendants  in  the 
relief  which  they  seek,  cannot  be  permitted  to  sue  on  behalf  of 
themselves  and  all  other  shareholders :  Bainhridge  v.  Burton\a) 
Some  of  the  shareholders  having  paid,  and  others  not  having 
paid,  the  additional  calls,  it  is  impossible  to  say  that  the  whole 
of  the  rights  and  interests  of  the  Company  are  represented  by 
one  of  these  classes  only,  especially  a  class  which  is  in  the  mi- 
nority. How  can  a  class  of  individuals  so  circumstanced  and 
in  a  minority  take  the  whole  concern  into  their  own  hands,  and 
enforce  a  general  account  and  dissolution  (for  they  virtually  ask 
a  dissolution)  behind  the  backs  of  the  majority  ?  Longe  v. 
Young€,{b)  Walworth  v.  Holt,{c)  Newton  v.  Lord  Egmont,{d) 
Jones  V.  Garcia  del  Rio,{e)  The  cases  in  which  parties  have 
been  allowed  to  sue  on  behalf  of  themselves  and  others  are  these : 
first,  cases  in  which  some  have  been  allowed  to  sue  on  be- 
half of  all  having  a  manifestly  common  interest  *against  [*511] 
individuals  for  the  purpose  of  enforcing  a  personal  lia- 
bility to  the  partnership,  or  of  relieving  the  partnership  from  a 
liability  to  those  individuals.  Cockbum  v.  Thompson,{f)  Hich- 
ens  V.  Congreve,{g)  Walburn  v.  IngUbyXh)  Small  v.  Atwood,{%) 
Taylor  v.  Salmon,{k)  Preston  v.  Ghrand  Collier  Dock  Compor 
ny.{t)  Secondly,  cases  in  which  some  have  been  allowed  to 
sue  on  behalf  of  all  the  partners  having  a  manifest  common  in- 
terest in  the  relief  sought,  against  all  having  an  opposite  interest 

(a;  2  Beav.  539.      (6)  3  Sim.  369.      (r)  4  My).  &  Cr.  619.      {i)  5  Stm.  130. 
(e)  Turn.  &  Rum.  297.  (/)  16  Ve«.  321.  (g)  4  Ruw.  562. 

(A)1M.  &K.  61.    (i)lYon.  407.      (ib)  4  M.  &  C.  134.         f/)  1 1  Sim.  327. 
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and  the  public  officers,  for  the  collection  and  administration  of 
the  partnership  property  by  the  Court :  such  is  the  case  Of  Wal- 
worth V.  Holt,  which  would  be  exactly  the  converse  of  this  case, 
if  the  persons  named  in  the  defendant's  schedule  were  made  par- 
ties. Thirdly,  cases  in  which  individual  partners  have  sued  on 
their  own  behalf,  for  their  separate  rights,  other  individuals, 
against  whom  they  make  out  a  case  of  liability  to  them,  on  the 
ground  of  fraudulent  dealing  with  their  interest,  or  otherwise. 
Mare  v.  Malachy,{a)  Sadden  y.  Connell,{b)  Turner  v.  HUlj{c) 
Brown  v.  De  Tastet,{d)  There  are  also  cases  in  which  the 
Court  admits  of  representative  defendants;  but  it  is  on  the 
ground  that  all  have  a  common  interest  as  members  of  one  class, 
and  for  the  fair  contest  and  decision  of  the  litigated  question. 
Adair  v.  The  New  River  Company,{e)  Pearce  T.Piper,(J')  Calde- 
cott  V,  Caldecott.{g)  The  case  of  the  plaintiffs  falls  within  none 
of  these  classes :  they  are  seeking,  in  a  bill  for  an  account  and 
general  dissolution,  to  represent  interests  inconsistent  with  their 

own.  Nor  can  a  receiver  of  the  partnership  property  be 
[*512]    granted  in  *the  absence  of  the  majority  of  the  partners : 

Turner  v.  Borlase.{h) 

Mr.  Simpkinson  and  Mr.  Shapter  for  the  plaintiffs. — It  is 
clearly  not  necessary,  in  the  case  of  a  partnership  consisting  of 
so  many  partners  as  there  are  here,  that  all  should  be  parties  to 
the  suit ;  the  only  question  is  what  number  of  each  class  should 
be  partners :  Atwood  v:  SmaU,{i)  [The  Vice-Chancellor. — That 
decision  is  quite  consistent  with  the  proposition,  that  where  you 
have  parties  enough,  for  substantial  purposes,  to  represent  all  the 
partners,  you  need  not  have  every  individual  partner  before  the 
Court.]  We  submit  that  the  plaintiffs  and  defendants  in  this 
case  sufficiently  represent  the  Company :  Bromley  v.  Smith,{k) 
Meux  V.  Malthy.{J)  We  say,  first,  that  the  directors  had  no 
right  to  make  the  calls :  secondly,  that,  when  they  were  made, 
the  partners  who  paid  them  were  induced  to  do  so  by  misrepre- 
sentation.   To  allow  the  objection  would  be  tantamount  to  a 

(a)  1  MyL  &  C.  559.         (fr)  10  Sim.  58.  (c)  11  Sim.  1.  {d)  Jac.  284. 

(e)  11  Vea.  429.  (/)  17  Vea.  1.  {g)  Cr.  &  Ph.  183.  {h)  11  Sim.  20. 

(t)  4  Jur.  239.  (Jfc)  1  Sim.  8.  (2)  2  Swan.  277. 


CASES  IN  CHANCERY.  612 


1843. — ^Ricbardnii  y.  Laipent. 


complete  denial  of  justice,  wheie  the  shareholders  aie  so  numer- 
ous. But  it  is  said,  that  you  need  not  make  all,  but  some,  only, 
of  them  parties :  what  particular  number,  however  are  necessary 
for  the  purpose  of  this  suit  is  not  suggested ;  and  had  any  num- 
ber, short  of  the  whole  been  made  parties,  the  defendants  would 
have  objected.  Besides,  the  plaintiffs  are  ignorant  who  the  other 
shareholders  are.     WaUworthv.  Holt 

The  Vice-Chancellor. — This  is  the  case  of  a  very  numer- 
ous unincorporated  trading  company,  between  the  members  of 
which  there  is  a  schism,  one  division  taking  one  view  of  certaiQ 
important  proceedings  relating  to  their  common  interest,  the 
<Mher  a  different  view,  and  each  division  comprehending, 
as  it  appears,  such  a  number  of  'persons  as  to  render  it  [*513] 
substantially  impracticable  to  conduct  a  suit  comprising 
all  the  individuals  of  either  class.[2]  The  bill  is  filed  by  the 
plaintiffs  on  behalf  of  themselves,  and  all  other  the  members  of 
the  partnership.  It  may  be,  that  as  far  as  the  plaintiffs  are  con- 
cerned, it  is  properly  filed  on  behalf  of  themselves  and  those 
members  who  take  the  same  view  of  the  matters  in  dispute  as 
they  do,  and  not  properly  filed  on  behalf  of  all  the  members ; 
but  upon  this  it  is  not  necessary  to  give  an  opinion.  In  regard 
to  the  defendants,  none  of  the  dissentients  from  the  view  of  the 
plaintiffs  are  here  in  that  character.    It  is  true  that  some  are 

[2]  Ai  to  dispenriiig  with  partioi  by  reason  of  their  nnmber,  see  MoxeUy  ▼.  Alitdn^ 
1  PhiUipe,  799,  note  1 ;  Fordyee  t.  Bridget,  2  Phillips,  507;  Hallett  ^  Dmhr. 
HalUtt  et  alt  3  Paige,  15 ;  Mann  v.  Butler,  2  Barb.  Ch.  R.  362;  Wendell  r.  Van 
Rensulaer,  1  Johns.  Ch.  R.  349  ;  Walbttm  t.  IngUhy,  1  Myl.  &  K.  61 ;  Riekard- 
•on  ▼.  Hastinge,  7  Beav.  323 ;  Harvey  v.  Honey ,  4  Bear.  .2 1 5 ;  CoUman  ▼.  The 
Eastern  CourUiee  JR.  R.  Co.,  10  Beav.  1 ;  Manning  r.  Theeiger,  1  Sim.  St  Bin.  106; 
Hawkine  v.  Hawkine,  1  Hare,  546 ;  Colt  y.  Latnier,  9  Cowen,  320 ;  Attorney* 
General  v.  Weleh,  4  Hare,  578 ;  Weet  ▼.  Randall,  2  Mason,  181 ;  PoweU  v.  Wright, 
1  Beay.  499,  50 ;  Brinkerhoff  y.  Brown,  6  Johns.  Ch.  R.  139.  That  where  the 
grieyance  complamed  of  is  common  to  a  body  of  penons  too  nnmeroos  to  be  all  made 
parties,  the  Court  will  permit  one  or  more  to  sne  in  behalf  of  all ;  bat  in  sndi  cases^ 
the  relief  which  is  prayed  must  be  one  in  which  the  parties  whom  the  plamtiff  repre- 
sents or  profesMs  to  represent,  haye  all  of  them  an  interest  identical  with  the  plain- 
tiff, see  Moxely  y.  Aleton,  1  Phillips,  798;  Taylor  y.  Salmon,  4  Myl  &  Cr.  134 ; 
WiOlworth  y.  HoU,  4  MyL  dt,  Cr.  619 ;  MMno  y.  Hind,  19  Wheat  193  •  ^-' '  *- 
Asmdmido,  1  Paine, 410;  AWslI ▼.  Attttt , 9  Fkige  19. 
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present;  but  all  present  are  directors  or  trustees — ^persons  to 
whom,  more  or  less,  are  committed  the  general  government  and 
administration  of  the  Company.  They  are  all,  therefore  direc- 
tors or  trustees,  more  or  less,  for  all,  and,  sustaining  that  charac- 
ter, cannot,  it  may  fairly  be  supposed,  exercise  so  fully  and  free- 
ly the  right  and  power  of  opposing  the  plaintiffs'  views,  as  those 
persons  may  be  considered  likely  to  be  capable  of  doing,  who 
owe  no  duty  to  the  plaintiffs,  beyond  the  simple  and  ordinary  du- 
ty of  partners. 

The  points  on  which  the  partners  are  divided  are — ^first,  the 
time,  manner  and  circumstances  of  dissolving  the  Company; 
secondly,  as  to  the  question  whether  the  capital  has  been  right- 
ly increased,  that  is  to  say,  whether  the  plaintiffs  can  be  com- 
pelled to  pay  to  the  parties,  who  are  in  the  situation  of  gover- 
nors of  the  concern,  more  than  a  certain  specified  amount  of 
capital.  One  object  of  the  bill  is  to  obtain  a  dissolution,  another, 
more  plain  object,  to  exempt  the  plaintiffs  from  the  liability  to 
contribute  to  a  further  capital.  But  the  larger  body  of  the  share- 
holders are  those  who  have  actually  contributed  that  increased 
amount  of  capital  which  is  in  dispute.  These  persons,  it  being 
at  least  very  doubtful  whether,  having  contributed  the  money, 
they  can  recover  it  back  again,  have  plainly,  as  it  seems  to  me, 
an  interest  that  the  plaintiffs  should  farther  contribute ;  but 
the  plaintiffs,  desire  that  they  the  plaintiffs  should  be 
[*614]  *freed  from  contribution^  It  is  too  much  to  say  that  ques- 
tions so  important  should  be  decided  without  the  presence 
of  at  least  an  adequate  number  to  maintain  each  side.  But,  as  I 
have  already  said,  only  the  directors  and  trustees  are  here  as  defen- 
dants— ^men  who  must  be  restricted  in  the  mode  and  form  of 
their  opposition,  because  they  owe  the  plaintiffs  a  duty  beyond 
that  which  exists  simply  between  partner  and  partner.  They 
are  officially  obliged  to  have  an  equal  mind  towards  the  share- 
holders, and  cannot  properly  be  considered  as  representing  an 
opposition. 

Considering  the  nature  of  the  questions  agitated  on  this  bill, 
and  taking  the  answer  to  be  true  for  this  purpose  only,  I  must 
say  that  the  suit  is  defective  for  want  of  parties.  My  present 
impression  is  not  that,  in  every  case  where  a  dissolution  is  sought, 
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all  the  individual  partners  must  of  necessity  be  present.  Gen- 
erally the  rule  may  be  so,  but  I  can  conceive  a  case  where  it 
would  be  most  important  to  the  interest  of  the  plaintiffs,  and 
their  right,  to  have  the  partnership  dissolved,  and  yet,  though 
the  legality  of  the  partnership  were  recognised  by  law,  it  might 
be  impossible  in  substance  to  obtain  a  decree  for  dissolution,  if  it 
were  necessary  to  have  all  the  parties  present.  Such  a  state  of 
things  could  hardly  be  permitted  to  exist  by  any  court  of  jus- 
tice, or  in  any  civilized  country,  nor  am  I  aware  that  any  Judge 
has  gone  the  length  of  saying  that  it  should  or  does  exist.  I 
do  not  say  that  all  the  parties  dissentient  should  be  here ;  but 
there  ought  to  be  a  sufficient  number  to  discuss  the  present 
questions  freely  and  unrestrainedly ;  or,  at  all  events,  with  more 
freedom  and  propriety  than  they  can  be  discussed  by  the  defen- 
dants now  OQ  the  record. 

Declam,  that  on  tho  praoent  state  of  the  pleadings,  and  upon  the  assomption  thai 
the  ease  stated  by  the  answer  is  trae,  the  suit  is  defective  for  want  of  parties ;  and 
with  that  declaration  direct  this  matter  to  stand  over  to  the  hearing  of  the  causOf 
without  prejudice  to  any  qneetion,  or  to  the  plaintifis'  right  to  amend  the  hiU.  Re- 
senre  the  costs,  with  liberty  to  apply. 


•Cooper  v.  Hewson.  [*51S\ 

1843 :  July  23nd. 

Solicitor  in  a  suit,  who  had  been  discharged  by  the  client,  but  had  not  delivered  hii 
bill  of  costs  within  the  proper  time ;  ordered  under  the  circumstances  of  the  case,  to 
deliver  the  papers  and  documents  in  his  possession  rolatmg  to  the  suit  (without  pre- 
judice to  his  lion)  to  the  new  solicitor. 

This  was  a  motion  on  the  part  of  the  plaintiff,  that  his  form- 
er solicitors  in  the  suit  might  be  ordered,  within  a  week  after 
service  of  a  copy  of  the  order  to  be  made  on  the  motion,  to  de- 
liver to  the  present  solicitors  all  abbreviated  and  office  copies 
of  papers  and  documents,  and  also  all  letters  and  copies  of 
pleadings,  briefs,  and  all  other  papers  and  documents,  and  copies 
of  letters,  relating  to  or  conceming  the  suit,  "  or  which  may  or 
might  have  been  used  in  relation  thereto,"  or  in  the  conduct 
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thereof,  and  belonging  to  the  plaintiff,  in  the  possession,  custody, 
or  power  of  the  former  solicitors ;  the  plaintiff  and  his  present 
solicitors  undertaking  to  receive  such  documents  and  papers 
without  prejudice  to  any  lien  which  the  former  solicitors  might 
have  thereon,  and  to  abide  by  such  order  as  the  Court  might 
make  in  relation  thereto,  and  not  to  part  with  the  same  respec* 
tively,  without  the  consent  of  the  former  soUcitors,  or  the  order 
of  the  Court,  &c. 

The  plaintiff  had  discharged  his  former  solicitors,  and  had 
obtained  the  common  order  for  the  delivery  within  a  month,  and 
the  taxation  of,  their  bill  of  costs ;  but  they  had  allowed  the 
month  to  elapse  without  having  deUvered  their  bill.  The  plain- 
tiff had  paid  all  former  delivered  bills,  and  there  was  a  balance 
of  about  900/.  in  his  favor  on  the  account  current  between  him 
and  the  former  solicitors 

Mr.  Simpkinsonj  for  the  motion. 

Mr.  Cooper,  for  the  former  solicitors,  said,  that  when  the  so- 
Ucitor  discharged  his  client,  the  latter,  no  doubt,  had  a  right  to 
have  the  papers  delivered  up  to  him  ;  but  that  a  cUent  had  not 

the  same  right  when  he  discharged  his  solicitor.  He 
[*516J    cited  the  observations  of  Lord  Cottenham  in  Bozon  *v. 

Bolland  ;{a)  also  Heshp  v.  Metcalfe,{h)  and  the  cases 
there  cited ;  Cane  v.  Martin  ^c)  In  re  Smith  ^d)  Moyr  v. 
Mudie;{e)  Richards  v.  Platel;{f)  Steele  v.  Scott. (g) 

The  Vice-Chancellor. — ^Without  questioning  any  of  the 
authorities  which  have  been  cited,  but  assuming  the  right  of  the 
solicitor  to  his  lien  to  be  equivalent  to  a  right  by  contract,  and 
to  be  protected  by  law,  it  is  also  part  of  that  law  and  of  the  con- 
tract, that  the  solicitor  should  be  ready  within  a  month  with  his 
bill  of  costs. .  Both  are  parts  of  the  same  law  or  contract,  the 
law  assuming,  in  the  abstract,  a  month  to  be  sufficient  time  for 
the  delivery  of  a  bill  of  costs.    It  may  be  that,  in  particular  cases, 

(a)  4  Myl.  &  C.  356.    (b)  3  Myl.  &  C.  183.    (c)  2  Beay.  584.        (d)  4  Bmt.  309» 
(e)  I  S.  &.  8.  283.        (/)  Cr.  Sl.  Ph  79.      (g)  2  Hog.  141. 
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further  time  may  reasonably  be  required ;  if  so,  it  is  an  exemp- 
tion from  the  general  law,  for  the  convenience  and  benefit  of  the 
solicitor,  and  the  client  ought  not,  under  such  circumstances,  to 
suffer ;  especially  where  the  papers  required  for  conducting  a 
cause  are  not  the  whole  of  the  papers  in  the  solicitor's  possession, 
and  where  every  delivered  bill  has  been  paid,  and  there  is  a 
balance  in  the  solicitor's  hands  towards  payment  of  the  unde- 
livered bill. 

Ordbr  made  in  temiB  of  the  notice  of  motion,  omitting  the  words  in  inverted  com- 
mas.   Coots  resenred.    Time  for  delivery  of  the  biU  enlarged  by  consent. 


'Greene  v.  Potter.  ['SIT] 

1843:  July  26th. 

Testator  devised  his  estate  at  E.  to  tmstees,  npon  trust  to  apply  the  rents  for  the  main- 
tenance and  support  of  B.  till  she  should  attam  the  age  of  twenty-five  yean,  or 
mairy  with  consent,  and  to  lay  out  the  surplus  of  such  rents  in  Government  securi- 
ties, that  the  same  might  accummulate  for  the  uses  and  purposes  of  his  will ;  and 
from  and  aftor  the  said  B,  should  attain  twenty-five,  or  marry  with  consent,  then 
to  pay  her  the  whole  of  the  rents  for  her  life ;  and  after  her  decease,  upon  trust  for 
her  children.  The  testator  then  gave  his  estate  at  I.  to  the  same  trustees,  upon  trust, 
in  case  the  said  B.  should  live  to  attain  twenty-five,  or  marry  with  such  consent 
as  aforesaid,  to  permit  her  to  occupy  and  enjoy  and  receive  tfie  rents  of  that  estate 
for  her  life ;  and  after  her  decease,  upon  trust  for  her  children,  in  the  manner  before 
mentioned  Provided,  that,  in  case  B.  should  marry  without  consent,  the  testator 
revoked  all  the  devises  and  bequests  in  favor  of  her  and  her  inue.  AU  the  resi- 
due of  his  real  and  pexsonal  estate,  and  likewise  his  estate  and  premises  therein- 
before devised  for  the  benefit  of  B.,  in  case  she  should  die  under  twenty-five,  unmar- 
ried, and  without  issue,  the  testator  devised  and  bequeathed  to  the  trustees  in  trust  for 
X.,  Y.,  and  Z.  B.  attained  twenty-five,  and  married  with  consent  Between  the 
death  of  the  testator  and  her  attaining  twenty-five  there  was  an  accumulation  of 
the  surplus  rents  of  the  E.  estate,  after  providing  for  her  maintenance,  and  an  ac- 
cumulation of  the  rents  of  the  L  estate  i-^Held,  that  At  was  entitled  for  her  life  to 
the  income  of  the  former  accumulation,  and  absolutely  entitled  to  the  latter  accumu- 
lation. 

H.  Potter,  by  his  will,  devised  as  follows :  I  give  and  devise 
unto  my  friends  John  Bourne  and  William  Hill  all  those  my 
dwelling-houses  or  tenements,  and  all  my  closes,  lands,  and  here* 
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ditaments,  situate  at  Long  Eaton,  in  the  county  of  Derby,  now 
in  the  occupation  of  Luke  Shepherd,  &c.,  to  hold  my  said  mes- 
suages, &c.,  and  every  of  them,  with  their  and  every  of  their  ap- 
purtenants, unto  and  to  the  use  of  the  said  John  Bourne  and 
William  Hill,  their  heirs  and  assigns,  in  trust  that  they,  or  the 
survivor  of  them,  or  his  heirs,  do  and  shall  receive  and  take  the 
rents,  issues,  and  profits  of  the  said  premises,  and  pay,  apply 
and  appropriate  the  same,  or  such  part  thereof  as  they  in  their 
discretion  shall  think  proper  and  necessary,  for  the  support,  main- 
tenance, and  bringing  up  of  my  natural  child  Betty  Phillips, 
until  she  shall  attain  the  age  of  twenty-five  years,  or  marriage 
with  such  consent  as  hereinafter  is  mentioned,  and  to  lay  out 
and  invest  shy  surplus  of  such  rents,  issues,  and  profits  upon 
government  or  real  security,  at  interest,  in  order  that  the  same 
may  accumulate  for  the  uses  and  purposes  of  this  my  will ;  and 
from  and  after  the  said  Betty  Phillips  shall  attain  the  said  age 
of  twenty-five  years,  or  be  married  with  such  consent  as  aforesaid 
then  upon  trust  to  pay  to  or  permit  the  said  Betty  Phillips  to  re- 
ceive and  take  the  whole  of  the  rents,  issues,  and  profits  of  the 
said  trust  estate  and  premises  for  the  term  of  her  natural 
[•618]  life,  for  her  own  sole  and  separate  use,  'benefit,  and  ad- 
vantage, and  not  to  be  subject  or  liable  to  the  debts,  con- 
trol, or  engagements  of  any  husband  she  may  marry  with  such 
consent  as  before  alluded  to ;  and  from  and  after  the  decease  of 
the  said  Betty  Philips,  then  upon  trust  for  all  or  every  and  such 
one  or  more  of  the  lawful  issue,  child  or  children  of  the  said 
Betty  Philips,  in  such  parts,  shares,  and  proportions,  manner  and 
form  as  the  said  Betty  Philips,  notwithstanding  her  coverture, 
shall  by  any  deed  or  instrument  in  writing,  duly  executed  and 
attested,  or  by  her  last  will  and  testament  in  writing,  or  by  any 
codicil  thereto  executed  and  attested  according  to  law,  give  and 
devise  or  direct,  limit  and  appoint  the  same,  or  any  part  thereof, 
and  in  default  of  such  gift  or  devise,  direction,  limitation,  or  ap- 
pointment as  to  the  whole  or  any  part  of  such  premises,  in  trust 
for  all  and  every  the  issue,  child  and  children  of  the  body  of  the 
said  Betty  Phillips,  lawfully  to  be  begotten,  equally,  shai-e  and 
share  alike,  <kc.  Also  I  give  and  devise  unto  my  said  trustees 
my  house  and  premises  at  Ilkeson,  in  the  occupation  of  my  bro- 
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Iher  Thomas  Potter,  together  with  the  two  cottages  occupied  by 
T.  Sudbury  and  G.  Dean,  to  hold  the  same  unto  and  to  the  use 
of  my  said  trustees,  their  heirs  and  assigns,  upon  trust,  in  case 
the  said  B.  Phillips  should  live  to  attain  the  age  of  twenty-five 
years,  or  marry  with  such  consent  as  hereby  required,  to  permit 
the  said  R  Phillips  to  occupy  and  enjoy  the  said  last-mentioned 
premises,  or  receive  the  rents  and  profits  thereof  for  her  natural 
life,  for  her  separate  use  and  benefit  as  aforesaid,  and  after  her 
decease,  then  upon  trust  for  her  issue  and  children,  (if  any,)  in 
the  manner  and  subject  as  before-mentioned  with  respect  to  the 
other  property  so  given  to  my  said  trustees.^  Provided  always, 
and  my  mind  and  will  is,  that  in  case  the  said  Betty  Phillips 
shall  marry  without  the  consent  and  approbation  of  my  trustees 
for  the  time  being,  then  I  revoke  and  make  void  all  and  every 
the  devises  and  bequests  contained  in  this  my  will  to  or 
in  favor  of  *the  said  Betty  Phillips  and  her  issue.  And  [*519] 
as  to,  for,  and  concerning  all  the  rest,  residue,  and  remain- 
der of  my  messuages,  lands,  tenements,  hereditaments  and  real 
estate,  as  well  freehold  as  copyhold,  and  also  my  term  and  inter- 
est in  the  collieries  now  carried  on  by  me  in  partnership  with  my 
said  brother  Samuel  and  Messrs.  John  and  G.  Bourne,  together 
with  my  household  goods  and  furniture,  farming  stock,  ready 
money,  and  securities  for  money,  and  all  other  my  personal  estate, 
property,  and  efiects,  whatsoever  and  wheresoever ;  and  likewise 
my  estate  and  premises  hereinbefore  devised  to  my  said  trustees 
for  the  benefit  of  the  said  Betty  PhiUips,  in  case  she  shall  happen 
to  die  under  the  age  of  twenty-five  years,  unmarried,  and  with- 
out issue  as  aforesaid,  I  give,  devise,  and  bequeath  them  and 
every  of  them,  with  their  and  every  of  their  rights,  members,  and 
appurtenants,  unto  and  to  the  use  of  the  said  J.  Bourne  and  W. 
HiU,  their  heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  nature  and  tenor  of  such  estates  respectively,  upon 
trust,  that  they,  my  said  trustees,  or  the  survivors  of  them  or  his 
heirs,  do  and  shall,  as  soon  as  conveniently  may  be  after  my  de- 
cease, sell  and  dispose  of  such  parts  of  my  said  last-mentioned 
estates  as  may  be  of  a  saleable  nature ;  and  as  to  the  money  ari- 
sing therefrom,  after  payment  of  my  just  debts,  funeral  and  tes- 
tamentary expenses,  in  trust  to  put  and  place  tlie  same  on  good 
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aiid  govenunent  or  real  securities,  at  interest,  and  to  pay  and  ap- 
ply the  interest,  dividends,  and  annual  proceeds  thereof,  after 
paying  the  annuities  hereinbefore  by  me  given  unto  and  equally 
amongst  my  brothers,  Thomas  Potter,  J.  R.  Potter,  and  George 
Potter,  and  my  sister  Mary,  wife  of  A.  M.  Barker,  for  their  re- 
spective natural  lives,  &c.,  [with  a  reversionary  bequest  to  their 
children.]  And  lastly,  I  nominate  and  appoint  said  J.  Bourne 
and  W.  Hill,  and  my  said  brother  Thomas  Potter,  joint  execu- 
tors of  this  my  will  and  testament 
[*520]  *At  the  testator's  death,  Betty  Phillips,  the  legatee  nam- 
ed in  his  will,  was  an  infant  of  the  age  of  six  years.  She 
attained  the  age  of  twenty-five  on  the  30th  April,  1842,  and  after- 
wards, with  the  consent  of  the  trustees  of  the  will,  married  one 
Greene,  a  defendant  in  this  suit. 

The  object  of  the  bill  was  to  obtain  a  decree  of  the  Court  for 
payment  to  the  plaintiff,  Mrs.  Greene,  of  the  accumulated  surplus 
rents  arising  from  the  estates  in  the  testator's  will  first  devised, 
after  allowing  for  her  maintenance  during  her  minority,  and  also 
of  the  accumulated  rents  of  the  estates  thereby  secondly  devised, 
from  the  death  of  the  testator  to  the  time  she  attained  twenty- 
five. 

Mr.  Wigram  (with  whom  was  Mr.  TF.  Harrison)  for  the  plain- 
tiff.— The  devise,  in  this  case,  is  not  distinguishable  from  those 
in  Phipps  V.  Akers,{a)  and  Phipps  v.  Williafns,{b)  [The  Vice- 
Chancellor  referred  to  Gibson  v.  Lord  Montfort.{c)]  In  the 
second  devise,  in  this  case,  the  gift  is  to  the  trustees  '^  upon  trust, 
in  case  the  said  B.  Phillips  should  live  to  attain  the  age  of  twenty- 
five,  or  marry  with  consent,"  to  permit  her  to  occupy  and  receive 
the  rents  for  her  natiual  life,  with  a  proviso,  that  the  estate  shall 
go  over  if  she  dies  under  twenty-five,  unmarried,  and  without 
issue.  The  words  "  in  case"  will  not  prevent  the  gift  from  vest- 
ing. In  Edwards  v.  Hammond,{d)  the  word  used  was  "  if. "  In 
Doe  d.  Hunt  v.  Moore,{e)  the  word  was  "  when."  From  the  gift 
over,  the  Court  will  infer  that  the  prior  devisee  takes  a  vested 

(a)  6  Jnrwt,  745.  (i)  5  Sim.  44;  3CL&F.665.  (e)  1  Vex.  ml  486. 

(d)  3  L6T.  133 :  1  N.  R.  374,  n.  (•)  14  EmI.  601. 
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interest,  and,  if  so,  she  will  take  the  rents.  In  the  first  devise, 
there  is  a  trust  for  the  accumulation  of  rents ;  but  upon  the  whole, 
it  is  like  BorastovCs  Case.{a)  [The  Vice-ChanceUor, — Here  are 
the  words  "  uses  and  purposes  of  this  my  will. "]  If  the 
surplus  rents  *are  to  sink  into  the  estate,  you  have  not  [*621] 
the  uses  and  purposes  expressed ;  if  they  go  to  the  tenant 
for  life,  you  have. 

Mr.  Jervis  for  the  trustees. 

Mr.  Swanston  and  Mr.  Renshaw  for  the  residuary  legatees. — 
The  surplus  is  expressly  directed  to  accumulate.  That  accu- 
mulation is  the  subject  of  the  residuary  clause.  No  light  can 
be  got  from  the  cases  as  to  the  construction  of  the  instrument 
here,  which  is  pecuUar.  With  respect  to  the  first  devise,  the 
word  "whole"  sho\vs  that  the  testator  intended  to  give  the  plain* 
tiff,  at  her  age  of  twenty-five,  a  different  interest  in  the  rents 
from  that  which  she  was  to  have  before  that  period.  And  this 
construction,  is  strengthened  by  the  direction  for  maintenance 
out  of  the  fund.  As  to  the  second  devise,  the  words  "in  case" 
are  stronger  than  the  corresponding  words  in  the  cases  which 
have  been  cited  in  Akers  v.  Phipps.  Lord  Brougham  considers 
Doe  V.  Moore  as  of  very  questionable  authority.  Oenery  v. 
Fitzgerald.{b) 

The  Vice-Chancellor. — With  regard  to  the  second  devise, 
(taking  that  first  into  consideration,)  the  testator  gives  the  likes^ 
ton  estate  to  trustees,  upon  trust,  in  case  Betty  Phillips  should 
live  to  attain  the  age  of  twenty-five  years,  or  marry  with  such 
consent  as  by  the  will  is  required,  to  permit  her  to  occupy  and 
enjoy  that  property,  or  receive  the  rents  and  profits  thereof  for 
her  natural  life,  for  her  separate  use  and  benefit,  and  after  her 
decease,  then  upon  trust  for  her  issue  &c.  Now,  in  construing 
this  gift,  it  must  be  recollected,  that  in  two  subsequent  parts  of 
his  will,  he  makes  these  provisions: — "And  my  mind  and  will 

(a)  3  Rep.  19.  (&)  Jack.  468. 
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is,  that  ia  case  the  said  Betty  Phillips  shall  many  with* 
[•522]  out  the  consent  and  approbation  of  my  trustees  *for  the 
time  being,  I  revoke  and  make  void  all  and  every  the 
devises  and  bequests  contained  in  this  my  will,  to  or  in  favor 
of  the  said  Betty  Phillips  and  her  issue."  And  in  the  gift  of  the 
residue  he  says — <<And  likewise  my  estate  and  premise^  herein- 
before devised  to  my  said  trustees  for  the  benefit  of  the  said 
Betty  Phillips,  in  case  she  shall  happen  to  die  imder  the  age 
of  twenty-five  years,  unmarried,  and  without  issue,  I  give,  de- 
vise, and  bequeath  them,"  &c.,  devising  them  to  his  trustees,  up- 
on trust  to  sell,  and  so  forth.  Taking,  therefore,  the  disposition 
of  the  Ilkeston  estate  in  connection  with  these  two  gifts  over,  or 
limitations,  and  comparing  it  with  the  special  provision  contain- 
ed in  the  former  part  of  the  will  as  to  the  intermediate  rents  of 
the  estate  before  given,  I  think  that,  upon  BorcLstorCs  Case,  the 
case  of  Edwards  v.  Hammond  and  other  cases  of  that  description, 
the  gift  to  Betty  Phillips  of  the  Ilkeston  estate  is  immediate  in 
equity,  and  that  all  the  rents,  from  the  testater's  death,  belong 
to  her. 

With  respect  to  the  first  devise,  there  seems  to  me  to  be  more 
difSculty ;  but  my  present  impression  is,  that  I  must  upon  this 
will,  on  account  of  the  difi'erent  language  in  difierent  parts  of  it, 
hold,  that  the  testator  intended  a  difierent  course  to  be  taken 
with  regard  to  the  intermediate  rents  of  the  Long  Eaton  estate, 
and  the  intermediate  rents  of  the  Ilkeston  estate.  With  regard 
to  the  former,  all  that  the  testator  gives  his  daughter  during  the 
period  previous  to  her  attaining  twenty-five,  or  marrying  with 
consent,  is  only  what  may  be  sufficient  for  her  maintenance,  and 
the  surplus  is  directed  to  be  laid  out  upon  goverment  or  real  se- 
curities, at  interest,  in  order  that  the  same  may  accumulate  for 
the  uses  and  purposes  of  his  will.  I  think  that  she  is  excluded 
by  this  language  from  the  surplus,  if  there  be  nothing  more  in 
the  will,  and  that  it  would  probably  fall  into  the  residue,  unless 
given  in  some  other  manner.  Then  we  come  to  this 
[*523]  provision  : — "  And  from  and  after  the  said  Betty  'Phil- 
lips shall  attain  the  said  age  of  twenty-five  years,  or  be 
married  with  such  consent  as  aforesaid,  then  upon  trust  to  pay 
to,  or  permit  the  said  Betty  Phillips  to  receive  and  take  the 
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whole  of  the  rents  and  profits  of  the  said  trust  estate  and  premi- 
ses, for  the  term  of  her  natural  life,"  &c.  Now  the  words  "said 
trust  estate  and  premises",  are  large  enough  to  include  the  accu- 
mulations, if  the  proper  interpretation  of  the  whole  will  renders 
it  right  to  consider  that  the  testator  so  meant.  I  repeat  that  I 
think  these  words  not  confined  to  land.  It  is  not  prohahle  that, 
having  given  this  estate  to  this  devisee,  he  would  give  away 
from  her  and  her  descendants  the  savings  of  the  income  which 
might  be  made  during  her  minority.  That  was  a  possible,  but 
not  a  probable,  intention  on  the  part  of  the  testator.  Consider- 
ing, then,  that  the  words  he  has  used  are  sufficient  of  themselves 
to  execute  an  intention  to  give  her  an  interest  in  those  savings, 
let  us  look  at  the  language  of  the  residuary  bequest  where  he 
gives  all  the  rest,  residue,  and  remainder,  &c.  [His  Honor 
here  read  the  residuary  bequest.]  Having  present  to  his  mind 
specifically,  when  he  is  disposing  of  the  residue,  the  particular 
property  which  he  gives  to  his  daughter,  what  does  he  give  to 
the  residuary  legatees  ?  Mentioning  the  property,  he  gives  them 
nothing  of  it,  or  from  it,  but  this — namely,  the  estate  thereinbe- 
fore devised  for  the  benefit  of  his  daughter,  "if  she  shall  die  un- 
der the  age  of  twenty-five  years,  unmarried  and  without  issue." 
This  is  a  positive  recession  from  the  subject  as  regards  the  resi* 
duary  legatees  ;  showing  that  he  would  not  give  the  estate 
without  also  giving  the  income  of  the  accumulation  during  mi- 
nority. Combining  this  with  the  expression,  "the  whole  of  the 
rents  and  profits  of  the  said  trust  estate  and  premises,"  which, 
as  I  before  observed,  is  sufficient  to  cover  this  fund,  I  am  at 
present  of  opinion  that  it  is  consistent  with  the  proper  interpre- 
tation of  the  will,  to  give  this  lady,  for  life,  the  income 
arising  from  the  accumulations  of  the  rents  of  •the  Long  ['524] 
Eaton  estate,  with  liberty,  at  her  death,  for  any  persons. 
to  apply ;  and  my  present  impression  also  is,  that  she  is  abso- 
lutely entitled  to  the  accumulations  of  the  rents  of  the  Ilkeston 
estate  ;  I  will,  however,  re-peruse  the  will,  and  state  on  a  future 
day  whether  I  remain  of  the  same  opinion. 

Jidy  29th4 — On  this  day  his  Honor  said,  that  he  was  unable 
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to  amve  at  any  other  conclusion  upon  the  case,  than  that  which 
he  had  already  stated. 


Drant  v.  Vause. 


1643 :  July  24th. 

Guardian  ad  litem  to  infant  defendantiy  neident  within  the  jnziidiotion,  appoialed 
without  a  oommianon.[l] 

Mr.  Amphlett  moved  that  K.  might  be  appointed  guardian 
cui  litemy  without  a  commission  for  that  purpose,  to  the  three  infant 
defendants,  in  the  room  of  the  guardian  (id  litems  who  had  died 
since  the  institution  of  the  suit.  Since  the  death  of  the  guardian, 
K.  had  married  one  of  the  infant  defendants.  The  parties  were 
all  resident  within  the  jurisdiction. 

Mr.  TTumMs  Thimer^  for  the  plaintiff^  consented  to  the  appli- 
cation. 

The  Yice-Chancellor  said  that,  upon  a  proper  affidavit, 
he  saw  no  objection  to  making  the  order,  but  thought  that  the 
application  had  better  bo  made  to  the  Lord  Chancellor. 

Jidy  27th. — Amphlett  then  applied  to  the  Lord  Chancellory 
citing  Smith  v.  Palmer,{a)  Shuttleworth  v.  Shuttleworth.{b) 

The  Lord  Chancellor  made  the  order,  subject  to  the  produc- 
tion of  an  affidavit,  that  K.  was  a  proper  person  to  be  appointed 
guardian,  and  had  no  interest  adverse  to  that  of  the  defen- 
dants. 

(a)  3  Beav.  10.  (6)  3  Hare,  147. 

[I]  That  it  if  not  the  practice  of  the  Court  to  appoint  a  person  leitdent  abroad  a 
guardian  ad  Utenif  as  the  Court  would  have  no  power  to  enforce  obedience  to  its 
orderp,  tee  Lady  Hartland  t.  AteherUy,  7  Beav.  53.  That  a  gaardian  appointed 
by  the  Court  should  reside  within  its  jurisdiction,  see  1  Phillips,  34,  note  1,  and  the 
cases  there  cited. 
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^Meredith  v.  Farr.  [*62S] 

1843:  July  19th. 

Testator  bequeathed  one  moiety  of  a  lam  of  moDoy  to  the  children  of  A.»  and 
the  other  moiety  to  the  children  of  B.  At  the  teetator^ii  death,  A.  had  mx  legiti* 
mate  and  two  illegitimate  children,  and  B.  had  one  legitimate  and  three  itlegitimata 
children,  and  the  legitimate  children  of  B.  were  named  in  the  will  in  relation  to  an- 
other bequest  :•— HeM,  that  the  legitimate  children  of  A.  were  entitled  to  one  moiety 
of  the  fund,  and  all  the  children  of  B.  whether  legitimate  or  not,  were  entitled 
to  the  other  moiety. 

Testator  bequeathed  a  sum  of  money  to  the  children  of  A.,  lawfully  to  be  begotten, 
including  her  daughter  E.,  aged  about  fourteen.  E.  was  illegitimate,  and  A.  had 
no  other  child  of  that  name : — Held,  that  E.  was  entitled  to  share  in  the  fund. 

William  Farr,  by  his  will,  dated  the  18th  January,  1826, 
after  directing  the  trustees  therein  named  to  convert  his  person- 
al estate  into  money,  and  to  set  apart  and  invest  in  their  names 
in  the  funds  various  sums  of  £300  therein  mentioned,  ordered, 
that,  as  to  one  of  the  said  sums  of  £300,  and  the  stocks,  funds, 
and  securities  in  or  upon  which  the  same  should  be  laid  out  and 
invested,  his  trustees  should  stand  possessed  thereof  upon  trust' 
to  pay  the  interest,  dividends,  and  annual  produce  to  his  daugh- 
ter, Elizabeth  Williams,  for  her  life,  and,  after  her  decease,  the 
said  sum  of  £300  to  be  equally  divided  between  and  amongst 
the  children  of  his  daughters,  Mary  Jones,  and  Catherine  Phillips, 
that  is  to  say,  one  moiety,  or  half  part  thereof,  between  or 
amongst  the  children  of  his  said  daughter  Mary  Jones,  to  be 
divided  between  them  in  equal  portions,  share  and  share  alike  ; 
and  the  other  moiety  or  half  part  thereof,  between  and  amongst 
the  children  of  his  said  daughter  Catherine  Phillips,  in  equal 
portions,  share  and  share  alike,  on  their  respectively  attaining 
the  age  of  twenty-one  years,  and  payable  to  them  respectively 
within  twelve  months  after  his  decease,  incase  they  should  then 
have  respectively  attained  the  age  of  twenty-one  years ;  but  in 
case  they  should  then  respectively  be  under  the  age  of  twenty- 
one  years,  then  immediately  after  they  should  respectively  attain 
that  age.    And  as  to  one  other  of  the  said  sums  of  £300,  and  the 
stocks,  funds,  or  securities  in  or  upon  which  the  same  should  be 
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laid  out  and  invested,  upon  trust,  to  pay  the  interest,  dividends, 
and  annual  produce  thereof,  to  his  daughter  Catherine,  the  wife 
of  James  Phillips,  deceased,  during  her  life,  and,  after  her  de- 
cease, then  the  said  sum  of  £300,  and  the  stocks,  funds,  and 
securities  in  or  upon  which  the  same  should  be  laid  out 
[•526]  or  invested,  and  the  interest,  dividends,  *and  annual 
produce  thereof,  to  be  in  trust  for  all  and  every  the  chil- 
dren and  child  of  his  said  daughter  Catherine  Phillips,  namely, 
William,  John,  Angelina,  and  Sarah  PhilUps,  to  be  interests  ves- 
ted in  them  respectively,  on  their  respectively  attaining  the  age 
of  twenty-one  years,  &c.  [with  a  clause  of  survivorship  and  ac- 
cruer in  the  event  of  any  not  attaining  that  age.]  And  as  to  one 
other  of  the  said  sums  of  £300,  and  the  stocks,  funds,  and  secu- 
rities in  or  upon  which  the  same  should  be  laid  out  and  invested 
upon  trust  to  pay  the  interest,  dividends,  and  annual  produce 
thereof,  to  his  said  daughter  Mary,  the  wife  of  Phillip  Jones, 
during  her  life,  for  her  sole  and  separate  use  and  benefit ;  and 
after  the  decease  of  the  said  Mary  Jones,  then  the  said  sum  of 
£300,  and  the  stocks,  funds,  and  securities  in  or  upon  which  the 
same  should  be  laid  out  and  invested,  and  the  interest,  dividends, 
and  annual  produce  thereof,  to  be  in  trust  for  all  and  every  the 
children  and  child  lawfully  to  be  begotten  of  his  said  daughter 
Mary,  and  including  her  daughter  Elizabeth,  aged  about  four- 
teen, to  be  interests  vested  in  them  respectively,  as  they  should 
attain  the  age  of  twenty-one  years,  &c.  [with  a  clause  of  survi- 
vorship and  accruer  in  the  event  of  any  of  them  not  attaining 
that  age.] 

The  testator  died  soon  after  the  date  of  the  will. 

It  appeared  from  the  Master's  report  in  the  cause,  that  the  tes- 
tator's daughter,  Mary  Jones,  married,  in  1815,  Philip  Jones,  and 
had  issue  by  such  marriage  six  children,  all  of  whom,  except 
one,  who  was  bom  after  the  testator's  death,  were  living  at  the 
date  of  his  will,  and  of  his  death ;  that  Mary  Jones  had  besides 
these  children  two  other  children,  who  were  born  previously  to 
her  marriage  with  Philip  Jones,  and  not  in  lawful  wedlock,  and 
were  Uving  at  the  time  of  the  testator's  death,  namely,  Elizabeth, 
the  wife  of  Charles  James,  and  Keziah,  the  wife  of  J.  P.  Harris ; 
and  the  Master  foimd,  that  Elizabeth  James  was  the  person 
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whom  the  testator  meant  under  the  description  nn  his 
will,  *"and  including  her  daughter  Elizabeth,  aged  [•527] 
fourteen  :''^that  Mary  Jones  died  in  1837,  and  her  hus- 
band in  the  year  following :  that  the  testator's  daughter  Catherine 
married  James  Phillips,  who  died  in  1814 :  that  she  had  issue 
of  such  marriage  one  child  only,  William  Edward  Phillips ;  that 
since  her  husband's  death  she  had  had  three  children,  John, 
Angelina,  and  Sarah,  all  of  whom  were  living  at  the  date  of  the 
testator's  will,  and  of  his  death. 

Upon  the  cause  coming  on  to  be  heard  for  further  directions, 
the  question  was,  what  interest,  if  any,  the  illegitimate  children 
of  the  testator's  dai^ghters  took  under  the  will.  1 

Mr.  HuUetty  for  the  three  illegitimate  children  of  Catherine 
Phillips,  submitted,  that  as  they  were  all  named  in  the  second 
bequest  of  £300,  they  were  entitled  to  share  with  WilUam  Ed- 
ward Phillips,  the  moiety  ^f  the  first  mentioned  bequest  of  £300, 
given  to  the  children  of  Catherine  Phillips. 

Mr.  Llaydj  for  the  two  illegitimate  children  of  Mary  Jones, 
claimed  a  similar  benefit  for  those  children  with  respect  to  the 
other  moiety  of  the  first-mentioned  £300.  He  observed,  that,  at 
all  events,  Elizabeth  must  be  considered  as  a  child  of  Mary 
Jones.     Grill  v.  SheUy,{a) 

The  Vice-Chancellor. — ^In  the  case  cited  there  were  but 
two  children,  the  parent  was  dead,  and  the  word  was  plural. 
There  was  a  designation  of  the  persons  to  take.  In  this  case,  I 
think  it  would  be  too  dangerous  to  let  in  the  two  illegitimate 
children  of  Mary  Jones  under  the  first  bequest.  The  conse- 
quence is,  that  Keziah  is  altogether  excluded ;  but  the  four  other 
illegitimate  children,  whose  names  are  given,  take  interests  under 
the  will. 

*Declarb  that,  according  to  the   true  construction   of  the  wiU  of  the    [*538] 
testator,  William  Farr,  the  «x  children  of  his  daughter  Mary  Jones,  bom  in 
lawful  wedlock,  named  in  the  Master's  report,  and  William,  John,  Ang«)Iina,  and 
Sarah  Phillips,  the  four  children  of  Catherine  Phillips  named  in  the  Master^s  report. 


'a)  2  Russ.  &.  M.  336. 
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are  entitled  in  equal  moieties  to  the  legacy  of  £300,  by  the  will  of  the  aaid  testator, 
bequeathed  in  trust  for  his  daughter  Elizabeth  Williams,  now  the  defendant  Elizabeth 
Edwards,  the  wife  of  the  defendant  Thomas  Edwards,  subject  to  the  life  interest 
therein  of  the  said  defendant  Elizabeth  Edwards  ;  and  declare,  that  the  plainttfi, 
William,  John,  Angelina,  and  Sarah  Phillips,  are  entitled  to  the  legacy  of  jC300, 
given  by  the  will  of  the  said  testator  in  trust  for  his  daughter,  Catherine  Phillips,  for 
her  life,  as  therein  mentioned,  subject  to  the  life  interest  therein  of  the  said  Catherine 
Phillips,  and  subject  to  the  share  of  the  said  Sarah  Philfips  in  the  sanA  last-mentioned 
legacy,  being  devested  in  favor  of  the  said  William,  John,  and  Angelina  Phillips,  in 
the  event  of  the  said  Sarah  Phillips  dying  under  the  age  of  twenty-one  yean:  And 
declare,  that  according  to  the  true  construction  of  the  will  of  the  said  testator,  all  the 
children  of  his  daughter  Mary  Jones,  living  at  the  death'  of  the  said  testator,  and  bora 
since  in  lawful  wedlock,  and  also  the  defendant  Elisabeth  Jq^es,  the  wife  of  the  de- 
fendant Charles  James,  found  by  the  said  Master's  report  to  be  an  illegitunate  daughter 
of  the  said  Mary  Jones,  are  entitled  to  tl)e  legacy  of  JCSOO^  given  by  the  will  of  the 
said  testator.to  his  daughter  Mary  Jones  for  her  life,  subject  to  the  interests  of  such 
of  the  same  last-mentioned  children  as  have  not  attained  the  age  of  twebtv-one  years, 
being  devested  in  the  event  of  such  children,  or  any  of  them,  dying  under  the  age  of 
twenty-one  years,  in  favor  of  such  of  the  same  children  as  have  attained,  or  shall 
hereafter  attain  the  age  of  twenty-one  yean :  And  declare,  that  the  defendant  ^eztah 
Harris,  the  other  illegitimate  child  of  the  said  Mary  Jones  mentioned  in  the  said  Mas- 
ter's report,  is  not  entitled  to  participate  in  the  said  last-mentioned  legacy  of  £300. 


[•529]  'NoAD  V.  Backhouse. 

1843 :  July  Slst. 

Upon  an  application  for  substitution  of  service  of  subpoena  to  appear  and  answeri  on 
the  genend  solicitor  of  a  defendant  who  was  out  of  the  jurisdiction,  the  Court,  in 
the  existing  state  of  authorities  on  the  subject,  referred  the  applicant  to  the  Lord 
Chancellor. 

Receiver  appointed  of  a  Government  pension,  the  trustee  being  out  of  the  jurisdiction. 

• 

The  defendant,  Backhouse,  was  trustee  of  a  Government 
pension  for  the  plaintiff,  who  some  time  since  filed  a  bill  against 
him  to  compel  payment  of  it.  To  that  bill  he  appeared  by 
Messrs.  B.  &  B.  as  his  solicitors ;  but  it  was  afterwards  dis- 
missed against  him,  the  plaintiff  miderstanding  that  if  that 
course  were  taken,  she  would  receive  payment  Upon,the  plain- 
tiff again  applying  for  pa3rment,  after  the  dismissal  of  the  bill, 
the  defendant,  through  Messrs.  B.  &  B.,  refused  the  application, 
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alleging  that  he  could  not  pay  the  pension  without  the  consent 
of  some  other  parties,  or  the  direction  of  the  Court.  He  after- 
wards put  a  stop  upon  the  pension,  and  went  out  of  the  juris- 
diction of  the  Court  The  plaintiff  then  brought  her  second 
bill  against  the  defendant,  and  applied  to  Messrs.  B.  &  B.  to  ac- 
cept service  They  declined  to  do  so,  but  promised  to  write  to 
the  defendant ;  and,  in  reply  to  repeated  applications,  stated  that 
they  had  received  no  instructions  from  him.  Upwards  of  two 
months  having  elapsed  since  the  first  application  to  Messrs  B. 
&B.,— 

Mr.  Wigram  and  Mr.  Osborne^  for  the  plaintiff,  moved  that 
service  of  subpcena  to  appiear  and  answer,  on  Messrs.  B.  &  B., 
might  be  deemed  good  service  on  the  defendant.  They  cited 
Anon.  ;(o)  Kinder  v.  Forbes  ,-(6)  Smith  v.  The  Hibernian  Mining 
Company  ;{c)  English  v.  Kendrick.{d)  [The  Vice-Chancellor 
referred  to  a  case  of  Hobhouse  v.  Courtney^{e)  which  he  said  had 
recently  been  decided  by  the  Vice-Chancellor  of  England,] 

•The  Vice-Cftancellor. — This  application  is  made  [*530] 
not  under  any  act  of  Parliament,  or  any  general  order  of 
the  Court,  but  it  is  an  application  to  the  general  jurisdiction  of 
the  Court,  founded  on  particular  circumstances,  and  it  relates  to 
process  at  the  inception  of  the  suit,  for  the  purpose  of  constitu- 
ting the  suit  against  this  party.  Without  expressing  any  opin- 
ion on  the  case,  I  think  that,  considering  the  state  of  the 
decisions,  the  application  had  better  be  made  to  the  Lord  Chan- 
cellor. 

The  case  was  afterwards  compromised. 

Note,  that  in  this  case,  the  plaintiff,  immediately  after  filing 
her  second  bill,  moved  for  and  obtained  a  receiver  of  the  pen- 
sion. 

(a)  9  Vex.  sod.  23.    (6)  2  Beav.  503.    (c)  1  Scfa.  dc  Lef.  23&    (d)  6  Madd.  905. 
(c)  Since  nported ;  19  Sim.  14a 
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Firth  v.  Hopkins. 

1843:  July  24th,  S5th. 

Under  the  8th  of  the  Orden  of  Angaat,  1841,  the  plaintiff  amy  obtain  leaTO  to  enter 

an  appearance  for  the  defendant  to  an  amended  bill. 

Mr.  Spurrier,  for  the  plaintiff,  moved,  under  the  8th  of  the 
Orders  of  26th  August,  1841,  for  leave  to  enter  an  appearance  for 
the  defendant  to  the  amended  bill.  A  stthpana  to  appear  and 
answer  the  amended  bill  had  been  served,  on  the  11th  July,  up- 
on the  defendant's  solicitor.(a) 

The  Yice-Chancellor  said  that  he  did  not  exactly  under- 
stand the  meaning  of  an  appearance  to  an  amended  bill.  He 
thought  that  some  authority  should  be  shown  for  the  necessity 
of  the  present  motion. 

Spurrier  then  obtained  leave  to  consult  the  authorities,  and 
on  the  following  day,  mentioned  Lord  Abingdon  v.  BiUler^{b) 
Angerstein  v.  Clarke,{c)  Hinde,  Pr.  22,  and  Wy.  Pr. 
[•631]  ^Reg.  66,  which  appeared  to  him  to  show  that,  accor- 
ding to  the  old  practice,  a  subpcena  to  appear  to  an 
amended  bill  was  necessary.  [The  Vice-ChanceUor, — The  lan- 
guage of  the  20th  Order  of  April,  1828,  is  "  subpoena  to  answer 
an  amended  bill,"  which  seems  correct.]  In  other  orders  an  ap- 
pearance to  an  amended  bill  seems  to  be  contemplated.  Thus 
the  Orders  of  August,  1841,  Nos.  7,  8,  9, 16, 17,  18, 19,  34,  35, 
36,  38,  39,  speak  of  "  the  bill"  indefinitely,  yet  No.  17  must  ap- 
ply to  an  amended  bill.  Others  of  the  same  orders,  either  in 
themselves,  or  by  reference  to  each  other,  define  the  bill.  Such 
is  the  case  with  Nos.  20  to  29,  and  No.  33 ;  and  from  Nos.  23 
and  26,  taken  together,  it  seems  clear  that  an  appearance  to  an 
amended  bill  was  intended.  The  same  thing  appears  from  the 
form  of  subpoena  attached  to  the  Orders  of  21st  December,  1833. 

(a)  See  Ord.  3rd  April,  1828,  No.  20 ;  Ord.  26th  Oct  1843,  Na  19. 
(6)  I  Vee  jon.  206.  (c)  Id.  250. 
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The  tenth  of  those  orders  has  been  held  to  apply  to  amended 
bills.    Brooks  v.  Purton.{a) 

The  Vice-Chancellob. — Well,  I  think  if  you  want  an  ap- 
pearance, you  ought  to  have  it. 

Entkr  an  appMranee.    Give  the  defendant'!  lolidtor  notice,  within  three  day% 
that  this  order  has  been  made. 


*Lee  V.  Young.  [*632] 

1843:  July  27th. 

Under  the  provisions  of  a  marriage  settlement,  trostees  had  power,  with  the  consent 
of  the  hnsband  and  wife,  or  the  survivor,  to  vary  the  secnrities  by  selling  ont  the 
settled  stock  and  investing  it  in  land,  and  it  was  provided  that  it  should  be  lawful 
ibr  the  trustees,  with  the  consent  of  the  hnsband  and  wife,  or  the  survivor,  to  lay 
out  the  whole  of  the  monies  to  be  produced  by  the  sale  of  the  stock  in  the  purchase 
of  freehold  or  copyhold  estates  of  inheritance,  or  leasehold  for  a  term  of  not  less  than 
sixty  years.  The  husband  died,  and  the  wife  married  again : — Held,  that  the  trus- 
tees were  not  bound,  on  the  application  of  the  wife  and  her  second  husband,  to  in* 
rest  any  of  the  stock  on  leaseholds,  although  the  security  might  be  eligible,  and  for 
a  longer  term  than  sixty  years. 

Bt  an  indenture,  bearing  date  the  30th  January,  1827,  being 
the  settlement  nfiade  previously  to  the  marriage  of  Alfred  T. 
Perkins,  and  Charlotte  his  wife,  certain  sums  of  stock,  one  of 
which  had  been  transferred,  and  others  had  been  agreed  to  be, 
and  were  afterwards  transferred  into  the  joint  names  of  William 
Augustus  Pemberton  and  Henry  Young,  were  settled  upon  trust, 
after  the  solemnization  of  the  marriage,  that  the  said  trustees, 
and  the  survivor  of  them,  and  the  executors,  administrators,  and 
assigns  of  such  survivor,  should  either  permit  the  same  to  re- 
main in  their  actual  state  of  investment,  or  should,  with  the  con- 
sent in  writing  of  the  said  A.  T.  Perkins  and  his  wife,  during 
their  joint  lives,  and  after  their  decease,  of  such  of  them  as 
should  iSrst  depart  this  life,  with  the  consent  in  writing  of  the 
survivor  of  them  during  his  or  her  life,  and  after  the  decease  of 

(«>Cr.  &Ph.933. 
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the  survivor,  at  the  discretion  of  the  said  trustees  or  trustee  for 
the  time  being,  sell,  transfer,  or  dispose  of  the  same,  &c,,  for 
such  price  or  prices  as  he  or  they  should  think  fit,  and  should, 
with  such  consent  or  discretion  as  aforesaid,  lay  out  and  invest 
the  money  in  their  or  his  names  or  name,  in  the  purchase  of  a 
competent  share  or  shares  of  any  of  the  Parliamentary  stocks,  or 
public  funds  of  Great  Britain,  or  at  interest  upon  Government  or 
real  securities  in  England  or  Wales,  and  should,  from  time  to 
time,  with  such  consent,  or  at  such  discretion  as  aforesaid,  alter, 
vary,  and  transfer  the*  said  stocks  or  funds  as  to  them  or  him 
should  seem  proper,  and  should  stand  possessed  of  the  trust 
fund,  upon  trust,  in  the  first  place,  to  pay  die  premiums  of  a 
certain  poUcy  of  assurance  on  the  life  of  the  said  A.  T.  Perkins, 
and  pay  the  surplus  income  to  him  for  his  life,  and  after  his  de 
cease  to  pay  the  income  to  Mrs.  Perkins  and  her  assigns  for  her 

life,  for  her  and  their  own  use  and  benefit,  and  after  the 
[*533]    death  of  the  survivor  of  *them,  should  stand  possessed 

of  the  trust  fund  for  the  children  of  the  marriage  as 
therein  mentioned ;  and  if  there  should  be  no  child  of  the  mar- 
riage who  should  attain  twenty-one,  then  in  trust  for  the  said  A. 
T.  Perkins,  his  executors,  administrators,  and  assigns.  Provided 
always,  and  it  was  thereby  further  agreed  by  and  between  the 
parties  to  the  said  indenture,  that  it  should  and  might  be  lawful 
to  and  for  the  said  William  Augustus  Pemberton  and  Henry 
Young,  or  the  survivor  of  them,  or  the  executors,  administrators, 
and  assigns  of  such  survivor,  during  the  lives  of  the  said  A.  T, 
Perkins  and  Charlotte  his  intended  wife,  or  Jhe  life  of  the  sur- 
vivor of  them,  with  their,  his,  or  her  consent  and  approbation  in 
writing,  signed  with  their;  his,  or  her  hands  or  hand,  to  lay  out 
and  invest  the  whole  or  any  part  of  the  monies  to  be  produced 
by  the  sale  or  disposal  of  any  of  the  aforesaid  stocks,  funds,  or 
securities,  at  any  time  or  times;  in  the  purchase  of  any  freehold 
or  copyhold  manors,  messuages,  lands,  tenements,  or  heredita- 
ments in  England,  of  an  estate  of  inheritance,  or  of  any  lease- 
hold lands,  messuages,  or  tenements  in  England,  for  any  term 
of  years,  (whereof  not  less  than  sixty  years  should  be  to  come 
and  unexpired  at  the  time  of  such  purchase,)  to  be  conveyed  or 
assigned  to  them  the  said  William  Au&rustii5>  Pptv»Iv»**/^«  -^'^^ 
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Henry  Young,  or  the  survivor  of  them,  their,  or  his  heirs,  execu- 
tors, administrators,  or  assigns  respectively,  according  to  the 
nature  of  the  estate  or  interest  therein,  upon  trust,  nevertheless, 
by  aqd  with  the  consent  and  approbation  of  the  said  A.  T.  Per- 
kins and  Charlotte  his  intended  wife,  or  the  survivor  of  them,  to 
be  signified  by  writing,  signed  with  their,  his,  or  her  hands  or 
hand,  during  the  lifetime  of  them  or  either  of  them,  and  after 
the  decease  of  the  survivor  of  them,  then  at  the  discretion  and 
of  the  authority  of  the  said  William  Augustus  Pemberton  and 
Henry  Young,  or  the  survivor  of  them,  &c.,  to  sell  and  dispose 
of  the  said  manorS,  messuages,  lands,  tenements,  or 
hereditaments  *which  should  have  been  so  purchased  [^SSd] 
as  aforesaid,  either  by  public  sale  or  private  contract, 
and  in  such  manner  as  should  be  deemed  most  convenient,  and 
at  the  best  price  or  prices  that  could  at  the  time  of  such  sale  be 
reasonably  had  or  gotten  for  the  same,  unto  such  person  or  per- 
sons who  should  be  willing  to  become  the  purchaser  or  purcha- 
sers thereof  respectively ;  arid  upon  trust  to  apply  the  monies 
arising  by  such  sales  upon  the  same  trusts  as  the  monies  so  laid 
out  in  the  purchase  of  manors,  &c.,  were  subject  to  before  the 
purchase  was  made.  And  it  was  thereby  declared,  that  any 
premises  so  purchased  were  to  be  considered  as  money,  and  be 
subject  to  the  same  trusts,  in  all  respects,  as  the  money  laid  out 
in  the  purchase  thereof  was  subject  to  before  such  purchase  was 
made.  The  settlement  contained  a  power  enabling  the  intended 
husband  and  wife,  and  the  survivor  of  them,  to  appoint  new 
trustees  in  the  room  of  any  trustee  or  trustees  dying,  or  desiring 
to  be  discharged  from,  or  refusing  or  becoming  incapable  to  act 
in  the  trusts. 

Alfred  Thrale  Perkins  died  in  1827,  soon  after  the  marriage, 
of  which  there  was  no  issue,  leaving  his  wife  surviving  him. 

In  1832,  Mrs.  Perkins  married  the  plaintiff,  William  Lee.  In 
1841,  Mr.  and  Mrs.  Lee  being  desirous  of  increasing  Mrs.  Lee's 
income  under  the  settlement,  proposed  to  the  trustees  that  part 
of  the  trust  monies  should  be  laid  out  in  the  purchase  of  certain 
leaseholds  which  were  offered  for  sale,  and  of  which  nearly 
ninety  years  were  unexpired.  To  this  proposal  Mr.  Pemberton, 
one  of  the  trustees,  was  willing  to  accede.    His  co-trustee,  how- 
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ever,  Mr.  Young,  positively  refused  to  comply  with  the  request, 
and  the  estate  was  consequently  sold  to  other  parties. 

Mr.  and  Mrs.  Lee  then  filed  their  bill  against  the  trustees, 
Pemberton  and  Young,  praying  that  the  latter  might  h%  dis- 
charged, and  removed  from  being  a  trustee  of  the  settle- 
[*535]  ment,  and  that  some  other  fit  and  proper  person  *might 
be  appointed  trustee  in  his  place,  or  otherwise  that  pro- 
per directions  might  be  given  by  the  Court  touching  the  execu- 
tion of  the  trusts  of  the  settlement. 

The  defendant  Young,  by  his  answer,  admitted  that  the  pro- 
posed security  was  not  in  itself  objectionable,  but  alleged  as  a 
reason  for  his  refusal  to  comply  with  the  plaintiffs'  request,  that 
Alfred  Thrale  Perkins  left  a  family  Uy  a  foiiner  wife,  who, 
under  his  will,  were  entitled  to  the  trust  fund,  subject  to  the  life 
interest  of  the  plaintiff,  Mrs.  Lee,  and  that  they  objected  to  the 
proposed  investment.  It  appeared,  however,  that  Young  having^ 
been  appointed  executor  with  Pemberton  of  the  testator's  will, 
had  renounced  probate,  Pemberton  alone  proving  the  -will. 

Mr.  Russell,  and  Piggott,  for  the  plaintiffs. 

Mr.  Wigranij  and  6?.  L.  RusseU,  forlthe  defendant  Young. 

Mr.  BealeSj  for  the  defendant  Pemberton. 

The  Vice-Chancellor. — Supposing,  for  the  sake  of  argu* 
ment,  that  Mr.  Pemberton  is,  so  far  as  Mr.  Young  is  concerned, 
to  be  considered  a  person  having  the  entire  control,  legally  and 
equitably,  over  the  interest  of  the  late  Mr.  Perkins,  there  is  yet 
here  an  interest  neither  represented  nor  capable  of  being  repre- 
sented, namely,  the  interest  of  Mrs.  Lee,  in  the  event  of  her  sur- 
viving Mr.  Lee,  in  the  income  of  the  fund  during  her  life,  after 
his  decease. 

The  object  of  the  plaintiffs,  or  rather  the  husband,  (and  it  may, 
perhaps  be  a  fair  and  reasonable  object  in  many  respects,)  is  to 
expend  a  part  of  th^  capital  in  the  shape  of  an  increased  income, 
to  be  derived  from  property  held  only  on  a  determinable  in- 
terest during  his  life ;  of  course  by  so  much  as  the  income 
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may  be  increased  during  his  life,  the  'capital  must  be  [*536J 
diminished  in  vahie  after  his  decease.  And  incase  Mrs. 
Lee  should  wish,  and  it  should  be  thought  reasonable  by  those 
having  control  over  the  fund  after  Mr.  Lee's  decease,  to  deal  with 
this  property  by  way  of  change  of  investment  or  purchase  in  any 
given  way,  there  will  of  necessity  be  less  capital  to  deal  with. 
She  has.  I  repeat,  an  interest  neither  represented  nor  capable  of 
being  represented.  That  renders  it  the  duty  of  the  trustees  re- 
spectively to  exercise  their  discretion,  if  they  have  a  discretion  on 
the  subject.  One  of  these  trustees,  whether  he  has  given  a  perfect- 
ly good  reason  or  not — whether  he  has  given  every  reason  that  he 
might  have  given  or  not — has  thought  fit  to  object  to  the  propo- 
sed investment.  I  cannot  say  that  he  has  not  a  right  to  object, 
or  that  there  do  not  exist  reasons  which  may  justify  him  in  ob- 
jecting ;  and  when  I  see  that  the  language  of  the  power  has 
nothing  in  it  imperative,  that  it  does  not  contain  any  expression 
to  the  effect  that  the  trustees  are  "  required"  to  exercise  it,  and 
that  there  are  other  powers  in  this  settlement  which  leave  less 
to  the  discretion  of  the  trustees  than  this  clause,  I  am  of  opinion 
that  this  is  a  discretionary  power ;  that  the  discretion  has  not  been 
corruptly  exercised ;  and  that  it  has  been  exercised,  whether 
for  perfectly  good  reasons  or  not,  whether  for  reasons  that  wholly 
appear  or  not,  in  a  manner  which  the  Court  cannot  say  is  im- 
proper, or  upon  reasonable  grounds.  I  therefore  cannot  inter- 
fere. 

I  have  not  gone  further  into  the  case,  because  the  reasons  upon 
which  I  have  proceeded  seems  to  me  sufficient 

DiaiciM  the  bQI,  and  let  the  costi  of  the  defendants  be  paid  ont  of  the  incomei  ••  IM- 
tween  BolicHor  and  client,  to  be  taxed  if  the  partiea  di^r. 
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[*537]  *Wentworth  v.  Tubb. 

1843 :  Angoat  lit 

The  oostB  of  an  unflaccenfiil  travezw  of  an  inqoiiitkm  of  lunacy,  allowed  out  of  tlM 
lonatic*!  estate.[ll 

This  cause  came  on  for  hearing  upon  an  exception  to  the  Mas- 
ter's report,  by  which  a  certain  sum  of  money  was  found  to  be 
due  from  the  estate  of  the  deceased  lunatic  to  his  soUcitor,  for 
the  costs  of  an  imsuccessful  traverse  to  an  inquisition  de  lunat' 
ico  inquirendo. 

Mr.  Simpkinson,  and  Mr.  Dison,  for  the  exception,  said,  that 
although  if  the  lunatic  had  been  living,  the  Lord  Chancellor 
might  have  exercised  a  discretion  in  favor  of  the  solicitor,  yet 
upon  the  death  of  the  lunatic  it  would  be  going  too  far  to  hold 
that  the  costs  were  payable  as  a  debt  out  of  the  lunatic 's  estate. 
They  referred  to  Sherwood  v.  Sanderson,{a)  In  re  Brldge.{b) 

Mr.  Russelli  and  Mr.  P carry ^  contra. 

The  Vice-chancellor. — ^I  think  that  the  principles  upon 
which  it  was  decided  that  the  plaintiff  had  a  debt  against  the 
estate  of  the  lunatic,(c)  decide  the  present  question. 

It  cannot  be,  that  an  alleged  lunatic  is  so  far  deprived  of  the 
means  of  defending  himself  as  to  be  prevented  from  having  the 
benefit  of  a  solicitor,  unless  the  solicitor  be  employed  by  a  third 
party,  or  lose  his  costs  if  the  proceedings  are  unsuccessful ;  yet 
that  would  be  the  result  if  the  present  objection  were  allowed. 
I  apprehend  the  law  to  be,  that  if  a  man  is  alleged  to  be  a  lu- 
natic, whether  truly  or  not,  he  may  employ  (as  far  as  he  can  be 

(a)  19  Vea.  960.  (h)  Cr.  &  Ph.  33& 

(e)  See  ante,  Vol.  1,  p.  171 ;  affirmed  hy  the  Lord  ChaneeUor,  M.  T.  1849. 

[1]  See  note  [3]  of  Mr.  Dunlap,  In  re  Bridge,  1  Cr.  it  Ph.  page  350,  and  Om 
Amarieaa  and  Engliah  caeea  there  cited. 
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said  to  exercise  volition  on  the  subject)  a  solicitor,  not 
only  to  resist  the  'commission,  but  afterwards,  for  the  [*5d8] 
purpose  of  traversing  it.  and  that,  although  the  proceed- 
ings fail,  the  lunatic's  estate  is  liable  for  the  costs,  subject  to 
this — ^that  if  anything  fraudulent  or  unfair — or,  perhaps  I  may 
go  as  far  as  to  say  frivolous  or  litigious — appears  to  have  taken 
place  on  the  part  of  the  solicitor,  the  Court  may  say  that  no  debt 
arises.  Theie  is  no  evidence  of  that  nature  here,  $md  therefore, 
the  amoimt  of  costs  not  being  impeached,  I  must  take  it  to  be  a 
fair  debt 


MEMORANDA. 


In  Trinity  term,  1843,  TTunnM  Pemberton  Leighy  Esq.,  of 
Lincoln's  Inn,  was  appointed  a  member  of  her  Majesty's  most 
honorable  Privy  Council. 

bx  Michaelmas  Term,  John  RomiUy^  Esq.,  of  Gray's  Inn,  was 
appointed  one  of  her  Majesty's  counsel. 


•Stavers  v.  Barnard.  [*639] 

1843 :  Ndrember  7th,  8th. 

Testator  bequeathed  a  reeiduary  pencmal  fund  to  truitees,  upon  trait  to  apply  the 
dividends  for  the  maintenance  of  his  children,  until  the  youngest  should  attain 
twenty-one,  and  thou  to  divide  the  same  equally  between  B.,  D.,  E.,  and  F.,  chil- 
dren by  his  former  wife,  and  6.  and  H.,  children  by  his  present  wife,  and  wueh 
other  child  or  children  a$  might  he  living,  or  as  his  said  wife  might  be  enciente 
with  at  his  decease.  The  testator,  at  his  death,  left  two  other  children  besides 
those  named  in  hit  will,  viz.  A.  and  C,  who  were  children  by  his  fint  marriage:— 
Held,  under  all  the  circumstances  of  tho  case,  that  they  took  no  interest  in  the 
fond. 

• 

William  St  avers,  by  his  will,  after  directing  payment  of 
his  debts,  gave  and  bequethed  to  his  executors  and  trustees  cer- 
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tain  leasehold  tenements,  his  stock  in  the  Bank,  and  all  the  resi- 
due of  his  estate  and  effects,  in  trust,  to  pay  the  rents,  issues, 
and  profits  of  his  said  leasehold  houses,  and  the  interest  and 
dividends  of  all  such  stock  in  the  Bank,  and  the  interest  and  div- 
idends of  the  residue  of  his  estate,  (which  he  requested  might 
be  collected  together,  and  invested  in  their  names  in  some  or  one 
of  the  public  funds,)  unto  his  wife,  Elizabeth  Stavers,  and  her 
assigns,  or  permit  or  suffer  her  or  them  to  receive  and  take  the 
same  for  and  during  the  term  of  her  natural  life,  provided  she 
continued  his  widow ;  and  from  and  after  her  decease  or  mar- 
riage, in  trust,  to  sell  and  dispose  of  his  leasehold  premises  by 
public  auction  or  private  contract,  and  to  stand  possessed  of  the 
money  arising  therefrom,  and  all  such  stock  in  the  Bank,  and  the 
rssidue  of  his  effects  ;  in  trust,  in  the  first  place,  by  and  out  of 
the  dividends,  interest,  and  produce,  to  pay  unto  his  said  wife, 
(in  case  of  her  marriage,)  an  annuity  or  yearly  sum  of  £100 
during  her  life,  for  her  separate  use,  and  not  to  be  subject  or  lia- 
ble to  the  debts,  control  or  engagements  of  any  husband  she . 
might  marry  ;  and  any  attempt  to  raise  money,  or  raising  money 
thereon  by  anticipation,  to  be  a  forfeiture  of  the  said  annuity, 
and  the  same  to  sink  into  the  residue  of  his  estate.    The  testa- 

■  tor  then  proceeded  thus : — "  And  upon  trust  as  to  the  remainder 
of  such  dividends,  interest,  and  produce,  to  apply  the  same  to 
and  for  the  maintenance  of  my  children,  until  thcyoungest  child 

•  attains  his  age  of  twenty-one  years,  and  then  to  divide  the  same 
equally  between  William  Stavers,  Francis  Stavei-s,  Peter 
[*540]  Mellish  Stavers,  Thomas  Reid  Stavers,  and  *Elizabeth 
Ann  Stavers,  children  by  my  ^former  wife,  and  David 
Stavers,  and  Isabella  Stavers,  children  by  my  present  wife,  and 
such  other  child  or  children  as  piay  be  living,  or  as  she  my  said 
wife  may  be  enciente  with  at  my  decease,  equally  to  be  divided 
between  them  on  their  attaining  their  respective  ages  of  twenty- 
one  years,  share  and  share  alike,  subject  to  the  proviso  after  men- 
tioned ;  and  in  case  of  the  death  of  any  of  my  said  children 
leaving  issue,  then  in  trust  as  to  the  part  or  share  of  such  child 
or  children  so  dying,  for  such  issue.  Provided  always,  that  no 
division  of  my  said  property  shall  take  place  until  my  youngest 
child  attains  twenty-one  years,  but  the  dividends  and  interest 
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shall  be  applied  for  the  maintenance  of  such  of  my  children  as 
shall  be  then  mider  twenty-one,  and  the  surplus  invested  to  in- 
crease the  fund  until  the  same  becomes  divisible  as  aforesaid." 

At  the  death  of  the  testator,  which  took  place  in  1816,  there 
were  living  the  several  children  named  in  his  will,  and  also  two 
otlier  children  by  his  first  marriage,  namely,  Margaret,  the  wife 
of  John  Dawson,  and  John  Read  Stavers,  the  former  of  whom 
was  the  testator's  eldest,  and  the  latter,  his  third,  surviving  child ; 
William  being  the  second.  Mrs.  Dawson  was  bom  in  1787,  and 
John  Read  Stavers,  in  1791.  The  two  children  of  the  second 
marriage,  named  in  the  will,  and  who  were  the  only  children  of 
that  marriage  who  survived  the  testator,  were  bom  respectively 
in  1811  and  1814. 

The  bill  was  filed  in  1839  against  the  executors  imder  the 
will,  for  the  purpose  of  having  the  accounts  of  the  testator's  es- 
tate taken,  and  obtaining  a  declaration  of  the  rights  of  the  par- 
ties. At  the  original  hearing  of  the  cause,  before  The  Vice-Charir 
cellar  of  England,  the  bill  was  dismissed  as  to  the  grandchildren 
of  the  testator,  who  had  been  made  parties  to  the  suit. 

The  cause  now  coming  on  for  hearing  for  further  *di-    ['641] 
lections,  the  question  was,  whether  Margaret  Dawson 
and  John  Read  Stavers  took  any  interest  under  the  will. 

Mr.  Wigram,  and  Mr.  Stevens,  for  the  plaintiffs. 

Mr.  Kennion,  for  defendants  in  the  same  interest  with  the 
plaintiffs. 

Mr.  Cooke,  for  the  defendant  Mrs.  Dawson,  observed,  that  in 
the  clause  for  maintenance,  the  testator  referred  to  his  children 
generally ;  but  without  the  aid  jof  that  clause,  the  bequest  to 
such  other  child  or  children  as  might  be  living  at  the  testator's 
decease,  would  necessarily  include  all  his  children,  whether  of 
the  first  or  second  marriage. 

Mr.  WUcock,  for  the  defendant  John  Read  Stavers. 

Nov.  8/A.— The  Vice-Chancellor. — I  have  read  this  will 
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again ;  and  although  there  are  some  passages  which,  taken  hy 
themselves,  might  lead  to  the  inference  that  all  the  children  of 
the  first  marriage  were  intended  to  he  included,  yet,  reading  the 
whole  will  (as  it  must  be  read,)  together,  especially,  with  the  ct- 
idence  of  the  number  and  ages  of  the  children,  it  is  impossible, 
I  think,  upon  a  reasonable  construction  of  it,  to  doubt  that  the 
two  whose  names  are  omitted  were  intended  to  be  excluded.  I 
am  sorry  for  it,  but  I  can  decide  nothing  else. 


It  appearing  to  the  Court,  that  the  defendants,  John  Dawson  and  Margaret 
wife,  and  the  defendant  John  Read  StaTen,  take  no  mterest  in  the  residoe,  upon  pay- 
ment of  their  costs,  dismiss  the  hiD  against  them.  Declare  that  the  defendant  Eliift- 
beth  Staveis  is  entitled  for  her  life  or  widowhood  to  the  income  of  the  leaseholds,  and 
of  the  residue,  subject  to  the  observance  of  the  covenants  of  the  lease,  and  to  the  pay- 
ment of  the  rent  payable  in  respect  of  the  same.  At  the  request  of  all  parties,  appoint 
new  trustees.  Let  the  costs  of  all  parties,  including  the  costs  paid  by  the  plaintifi  at 
the  former  hearing,  be  raised  and  paid  as  between  solicitor  and  client.  Liberty  to 
apply. 


[•642]  •Gibson  v.  I^Este. 

1843 :  November  7th»  8th,  9th,  23nd. 

A  contract  for  the  purchase  of  an  estate,  rescinded  at  the^suit  of  the  purchaser,  on  the 
ground  of  fraudulent  misrepresentation ;  the  contract  having  been  completed  with 
the  knowledge,  on  the  part  of  the  defendant  or  her  agent,  of  the  existence  of  a  pub- 
lic right  of  way  over  the  property,  and  the  plaintiff  not  knowing  or  having  the 
means  of  knowing  that  fact  ^ 

The  circumstances  of  this  case,  the  nature  and  object  of  the 
suit,  and  the  line  of  argument  taken  by  the  counsel  on  each 
side  respectively,  will  sufficiently  appear  from  the  judgment 

Mr.  SwanstoHj  and  Mr.  Paber,  for  the  plaintiff. 

Mr.  Wigram,  and  Mr.  Heathfield,  for  the  defendant. 

The  following  authorities  were  cited,  or  referred  to  ; — Edward 
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V.  MLeay  ,-(a)  hong  v.  Fletcher  /(6)  Bree  v.  Holbech  ,-{6)  Early 
V.  Garrett  ;(d)  Hitchcock  v.  Oiddings  ;{e)  Oldjield  v.  Round  ;(/) 
Co/or  V.  £ar2  of  Pembroke  ^g)  Small  v.  Atwood^h)  Lovell  v. 
£RdE»  XO  ^^^'^  ^-  Xrorcf  Rokeby  ;{k)  Ainslie  v.  Mediycott ;(/) 
Burrawes  v.  LocXre  X^)  -^i^^^^  Clermont  v.  Tcvfrurs'A  X^)  BUard 
y.  £rorc{  Llandaff,{p) 

Nov,  22rf. — ^The  Vice-Chancellor. — ^Having  fully  consid- 
ered this  case,  and  thinking  that  farther  delay  in  disposing  of  it 
cannot  be  advantageous,  I  am  prepared  to  state  the  conclusion  at 
which  I  have  arrived — ^ha^ve  arrived,  not  certainl/without  previ- 
ous hesitation.  I  have,  indeed,  seldom  had  occasion  to  deal  with  a 
cause  from  the  decision  of  which  it  would  have  been  a  greater 
relief  to  me  to  be  if  possible,  discharged. 

The  object  of  the  bill,  filed  in  September,  1840,  is  to  *re-  [*543J 
scind  and  be  relieved  against  the  purchase  of  a  messuage 
and  land  at  Ramsgate,  made  by  the  plaintiff  of  the  defendant, 
and  completed  in  the  month  of  December,  1838.  The  plaintiff 
puts  his  case  for  relief  upon  the  ground  of  a  right  of  way  over 
the  property,  which  he  asserts  to  have  existed  at  and  before  the 
time  of  the  sale,  within  the  defendant's  knowledge,  and  to  have 
been  unfairly  concealed  from  him  by  the  defendant  or  her  agents, 
who  in  effect,  as  he  insists,  represented  the  estate  to  him  in  a 
manner  inconsistent  with  the  notion  of  the  existence  of  any 
such  right.  He  says  that  this  right  was  altogether  unknown  to 
him,  and  that  it  affects  the  convenience  and  value  of  the  prop- 
erty materially,  and  most  prejudicially.  Insisting  that  he  has 
been  defrauded,  he  maintains  that,  for  this  reason,  as  well  as  on 
account  of  the  nature  and  character  of  the  defect  discovered,  he 

(a)  Coop.  308;  3  Swamt.  287.  At  to  the  eflfoct  of  an  agent'i  anintenlioiial  mif 
lepreoentatioDM,  where  he  k  ignoraat  of  the  defect,  and  has  receaved  general  initrac* 
tions  only  to  let  oriell,  lee  Cornfoot  ▼.  Fowke,  6  M.  &  W.  358 ;  WiUon  ▼.  FulUr, 

3  Q.  B.  sa 

(6)  S  Eq.  Ca.  Abb  5,  pL  4.  (e)  Doug.  554. 

(d)  4  Man.  Sl  Ryl.  6H7 ;  9  B.  It  C.  938.  (e)  4  Price,  135.        (/)  5  Vea.  506. 

Kg)  1  Rio.  C.  C.  301 ;  3  Bra  383.  {k)  1  Yonnge,  461  (judgment) 

(t)  3  Y.  at  C.  51  (jodgment)  {k)  3  Swanat.  333.     (0  9  Vaa.  13. 

(m)  10  Vea.  470.  (n)  1  J.  db  W.  1 13. 

(0)1  Ball.  abR349(]i 
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cannot  be  required  to  accept  compensation,  but  is  entitled  to  an- 
nul the  transaction. 

The  defendant  opposes  the  plaintiff's  claim  totally,  but  alleges 
that  if  he  is  entitled  to  any  relief,  it  can  only  be  in  the  shape  of 
compensation. 

This  is  the  dispute  which,  involving  various  questions  and  a 
great  body  of  evidence,  has  been  brought  before  me,  and  has 
been  argued  ably  on  each  side. 

It  may  be  right  to  say,  at  the  outset,  that  tlie  plaintiff,  though 
insisting  that  he  is  well  founded  in  treating  the  case  as  one  of 
fraud,  yet,  by  his  counsel  at  the  bar,  disclaims  any  charge  or  im- 
putation upon  the  integrity,  personally,  of  the  defendant,  who 
seems  to  have  left,  as  it  was  likely  she  would  do,  the  manage- 
ment of  the  business  of  the  sale  on  her  part  to  agents,  and  attend- 
ed probably  but  little,  if  in  any  degree,  to  it.  She  wished,  in 
all  likelihood,  if  she  thought  about  the  matter,  or,  if  she  had 
thought  about  it,  would  have  wished,  that  everything  should  be 
transacted  regularly,  openly,  and  fairly. 

The  way  in  question  is  called  the  Liberty-way.  It  leads,  or 
led,  from  a  street  called  King-street,  to.  or  towards  the 
[•644]  *sea,  traversing  lands  which  the  late  Lady  Augusta  De 
Ameland  had  at  different  times  acquired  by  purchase. 
Near  its  course  stood  the  dwelling-house  formerly  owned  and 
occupied  by  that  lady,  which  is  comprised  in  the  plaintiff's  pur- 
chase from  the  defendant,  who,  shortly  before  Lady  Augusta's 
death  in  1830,  appears  to  have  acquired  her  Ramsgate  property 
by  conveyance  from  her.  The  land  about  the  house  having 
been,  up  to  the  year  1820,  chiefly  open  and  uninclosed.  Lady 
Augusta  appears  to  have  been  inconvenienced  and  annoyed  by 
the  neighborhood  of  this  way.  She  did  not,  however,  take,  or 
did  not  succeed  in,  any  measures  for  procuring  it  to  be  legally 
stopped  or  diverted,  but  entered  into  an  arrangement  concerning 
it  with  certain  authorities  of  the  place,  which  is  explained  by  a 
deed  poll  executed  by  her  in  that  year.  Before  stating  the  deed, 
I  may  say,  in  passing,  that  this  Liberty-way  forms  the  bound- 
ary, or  that  close  along  it  or  upon  it  (centrally,  or  otherwise)  runs 
the  boundary  line  separating  the  franchise  or  liberty  of  the  town 
of  Ramsgate  from  the  parish  of  St.  Lawrence,  or  from  so  much 
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of  the  parish  of  St.  Lawrence  as  is  not  within  the  franchise  or 
liberty  of  the  town  of  Ramsgate.  This  deed  is  dated  the  30th 
March  1820,  and  is  thus: — "To  all  people  to  whom  these  pres- 
ents shall  come,  the  Lady  Augusta  De  Ameland,  of  d^c,  sendeth 
greeting.  Whereas,  at  a  vestry  meeting  of  the  inhabitants  of  the 
parish  of  Sl  Lawrence,  Ramsgate,  duly  holden  in  pursuance  of 
notice  for  that  purpose  in  the  vestry  of  the  parish  church  of  St 
Lawrence  aforesaid,  on  Thursday,  the  17th  February,  1820,  it 
was,  upon  the  application  and  request  of  the  said  Ijady  Augusta 
De  Ameland,  resolved,  that  the  consent  of  this  vestry  (as  far  as 
lawfully  can  or  may  be)  should  be  given  to  the  said  Lady  Au- 
gusta De  Ameland  to  inclose  so  much  of  the  Liberty-way  between 
the  town  and  parish  as  leads  from  the  North  Cliff  by  the  front  of 
her  house  to  the  end  of  the  plantation  on  the  north-east  side  of 
the  said  way,  upon  the  following  conditions,  namely,  that, 
during  •all  such  time  as  the  said  Liberty-way  should  be  f*546] 
inclosed  by  virtue  of  this  consent,  another  road,  six  feet 
wide,  at  the  least,  from  the  cliff,  by  the  back  part  of  Lady  Au- 
gusta De  Ameland's  stables,  and  thence  through  the  adjoining 
ground,  to  communicate  with  the  Liberty-way  without  her  in- 
closures,  should  be  formed  and  maintained  by  and  at  the  expense 
of  the  said  Lady  Augusta  De  Ameland  and  her  heirs,  that  the 
part  of  the  Liberty-way  inclosed  should  be  marked  out  by  proper 
mark-stones,  to  be  set  down  and  maintained  byand  at  the  expense 
of  the  said  Lady  Augusta  De  Ameland,to  the  satisfaction  of  the 
surveyors  of  the  town  and  parish,  who  should  twice  or  oftener  in 
every  year  survey  and  examine  the  said  mark-stones,  that  a  deed 
should  be  executed  by  the  said  Lady  Augusta  De  Ameland,  and 
at  her  expense,  acknowledging  for  herself  and  her  heirs  that  the 
Liberty-way  is  inclosed  by  permission,  and  not  of  right,  and  that 
the  same  should  be  reopened  whenever  the  parishoners  in  vestry 
assembled  should  require  the  same,  upon  seven  days'  notice  for 
that  purpose  from  the  surveyors  of  the  highways,  or  the  major 
part  of  them,  and  by  such  deed  a  yearly  rent  of  6^.,  by  way  of 
acknowledgment,  should  be  reserved  in  respect  of  such  inclosed 
Liberty-way,  payable  in  moieties  for  the  surveyors  of  the  town 
and  parish,  as,  by  the  record  of  the  proceedings  of  the  said  vestry 
containded  in  the  parish  vestry-book,  will  appear.  Now,  know  ye, 
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that,  in  pursuance  of,  and  in  conformity  to,  such  resolutions,  the 
said  Lady  Augusta  De  Ameland  doth  hereby,  for  herself,  her  heirs, 
executors,  administrators,  and  assigns,  expressly  acknowledge  and 
declare,  that  the  part  of  the  Liberty- way  permitted  to  be  inclosed  by 
virtue  of  the  consent  of  the  vestry  meeting  aforesaid,  is,  and  will  be, 
so  inclosed  by  virtue  of  the  consent  and  permission  of  the  said  ves- 
try meeting  alone,  and  under  the  terms  and  conditions  above  men- 
tioned.   And  the  said  Lady  Augusta  De  Ameland  doth 
[*546]    also,  for  herself,  her  heirs,  executors,  administrators,  'and 
assigns,  wholly  and  utterly  disclaim  all  or  any  right  what- 
soever to  inclose,  or  keep  inclosed,  the  said  Liberty-way,  other  than 
and  except  by  such  consent  and  permission  as  aforesaid ;  and 
doth  also  declai-e  and  agree  that  the  same  Liberty-way  is  liable 
to  be,  and  shall  be  re-opened,  and  the  inclosures  thereof  removed, 
upon  having  such  notice  given  to  her  or  her  heirs,  executors,  ad- 
ministrators or  assigns,  or  any  of  them,  or  left  at  her  or  their,  or  any 
of  their  usual  place  of  abode,  as  is  mentioned  in  the  said  resolu- 
tions ;  and  that  she,  the  said  Lady  Augusta  De  Ameland,  her 
heirs,  executors,  administrators,  and  assigns,  is,  and  are  bound 
by,  and  shall  and  will  in  all  respects  conform  to  and  comply 
with  the  terms  and  conditions  upon  which  such  consent  and  per- 
mission hath  been  given  to  her  as  aforesaid,  to  inclose  the  said 
Liberty- way,  and  particularly  as  to  the  payment  of  the  acknowl- 
edgment of  5^.  a  year,  which  shall  be  paid  by  the  said  Lady 
Augusta  De  Ameland,  her  heirs  or  assigns,  on  Easter-Monday  in 
every  year,  in  equal  moieties,  to  the  surveyors  of  the  parish  of 
St.  Lawrence  and  the  town  of  Ramsgate,  in  the  Town-hall  of  the 
said  town  of  Ramsgate.    In  witness  whereof,  the  said  Lady  Au- 
gusta De  Ameland  hath  heremito  set  her  hand  and  seal." 

It  does  not  appear  that  this  instrument  was  ever  in  the  pos- 
session or  power  of  the  defendant,  or  that  she  ever  had  any  copy 
or  abstract  of  it  before  the  year  1840.  But  the  defendant  by 
her  agent  for  several  years  between  Lady  Augusta's  death  and 
the  year  1838,  paid  the  5^.  per  annum  made  payable  by  it,  as 
Lady  Augusta  had  done  in  her  lifetime.  This  payment  was  fre- 
quently, if  not  constantly,  made  on  the  defendant's  behalf,  by 
Mr.  Wightwick,  a  solicitor.  Mr.  Wightwick  was  present  at  the 
vestry  meeting  mentioned  in  the  deed,  and  must  be  taken  to 
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have  known,  when  he  paid  the  5^.  a  year,  upon  what  footing 
the  money  was  paid ;  nor  is  it  to  be  supposed  that  he 
had  not,  in  and  before  the  year  1838,  some  'information,    [*5i7] 
some  knowledge,  as  to  the  Hne  and  course  of  the  Liber- 
ty-way over  Lady  Augusta's  property. 

To  return  to  that  lady's  time :  It  appears  that  in  conformity, 
or  intended  conformity,  with  the  deed,  certain  stones  were  put 
up  for  the  purpose  of  marking  the  course  of  the  way  in  front  of 
her  house,  and  she  thereupon,  so  far  as  it  was  in  front  of  her 
house,  inclosed  it  in  her  pleasure-grounds,  extinguishing,  as  I 
collect,  all  trace  of  it  as  a  road  or  path  there,  and  substituting 
a  road  or  pathway  which  passed  on  the  other  side  of  her  house, 
in  the  manner  that  the  deed  mentions. 

In  this  state  the  property  seems  to  have  continued  until  the 
year  1838,  when  the  defendant,  having  been  advised  to  sell  the 
estate  by  auction  in  lots,  and  under  arrangements  for  building, 
proceeded  to  do  so  under  the  advice  of  Mr.  AUason^  a  sur- 
veyor. 

The  plan  in  evidence  annexed  to  the  particulars  and  con- 
ditions of  sale,  also  in  evidence,  was  prepared  by  him  on  this 
occasion. 

The  auction  having  been  held  in  August  or  September,  1838, 
the  plaintiff  became  the  purchaser  ^f  the  last  lot,  the  subject  of 
this  suit.  He  became  so,  of  course,  mider  thi  particulars  and 
conditions  of  sale  just  referred  to,  of  which  the  plan  prepared  by 
Mr.  AUason  formed  a  part. 

The  particulars  describe  the  lot  thus: — "The  capital  free- 
hold mansion,  called  mount  Albion,  with  the  offices,  stabling, 
out-buildings,  gardens,  and  pleasure-groimds,  containing  about 
one  acre,  two  roods,  and  twenty-three  perches,  with  immediate 
possession.  The  mansion  and  offices  are  substantially  brick- 
built,  in  good  repair."  And  then  follows  the  usual  catalogue 
of  contents  and  conveniences.  "The  purchaser  to  inclose  this 
lot  by  a  wall  or  iron  railing,  not  acceding  nine  feet  in  height,  and 
to  covenant  not  to  erect  any  buildings  more  than  nine  feet  high, 
within  200  feet  of  its  boundary  next  Albion-terrace,  under 
a  penalty  of  £3000,  to  be  paid  to  the  vendor.  The  'fix-  [*648] 
tures  in  the  mansion  and  offices  will  be  included  in  tl^e 
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purchase."  The  fifth  and  tenth  conditions  of  sale  aie  thus: 
The  fifth — "That  no  purchaser  shall  be  entitled  to  require  or 
inspect  any  title  prior  to  the  deeds  by  which  the  property  waa 
respectively  conveyed  to  the  vendor  or  Lady  Augusta  De  Ame- 
land  respectively,  or  to  require  or  inspect  the  title  to  any  of  die 
respective  roads,  walks,  or  pleasure-grounds,  or  to  any  of  the 
premises,  except  to  the  lot  or  lots  purchased  by  him  or  her;  and 
that  the  vendor  shall  not  be  called  upon  to  identify  the  respec- 
tive lots  with  the  former  descriptions  thereof ;  and  all  recitals 
and  statements  contained  in  any  document  shall  be  deemed  coo- 
elusive  evidence  thereof;  and  all  attested  and  other  copies  of 
any  deeds  or  documents  of  title  shall  be  made  by  and  at  the  ex- 
pense of  the  person  requiring  the  same."  The  tenth  is,  "That^ 
upon  payment  of  the  remainder  of  the  purchase-money  at  the 
time  above  mentioned,  the  vendor  shall  convey  the  lots  to  the 
respective  purchaser ;  each  purchaser,  at  his  or  her  expense,  to 
prepare  the  conveyance  to  him  or  her  which  shall  contain  cove- 
nants and  reservations  with  and  to  the  vendor,  to  the  effect  stated 
in  the  particulars  and  these  conditions ;  and  that  all  expenses 
of  or  attending  the  assignment  or  surrender  of  any  attendant 
or  satisfied  terms,  and  of  qualifjdng  any  person  or  persons  to  make 
such  assignment  or  surrender,  shall  be  paid  by  the  purchaser." 
An  abstract  was  delivere(^  the  title  accepted,  and,  in  Decem- 
ber, 1838,  as  I  have  said,  the  purchase  was  completed  by  pay- 
ment of  the  purchase-money,  execution  of  the  conveyance,  and 
delivery  of  possession.  The  particulars  of  sale  having  provided 
that  the  plaintiff  should  inclose  tlie  lot  by  a  wall  or  iron  rail- 
ing, his  conveyances  contains  this  covenant  on  his  part: — "And, 
in  consideration  of  the  premises,  the  said  Magnus  Gibson  cove* 
nants  for  himself,  his  heirs,  and  assigns,  with  the  said  Augusta 
Emma  D'Este,  her  heirs  and  assigns,  that  he,  his  heirs 
[*549]  or  assigns,  shall  *and  will,  within  the  space  of  six  cal- 
ender months  next  after  the  sealing  and  deliverery  of 
this  indenture,  at  his  tnd  their  own  expense,  inclose  the  lands 
and  premises  thereby  conveyed,  or  intended  so  to  be,  by  a  wall 
or  iron  railing  not  exceeding  nine  feet  in  height." 

Afterwards,  in  May,  1839,  a  claim  was  made  upon  the  plain- 
tiff for  one  of  the  payments  of  2s.  6d.  under  the  deed  of  1820. 
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He  declined  to  make  the  payment.  In  the  month  of  January 
following,  a  demand  for  another  half  crown  was  made  upon  him 
also  under  the  deed.  This  payment  he  likewise  declined  to 
make.  Differences  thus  arose  between  hi  m  and  the  local  authori- 
ties, or  some  of  them,  and  they  have  asserted  their  alleged  right 
to  pass  over  his  land  not  merely  for  perambulating  the  bounda- 
ries, but  in  respect  of  a  right  of  way.  In  the  month  of  March, 
1840,  the  plaintiff  first  complains  on  the  subject  to  the  defendant's 
agents.  A  fruitless  negotiation  ensues,  and  the  result  is  the  pre- 
sent suit,  in  which  it  is  disputed  what  were,  and  are,  the  nature 
and  character  of  the  Liberty- way,  and  what  its  course  and  width, 
so  far  as  the  late  Lady  A.  De  Ameland's  property  is  concerned. 
The  true  state,  however,  of  these  matters,  as  to  which  there  is 
a  considerable  body  of  testimony  not  agreeing  together,  I  find, 
having  read  and  endeavoured  to  weigh  the  whole  of  the  evi- 
dence, that  it  does  not  enable  me  with  accuracy  or  exactness  to 
define  or  decide. 

There  are,  however,  some  propositions  of  fact  relating  to  these 
subjects,  which  I  think  that,  upon  the  materials  before  me,  I  may 
and  ought  to  consider  as  established  between  the  plaintiff  and 
defendant  for  the  piuposesof  this  suit — I  say  between  the  plain- 
tiff and  defendant  for  the  purposes  of  this  suit,  inasmuch  as 
plainly  neither  the  public  nor  any  third  party  can  be  affected  by 
any  conclusion  in  this  cause.  These  propositions  are  the  follow- 
ing : — First,  that  in  1820,  before  the  execution  of  the  deed  of 
that  year,  the  Liberty-way  (whatever  its  nature  and 
whatever  its  *width,)  proceeding  from  King-street  to,  or  [*660] 
towards  the  seacliff,  traversed  the  whole  length  of  Lady 
Augusta  De  Ameland's  estate  between  King-street  and  what  is 
now  called  Victoria-parade.  Secondly,  that  the  Liberty-way 
thus  existing  was  an  ancient  way,  of  the  width  throughout  o/ 
not  less  than  six  feet,  traversing  the  whole  length  of  the  est9te 
in  question  purchased  by  the  plaintiff  of  the  defencjbut,  on  its 
south-western  side,  from  what  is  now  called  Arklow-terra^  to 
what  is  now  called  Albion  terrace — so  traversing,  name]/',  thait 
if  the  whole  width  of  not  less  than  six  feet  was  not  vpon  the 
plaintiff's  property  there  was  upon  it  not  less  at  any  }K)int  than 
two  feet  and  a  half  in  width  of  this  way.    Thirdly,  that  the 
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plaintiff's  property,  so  far  as  the  Liberty-way  is  concerned,  is 
now  subject  to  the  deed  of  1820,  and  that  a  considerable  portion, 
at  least,  of  the  wall  which,  as  admitted  by  the  answer  in  page 
30  of  the  brief  that  I  have,  has  been  built  by  the  plaintiff  in  pur- 
suance of  the  particulars  of  sale  and  his  purchase-deed,  is  liable 
to  be  abated,  either  under  the  deed  of  1820,  or  otherwise. 
Fourthly,  that  independently  of  any  new  right  or  liability  created, 
if  any  was  created,  by  the  deed  of  1820  the  Liberty- way  was 
subject  to  the  exercise  of  certain  rights  of  way  or  passage,  either 
of  a  public  nature,  or  by  perscription,  or  grant,  or  otherwise, 
which,  if  not  merged,  or  extinguished,  or  vested  in  one  of  the 
parties  to  this  cause,  are  now  exercisable  upon  and  over  it 
Fifthly,  that  notwithstanding  the  parol  evidence  in  the  suit,  as 
to  acquisitions  by  Lady  Augusta  De  Ameland,  and  notwithstan- 
ding  the  length  of  time  during  which  the  Liberty-way  has  been 
diverted  or  shut  up,  so  far  as  relates  to  the  part  of  its  course  now 
particularly  under  consideration,  it  is  not  satisfactorily  or  suffi- 
ciently proved,  or  made  to  appear,  that  these  rights  are  merged, 
or  extinguished,  or  vested  in  either  of  the  parties  before  me. 
Sixthly,  that  having  regard  to  the  size  and  nature,  the  situation 

and  neighborhood,  of  the  property  in  question,  at  a  sea- 
[*661]    port  town  *in  Kent  much  frequented  as  a  bathing-place, 

the  difference  in  point  of  convenience  and  value  between 
its  condition  as  described  by  the  preceding  five  propositions, 
whether  certain  or  uncertain  of  not  being  liable  to  still  greater 
interference  in  respect  of  this  Liberty-way,  and  its  condition  as 
it  would  be  if  exempt  from  any  right  of  way  or  passage,  and 
from  the  deed  of  1820,  is  material  and  important  These  points 
being  established,  as,  in  my  judgment,  upon  the  materials  in  this 
cause  they  are,  the  next  question  is,  what  was  it  that  the  de- 
fendant  proposed,  agreed,  and  professed  to  sell  to  the  plaintiff? 
This  is  sufficiently  shown  by  the  particulars  of  sale,  the  plan  an- 
nexed to  them,  the  defendant's  answer,  and  the  evidence  on  her 
behalf  of  her  surveyor,  Mr.  Allason.  The  required  inclosure  by 
a  wali  or  iron  railing  of  the  lot  in  question,  and  the  aspect  and 
character  of  the  plan,  coupled  with  the  silence  of  the  particu- 
lars and  conditions  of  sale  as  to  any  right  of  way,  must,  in  my 
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opinion,  be  considered  as  tantamount  to  a  representation  that 
this  lot  was  not  subject  to  any  right  of  way. 

The  defendant,  in  her  answer,  says,  "  She  believes,  and  un- 
der the  circumstances  aforesaid,  she  submits,  that  no  right  or 
liberty  of  way  now  exists  over  or  adjoining  to  said  messuage, 
land,  and  premises  so  purchased  by  said  plaintiif,  but  that  the 
same^.having  existed  only  for  the  purposes  hereinbefore  stated^ 
has  been  wholly  extinguished  and  put  an  end  to  in  the  manner 
and  by  the  means  aforesaid."  And  she  <<  admits  that  the  said 
premises,  purchased  by  said  plaintiff,  are  represented  in  the  said 
conveyance  to  said  plaintiff  to  be  situate  without  the  liberty  of 
Ramsgate,  in  the  parish  of  St.  Lawrence,  and  in  that  manner, 
and  not  otherwise,  to  be  wholly  within  the  parish  of  St.  Law- 
rence, and  saitb,  that  such  conveyance  was  prepared  by  said 
plaintiff  or  his  solicitor,  and  not  by  or  on  the  part  of  defendant." 
And  she  "  saith  she  hath  been  informed  and  believes,  that  her 
solicitor,  said  Mr.  Wightwick,  had,  previous  to  the  time 
of  said  sale,  taken  pains  to  ^ascertain  the  direction  of  [*662] 
said  Liberty-way,  and  had  ascertained  to  his  satisfaction 
that  the  same,  as  formerly  used  and  exercised  as  aforesaid,  lay 
wholly  without  the  premises  purchased  by  plaintiff  as  aforesaid, 
and  so  believed  at  the  time  of  such  sale  and  of  the  completiim 
thereof.  However,  she  says  she  has  been  informed,  and  believes, 
that,  under  the  circumstances  herein  appearing,  said  alleged 
Liberty-way  was  considered  and  believed  ty  her  agents  to  have 
been  by  the  means  aforesaid  extinguished  and  put  an  end  to, 
and  that,  if  any  pretence  for  the  same  existed,  such  Liberty- way, 
as  it  formerly  existed,  was  included  in  the  Une  of  the  said  Yic- 
toria-road,  so  that  said  deed-poll  properly  formed  no  part  of  her 
title.  And  she  has  been  informed  and  believes,  that  at  the  time 
of  laying  out  the  property  of  defendant  for  the  purposes  of  said 
sale,  it  was  believed  that  the  boimdary  line  between  the  Uberty 
of  Ramsgate,  and  the  parish  of  St.  Lawrence  without  the  liberty 
ran  in  the  line  of  the  north-east  side  of  what  now  forms  the 
Yictoria-road,  being  the  line  of  the  wall  built  by  said  plaintiff 
as  aforesaid  ;  and  that,  accordingly,  in  said  map  or  plan  annexed 
to  or  exhibited  with  such  particulars  of  sale  as  aforesaid,  the 
boundary  line  is  so  marked  or  described  at  that  part  of  the  prop- 
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eitjwbkh  lies  tt»  Ae  loodi  or  aoudi-essl  of  the  premiaes  soU  to 
flud  plahitifll* 

Mr*  Allami,  as  die  deSeodanfs  witness,  deposes  as  fisDows : — 
^I  was  employed  by  die  said  defendant,  some  time  about  die 
early  part  cf  1838,  to  lay  oat  for  boildiiig  pniposesa  pwipeiiy  of 
hers  at  Ramsgate,  in  the  Coonty  of  Kent,  piepojatory  to  a  safe 
dieieof  by  auction.     Tlie  said  ptoperty  was  then  called  or 
known  as  die  Meant  Albion  Estate,  and  conasted  of  a  mansion- 
boose  and  groondsand  a  small  iann,  containing  ahogether  about 
diirty-seren  acies  of  land.    My  instructions  weie  to  parcel  oot 
die  said  pnipeity  in  the  most  advantageoos  way  for  baflding 
purposes,  and  to  maik  oot  the  roads  which  were  to  be 
[*563]    formed  opon  it    I  'accordingly  laid  oat  die  said  prop- 
erty for  building  purposes,  and  maAed  oat  the  roads  to 
be  formed  thereon,  and  prepared  a  map  or  plan  of  my  design. 
The  document  which  I  now  produce  to  the  examiner  by  whom 
I  am  being  examined,  marked  A.  I,  is  a  printed  copy  of  such 
map  or  plan,  and  represents  accurately  the  roads  which  I  marked 
out  as  aforesaid,  and  the  situation  and  directi<Hi,  in  which  way 
they  were  to  be  formed,  and  die  width  of  which  they  were  to 
be  constructed,  the  roads  so  marked  out  by  me  being  those  which 
traverse  or  intersect  the  portions  of  the  said  produced  plan, 
which  are  coloured  pink,  or  red  and  green.    The  map  or  plan 
now  also  produced  and  shown  to  me,  marked  A.  Z.,  appears  to 
me  to  be  likewise,  as  far  as  it  goes,  a  correct  plan  of  the  said 
estate  as  laid  out  by  me,  and  to  represent  accurately  the  direc- 
tion and  width  of  the  roads  so  marked  out  by  me  as  aforesaid." 
To  the  eleventh  interrogatory,  he  says,  <'  I  first  became  acquain- 
ted with  the  claim  of  the  parish  of  Ramsgate  to  be  entitied  to  a 
right  of  way  over  a  portion  of  the  said  estate,  in  the  course  of 
the  time  that  I  was  engaged  in  planning  out  the  said  estate  for 
building  purposes.     The  first  intimation  that  I  had  of  such 
claim  was  conveyed  to  me  by  Mr.  Wightwick,  die  solicitor  at 
Ramsgate  of  the  said  defendant,  and  he  informed  me  that  the 
said  parish  claimed  to  be  entitled  to  a  right  of  way  across  the 
said  estate,  in  continuation  of  an  old  road  out  of  King-street  to 
the  cliff,  and  that  the  line  claimed  across  the  said  estate  was 
marked  by  stones.    The  said  Mr.  Wightwick,  however,  at  the 
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same  time  added,  that  he  did  not  believe  that  the  parish  could 
establish  their  claim  to  the  said  right  of  way  across  the  said  de- 
fendant's property.    After  receiving  this  hiformation  from  Mr. 
Wightwick,  I  examined  the  line  mentioned  by  him,  and  found 
three  marked  stones,  at  different  intervals,  in  a  straight  line  be- 
tween the  north-west  side  of  the  said  estate  and  the  cliff.    One 
or  more  of  these  stones,  and  I  believe  the  whole  of  them 
had  the  letters  T.  R.  engraved  upon  the  south-west  •side    [*654] 
of  them,  and  I  interpreted  those  letters  to  mean  the  town 
of  Ramsgate,  and  to  denote  that  they  were  boundary  stones  be- 
tween the  town  or  parish  of  Ramsgate  and  the  parish  of  St 
Lawrence ;  and  as  the  said  right  of  way  was  understood  by  me 
as  being  claimed  exclusively  by  the  parish  of  Ramsgate,  I  con- 
cluded that  if  any  such  existed,  it  passed  in  the  direction  and 
on  the  south-west  side  of  the  said  stones.    I  was  not  at  the  time 
that  I  laid  out  the  said  estate,  or  at  any  time  before  the  sale 
thereof  by  auction,  in  any  manner  informed,  nor  did  I  believe 
or  suspect,  that  the  said  defendant  or  her  mother,  Lady  A.  de 
Ameland,  had  in  any  manner,  by  deed  or  otherwise,  acknowl* 
edged  or  admitted  the  existence  of  the  said  right  of  way  across 
the  said  property.    After  I  received  the  aforesaid  information 
from  the  said  Mr.  Wightwick,  I  planned,  in  making  out  the  road 
upon  the  said  estate  which  is  called  Victoria-road,  and  which  is 
represented  under  that  name  upon  the  produced  plan,  that  that 
road  should  comprise  the  line  which,  for  the  reasons  before  sta- 
ted, I  concluded  to  be  the  line  claimed  by  the  said  parish  as  the 
continuation  of  the  «'aid  road  or  way  called  Liberty- way ;  and  to 
the  best  of  my  belief,  the  said  Yictoria-road  comprises  and  is 
formed  upon  the  site  of,  and  in  the  same  line  and  direction  as, 
the  said  right  of  way  claimed  by  the  said  parish  of  Ramsgate 
across  the  said  defendant's  estate,  and  it  is  made  in  a  line  with, 
and  close  up  to,  and  wholly  on  the  south  west  side  of,  the  said 
stones.    The  said  Yictoria-road  is  open,  and  is  now  used  by  the 
public  as  a  public  road  or  highway."    To  the  twelfth  intenoga* 
tory  he  says,  "  The  said  estate  was  put  up  for  sale  in  lots  by 
public  auction  at  Ramsgate,  by  the  direction  of  the  said  defen- 
dant, on  the  31st  August,  1838,  and  the  following  day,  by  JSeasok 
Foster  &  Sons.    I  was  present  at  the  said  sale.    The  document 
Vol.  n.  65 
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now  produced  and  shown  to  me,  marked  A.  X.,  is  a  printed  copy 
of  the  particulars  and  conditions  of  sale  according  to  which  the 

said  estate  was  put  up  for  sale,  and  such  particulars  and 
[•556]    'conditions  were  read  publicly  at  the  said  sale  by  the 

auctioneer  who  put  up  the  said  property  lor  sale.    The 
printed  particulars  and  conditions  used  at  the  said  sale  had  a 
map  or  plan  annexed  thereto,  similar  to  the  said  produced  plan 
marked  A.  1,  which  is  annexed  to  the  said  produced  document 
marked  A.  X.    The  said  plaintiff  bid  for  and  purchased  at  the 
said  sale  the  said  lot  which  is  described  on  page  14  of  the  said 
produced  document  marked  A.  X.    The  said  produced  plan 
marked  A.  1,  only  shows  expressly  that  portion  of  the  said  load 
or  way  called  Liberty-way,  which  is  next  to  King-street,  and 
upon  which  the  words  "  Liberty-way"  are  marked  upon  the  said 
last  mentioned  produced  plan ;  but  the  line  in  which  I  believed 
at  the  time  of  the  said  sale,  that  the  said  road  or  way  was  con- 
tinued across  the  said  defendant's  estate,  is  virtually  and  in  ef- 
fect shown  by  the  last-mentioned  produced  plan,  inasmuch  as 
the  said  then  intended  road  called  Victoria-road  is  marked  out  ac- 
curately on  the  said  last-mentioned  plan,  and  that  road,  as  I  have 
before  stated,  was  so  marked  out  and  planned  by  me  as  to  cover 
and  comprise  what,  at  the  time  of  the  said  sale,  I  believed  to  be 
the  line  of  the  said  Liberty-way  across  the  said  defendant's  es- 
tate.   I  fully  believed,  at  the  time  of  the  said  sale,  for  the  rea- 
sons already,  stated,  that  the  said  Liberty-way  (if  any  such 
existed)  did  not  pass  over  any  portion  of  the  lot  purchased  as 
aforesaid  by  the  plsdntiff  at  the  said  sale.    I  have  since  then 
heard  it  represented,  that,  instead  of  the  whole  width  of  the  said 
Liberty-way,  namely,  six  feet,  being  situated  in  the  parish  of 
Ramsgate,  as  I  concluded  and  acted  upon  in  lotting  the  said  es- 
tate for  sale,  and  planning  the  line  of  the  said  Victoria-road, 
one  half  of  it,  namely  three  feet,  stands  on  the  north-east  side 
of  the  said  stones,  and,  consequendy,  in  the  parish  of  St.  Law- 
rence ;  and  if  this  be  so,  then  the  said  Liberty-way  passes  over 
a  strip  of  the  lot  purchased  as  aforesaid  by  the  said  plaintiff,  to 

the  extent  of  three  feet  in  breadth,  along  the  south-west 
[*666]    side  of  it ;  *but  whether  the  said  representation  is  cor- 
lect  or  not,  I  do  not  know,,  and  have  not  the  means  of 
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forming  a  belief."  To  the  thirteenth  interrogatory  he  says,  <<  I 
believed  that,  at  the  time  of  the  said  sale,  I  had  kept  the  whole 
of  the  said  Liiierty-way  from  off  the  land  comprised  in  the  lot 
which  was  purchased  by  the  said  plaintiff;  and  if,  in  lotting  the 
said  estate  and  in  planning  out  the  roads  upon  it  preparatory  to 
the  said  sale,  I  had  been  aware  that  the  said  Liberty-way  passed 
in  the  way  I  have  since  heard  it  claimed  to  pass,  namely,  three 
feet  on  the  north-east  side  of  the  said  stones,  I  could  readily  have 
excluded  the  whole  of  it  from  the  said  lot,  by  simply  carrjring  the 
line  of  the  said  Yictoria-road  three  feet  further  to  the  north-€ast 
than  its  present  line.  I  consider  that,  had  this  been  done  before 
the  said  sale,  the  said  lot  purchased  as  aforesaid  by  the  plaintiff 
wonld  not  have  fetched  less  at  the  said  sale  than  the  said  plain- 
tiff gave  for  it :  and  that  the  only  compensation  to  which  the 
said  plaintiff  could  fairly  be  entitled  now,  if  he  is  entitled  to 
any,  is  merely  the  value  of  a  strip  of  land  three  feet  in  breadth, 
to  be  taken  off  from  the  south-west  side  of  his  lot ;  for  to  no 
further  extent  does  the  more  recently  claimed  right  of  way  di- 
minish the  value  of  the  said  lot ;  and  such  a  consideration  is 
too  trifling  to  have  had  any  effect  on  the  price  which  the  said 
lot  would  have  fetched  at  the  said  sale.  I  was  not  any  time  di- 
rected by  the  said  defendant  or  by  her  solicitors,  or  by  any  per- 
son on  her  behalf,  to  conceal,  nor  did  I  in  fact  conceal  from  the 
said  plaintiff  or  his  solicitor,  the  knowledge  that  any  public  way 
or  right  of  way  existed,  (if  in  fact  the  same  did  exist,)  in,  through, 
or  over  the  said  land  or  grounds  of  the  said  defendant,  or  in, 
through,  or  over  the  said  land  or  ground  purchased  by  the  said 
plaintiff,  and  I  have  no  reason  to  believe  or  suspect  that  the  ex- 
istence of  such  way  or  right  of  way  (if  in  fact  the  same  ever 
existed)  was  in  any  manner  concealed  by  the  said  defendant,  or 
by  any  person  acting  for  her  or  on  her  behalf,  at  any  time 
before  or  after  the  *said  sale,  from  the  knowledge  of  the  [*667] 
said  plaintiff  or  his  solicitor,  or  any  person  acting  for  him 
or  on  his  behalf  I  did  not,  at  the  time  of  the  completion  of  the 
said  title  and  conveyance  to  the  said  plaintiff,  know,  suspect,  or 
believe,  that  Lady  H.  De  Ameland  had,  by  any  deed  or  deeds, 
or  in  any  manner,  acknowledged  that  the  said  Liberty-way  or 
alleged  Liberty-way  in,  through,  or  over  the  said  lands  or  grounds 
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in  any  manner  existed."    That  is  the  whole  of  Mr.  Allason's  eir- 
idenee  for  the  defendant 

The  parcels  in  the  convejrance  to  the  plaintiff,  to  which  is  an- 
nexed a  plan,  agreeing,  I  think,  substantially,  if  not  exactly, 
with  the  plan  annexed  to  the  particulars  of  sale,  are  thus  descri* 
bed  by  that  conveyance : — <<  All  that  piece  or  parcel  of  fieehold 
land  or  ground,  containing  by  estimation  1  acre  2  roods,  and  23 
perches,  be  die  same  Uttle  more  or  less,  situate,  Ijring,  and  being 
without  the  liberty  of  Ramsgate,  in  the  parish  of  St  Lawrence, 
in  the  isle  of  Thanet  and  county  of  Kent,  abutting  towards  the 
north-east  on  a  certain  new  intended  road  or  way,  forty  feel 
wide,  called  or  intended  to  be  called  Albionnroad ;  towards  the 
south-east,  on  a  certain  new  intended  street  or  terrace,  forty  feet 
wide,  called  or  intended  to  be  called  Albion-terrace ;  towards  the 
south-west,  on  a  certain  other  new  intended  road  or  way,  forty 
feet  wide,  called  or  intended  to  be  called  Yictoria-road ;  and 
towards  the  north-west,  on  a  certain  other  new  intended  street 
or  terrace,  forty  feet  wide,  called  or  intended  to  be  called  AiUow- 
terrace,  together  with  the  capital  mansion-house,  messuage,  or 
tenement,  erected  and  built  thereon,  or  on  some  part  thereof 
called  or  known  by  the  name  of  Mount  Albi<m,  formerly  in  the 
tenure  or  occupation  of  the  said  Augusta  Enmia  D'Bste.^ 

It  is  upon  the  whole,  I  think,  perfectly  clear,  that  what  tho 
defendant  proposed,  agreed,  and  professed  to  sell  to  the  plaintiff, 
and  what  the  plaintiff  agreed  to  buy  of  the  defendant, 
[•658]    was  a  property  wholly  without  the  Uberty  of  *Ramsgate, 
a  property  not  subject  to,  and  not  affected  by,  the  Liberty- 
way,  or  any  right  of  way  at  all. 

It  is,  in  my  opinion,  as  clearly  established,  that  the  plaintiff 
made  and  completed  his  purchase  in  ignorance,  and  without  any 
notice,  of  the  deed  of  1820;  in  ignomnce  also,  and  without 
notice,  of  the  pecuniary  payment  or  payments  made  under  it, 
or  reserved  by  it. 

It  is,  nevertheless,  contended  by  the  defendant's  answer,  and 
by  her  counsel  at  the  bar,  that  the  language  of  the  abstract,  and 
the  appearance  of  the  boundary  stones,  gave  notice  to  the  plain* 
tiff  of  the  true  condition  of  the  property,  or  contained  so  much 
to  put  him  on  inquiry  with  respect  to  the  Liberty-way  as  to  pre- 


CASBB  IN  CHANCERY.  AS 

'  !■       »  ■■     ■  -    ■■■'  .^     —  ■  .  -■■    I    ■  I  ■  ■„ 

1843^-GibMn  ▼.  D*EMe. 

elude  him  from  saying  that  he  had  no  notice  of  its  true  course, 
and  the  real  condition  of  the  property.  Allusion  has  been  made 
also  to  the  mention  of  the  liberty-way  on  the  plan,  and  to  the 
notice  also  of  the  town  boundary  which  the  plan  bears  on  the 
face  of  it  The  liberty-way,  however,  is  so  marked,  where  it  is 
mentioned  on  the  plan,  as  not  to  give  any  notion  that  it  touched 
or  affected  the  lot  in  question,  and  as,  indeed,  rather  to  create 
positively  a  different  impression ;  and  so  with  regard  to  the  town 
boundary — ^that  is  traced  and  mentioned,  so  far  as  it  is  traced 
and  mentioned,  in  a  manner  to  create,  not  a  belief  that  any  part 
of  the  lot  was  within  the  town  of  Ramsgate,  but  a  belief  the 
very  reverse.  The  dotted  lines  and  forms  which  appear  faintly 
marked  on  different  portions  of  the  plan,  have  not  been  coatesad- 
ed,  on  either  side,  to  be  of  any  materiality,  or  to  support  or  give 
rise  to  any  argument 

With  regard,  indeed,  to  plans  connected  with  sales  by  auction 
in  general,  I  may  say  here  how  entirely  I  accede  to  the  justice 
and  good  sense  of  the  language  used  by  a  distinguished  person, 
in  a  case  where  a  contract  for  the  sale  of  building  land  was  de- 
cided to  be  vitiated  by  a  right  of  way  held  to  have  been  con- 
cealed or  undisclosed ;  I  mean  the  case  of  Dykes  v.  Blakcy 
where  Lord  Chief  Justice  *  THndal  sajrs — "  Particulars,  [•669] 
and  plans  of  this  nature,  should  be  so  framed  as  to  con- 
vey clear  information  to  the  ordinary  class  of  persons  who 
frequent  sales  by  auction ;  and  they  would  only  become  a  snare 
to  the  purchaser,  if^  after  the  bidder  had  been  misled  by  them, 
the  seller  should  be  able  to  avail  himself  of  expressions  which 
none  but  lawyers  could  understand  or  attend  to."(a) 

It  is  true  that  the  boundary  stones,  and  some  portions  of  the 
language  of  the  abstract,  and  of*the  plaintiff 's  conveyance,  were, 
as  I  think,  consistent  with  the  notion  of  the  Liberty-way  possi- 
bly affiscting  to  some  extent  the  lot  in  question,  but  consistent 
also  with  the  notion  that  it  did  not  at  all  affect  it  All  trace  of 
the  old  course  of  the  Liberty-way  appears  to  have  vanished, 
long  before  1838,  from  the  surface  of  the  ground  along  the  south- 
western boundary  of  the  lot  (that  next  Victoria-road,)  and  from 

(a)  4  New  €■.  476. 
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what  is  now  Yictoria-road.  It  cannot,  I  conceive,  be  thought 
unreasonable  or  necessarily  at  variance  with  these  stones  and 
documents,  to  have  supposed  the  whole  of  the  Liberty-way  to 
be  without  the  parish  of  St.  Lawrence,  or  within  the  town  of 
Ramsgate.  A  road,  or  way,  or  river,  the  opposite  sides  or  banks 
of  which  are  in  different  parishes  or  different  estates,  does,  I  ap- 
prehend, in  a  sense,  and  according  to  usual  modes  of  expression, 
separate  those  two  parishes  or  estates,  or  form  the  boundary  be* 
tween  them,  or  the  boundary  of  each,  whether  the  road,  or  way; 
or  river,  be  wholly  in  one,  or  partly  in  each  of  the  two  parishes 
or  estates.  I  do  not  now  speak  of  precise  accuracy  of  expression, 
I  refer  to  customary  modes  of  speech  ;  nor  must  the  passages 
which  I  have  read  from  the  defendant's  answer,  the  evidence  of 
Mr.  Allason,  the  language  of  the  particulars  of  sale,  the  plan  an- 
nexed, and  the  fifth  condition  of  sale,  be  forgotten.    Upon  the 

exclusive  appropriation,  twice  professed,  of  the  4  acres, 
[*660]    2  roods,  10  perches,  between  *Albion  terrace  and  the 

sea,  to  be  inclosed  by  an  iron  railing,  I  do  not  think  that 
any  observation  unfavorable  to  the  plaintiff's  case,  and  I  am  not 
entirely  satisfied  that  any  observation  unfavorable  to  the  defen- 
dant's case,  arises.  Whether  that  was  a  profession  capable  of 
being  made  good,  may  not,  perhaps,  be  clear.  I  think,  having 
regard  to  all  the  circumstances,  I  am  boimd  to  consider  that  the 
plaintiff,  before  he  completed  his  purchase,  had  not  notice  of  the 
true  course  of  the  Liberty-way,  or  of  the  true  condition  of  the 
property,  and  was  not  put  or  called  upon  to  doubt  the  accuracy, 
fidelity,  or  honesty,  of  the  particulars  or  conditions  of  sale,  or  the 
annexed  plan,  according  to  the  sense  which  Mr.  Allason  intend- 
ed them  to  bear.  I  conceive  that  the  plaintiff  is  to  be  considered* 
a  purchaser,  without  notice  actual  or  constructive  of  the  defect 
in  question. 

The  next  point  to  be  considered,  is  the  question,  whether  at 
and  before  the  time  of  the  auction  at  which  the  plaintiff  bought, 
the  defendant,  by  herself  or  her  agent,  was  aware  of  the  manner 
in  which  the  lot  in  question  was  affected  by  the  Liberty-way, 
or  was  aware  of  facts  tending  to  show,  and  bearing  upon,  the 
condition  of  the  property  as  aflSscted  by  the  Liberty-way,  which 
it  was  the  vendor's  duty,  as  that  word  is  imderstood  in  a  court 
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of  justice,  to  disclose  to  the  purchaser.    This  is  obviously  a  most 
important  question  in  the  case. 

Now,  with  regard  to  the  deed  of  1820,  the  defendant,  in  her 
answer,  expresses  herself  thus : — "  Saith  she  has  been  informed, 
and  believes,  that,  some  time  in  the  year  1820,  the  said  Lady 
Augusta  De  Ameland,  who  was  then  the  owner  or  proprietor  of 
the  said  messuage,  lands,  and  premises  purchased  by  the  plain- 
tiff, but  who  was  not  then  the  owner  or  proprietor  of  the  whole 
of  the  said  lands  and  premises  to  which  said  alleged  Liberty- 
way  led,  and  for  the  enjoyment  of,  and  access  to  which  the  same 
was,  as  the  defendant  believes,  used,  was  desirous  of  inclosing 
so  much  of  the  said  alleged  Lib§rty-way  as  passed 
through  the  property  *which  then  belonged  to  her,  as  [*561] 
well  as  the  premises  sold  to  the  plaintiff  as  aforesaid,  and 
other  lands  contiguous  thereto ;  and  that  by  and  under  the  direc- 
tion of  Mr.  Daniel,  who  then  acted  as  the  solicitor  for  the  said 
parish  of  St.  Lawrence  and  for  the  liberty  of  Ramsgate,  and  also 
for  the  said  Lady  A.  De  Ameland,  a  negotiation  took  place  be- 
tween the  said  Mr.  Daniel,  acting  as  such  solicitor  as  aforesaid, 
for  and  on  behalf  of  the  said  Lady  A.  De  Ameland,  and  the  offi- 
cers of  the  said  parish  and  liberty ;  and  that  it  was  agreed  that 
the  said  Lady  A.  De  Ameland  should  be  at  liberty  to  inclose  the 
said  portion  of  the  said  alleged  Liberty-way,  upon  payment  to 
the  said  officers  of  the  said  parish  and  liberty  of  an  annual  sum 
of  2s.  6d.,  as  an  acknowledgment  of  right  of  way  over  tlie  said 
alleged  Liberty-way.  Saith  that  such  negotiation  took  place, 
and  such  agreement  was  entered  into  by  or  on  behalf  of  the  said 
Lady  A.  De  Ameland,  in  ignorance  by  her  of  her  rights,  and  in 
ignorance  that  said  Liberty-way  was,  as  defendant  alleges,  only 
a  right  of  way  appurtenant  to  and  belonging  to  the  lands  of  the 
said  Lady  A.  De  Ameland,  and  to  the  lands  to  which  she  was 
not  then  entitled  as  aforesaid  ;*  and  such  agreement  was  entered 
into,  as  defendant  believes,  by  and  imder  the  advice  of  Mr. 
DanieU  who  acted  as  solicitor  not  only  for  Lady  A.  De  Ameland, 
but  also  for  the  said  parish  and  Liberty.  Saith  that,  save  and 
except  as  aforesaid,  and  as  herein  appears,  she  is  unable  to  set 
forth,  as  to  her  knowledge,  &c.,  whether  the  said  plaintiff  did  or 
did  not,  upon  the  occasion,  in  the  said  bill  mentioned,  or  whether 
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it  is  or  is  not  the  fact,  that,  in  or  about  the  month  of  March, 
1820,  or  at  any  other  time,  the  said  Lady  A.  De  Ameland  ap- 
plied to  the  officers  of  the  said  town  of  Ramsgate,  and  parish  of 
St.  Lawrence,  or  to  any  other  and  what  persons  or  person,  and 
requested  to  be  allowed  to  inclose  so  much  of  the  said  alleged 
Liberty-way  as  passed  through  the  property,  or  any  or  what 

part  of  the  said  alleged  Liberty- way,  or  whether  the  said 
[*562]    officers,  or  any  other  and  what  person  or  persons,  *did 

not  assent  thereto.  Saith  she  hath  been  informed  and 
believes  that  the  deed-poll  was  made  and  executed,  &c.,  as  in 
the  bill  mentioned.  However,  defendant  saith  that  the  said 
deed-poll  was,  as  defendant  has  been  informed  and  believes, 
prepared  by  said  Mr.  Daniel,  acting  in  such  capacities  as  aibre- 
said,  and  was  executed  by  Lady  A.  De  Ameland  in  ignorance 
by  her  of  her  rights,  and  of  the  nature  of  the  said  way,  and  be- 
lieving that  the  said  officers  had  or  possessed  the  power  to  en- 
force a  right  of  way  over  her  property,  when,  in  fact,  no  such 
right  of  way,  as  defendant  submits,  ever  existed,  except  for  the 
purposes  aforesaid ;  and,  therefore,  defendant  humUy  submit^ 
that  said  deed-poll  was  not  binding  and  conclusive  upcm  said 
Lady  A.  De  Ameland,  or  upon  any  other  person  or  persons 
claiming  under  her.  Saith,  that  the  defendant  did  not,  at  the 
time  of  the  sale  of  the  said  premises  to  the  plaintiff  or  at  any 
time,  know  that  the  said  deed-po(d  had  been  made  and  executed 
by  the  said  I^y  A.  De  Ameland,  save  that,  since  the  com- 
mencement of  this  suit,  she  has  been  informed  thereof,  and  that 
she  was  first  so  informed  thereof  in  November,  1840.  Saith  she 
hath  been  informed  and  believes  that  the  said  deed-poll  has  no 
plan  or  map  annexed  to  the  same,  and  that  it  does  not  appear 
thereby  what  was  the  position  or  direction  of  said  alleged  path 
or  way,  and  that  it  cannot  be  ascertained  thereby  that  the  said 
alleged  way  was  not  comprised  and  included  (if  in  fact  the  same 
was  not  com|Nrised  or  included)  in  the  said  Yictoria-road.  Saith 
she  did  not,  at  the  time  of  said  sale,  nor  at  any  other  time,  know 
that  the  said  alleged  Liberty-way,  stated  to  be  claimed  by  the 
said  town  and  parish,  was,  as  is  alleged,  included  (but  which 
defendant  does  not  admit  to  be  included)  with  the  premises  so 
sold  by  her  to  the  said  plaintiff  as  aforesaid,  save  and  except  as 
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9be  wqi8  for  the  first  time  infonned  thereof  by  the  claim  made 
by  the  plaintiff  on  the  19th  March,  1840." 

Now,  as  far  as  any  opinion  of  mine  on  the  materials 
before  *me  may  extend,  I  particularly  desire  it  to  be  un-  [*563] 
derstood,  that  I  do  not  express  or  intimate  any  opinion 
upon  what  the  defend&nt  says  in  her  answer,  as  to  the  prudence 
of  that  deed  which  the  defendant  says  Lady  A.  De  Ameland  was 
advised  to  excute.  It  may,  however,  be  proper  to  observe,  that^ 
whether  the  execution  by  Lady  Augusta  De  Ameland  of  the 
deed-poll  of  1820  was  a  measure  wise  or  imprudent,  founded  or 
not  founded  in  error,  prejudicial  or  not  prejudical  to  her  interest, 
no  step  has  ever  been  taken  to  impeach  or  be  relieved  from  it, 
and  tlie  defendant's  counsel  have  very  properly  admitted  at  the 
bar,  that,  for  the  purposes  of  this  suit,  at  least,  it  must  be  taken 
to  be  a  valid  and  binding  deed. 

To  retum  to  the  answer  of  the  defendant,  1  find  it  also  to  con- 
tain these  passages : — <<  She  believes  that  she  has,  by  her  agents, 
and  since  the  year  1830  regularly  paid  the  nominal  rent  reserv- 
ed by  the  said  deed-poll,  the  same  appearing  in  the  accounts  fur- 
nished to  her  by  her  agents ;  but  save  as  she  has  been  informed 
thereof  by  said  bill,  (but  which  statement  in  respect  thereof  de- 
fendant does  not  admit  to  be  true,)  and  save  as  she  has  since  the 
filing  of  said  bill  been  informed  that  such  payment  was  made  in 
conformity  with  the  stipulations  contained  in  said  deed-poU,  of 
the  existence  or  nature  of  which  she  was  ignorant  until  Novem- 
ber, 1840,  as  aforesaid,  and  save  as  appears  by  said  accounts, 
the  defendant  is  unable  to  set  forth  to  her  knowledge  when  said 
payment  was  made,  as  an  acknowledgment  of  the  right,  or  alleg- 
ed right,  of  said  town  and  parish  to  re-open  said  alleged  Liberty- 
way  ;  defendant  believing  that  such  payment  was  made  as  a  reg- 
ular outgoing  from  the  estate,  the  particulars  of  which,  from  the 
smallness  q£  the  sums,  she  was  not  induced  to,  and  did  not,  in- 
quire into," — a  statement  which  one  has  no  difficulty  in  entirely 
believing.  She  then  admits  that  she  did,  by  her  agents,  undor 
the  circumstances,  and  in  manner  aforesaid,  make  the 
aaid  yearly  payments :  but  denies  that  she  has  *in  any  [*664] 
other  maoner  acknowledged  the  right  of  the  said  town 
undfiMriah. 

Vol.  n.  66 
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•  Of  Mr.  Wightwick,  a  solicitor,  already  mentioned,  the  name 
appears  prominently  in  the  particulars  and  conditions  of  sale ;  at 
the  foot  of  page  1,  thus : — "  May  be  viewed  one  month  before  the 
sale,  by  particulars,  which  may  be  had,  with  colored  plans,  &c., 
of  Messrs.  Parr  <k  Parkinson,  66,  Lincolin's-inn-fields ;  of  Thomas 
AUason,  Esq.,  13,  Great  Cumberland-street ;  of  Humphry  Wight- 
wick, Esq.,  Ramsgate."  His  name  also  appears  in  the  third 
fourth,  and  thirteenth  of  the  conditions  of  sale.  This  gentleman 
is  mentioned  also  several  times  in  the  answer,  and  the  defendant 
admits  that  he  was  her  soUcitor.  He  has  been  examined  as  a 
witness  in  the  cause,  in  chief,  I  believe,  for  each  party.  He  is 
described  as  aged  sixty  at  the  time  of  his  e^camination,  and  upon 
the  second,  third,  fourth,  fifth,  and  eleventh  interrogatories  for 
the  defendant,  he  deposes  thus :  — '<  I  have  resided  in  Ramsgate 
for  the  last  thirty>seven  years;  I  know  the  freehold  mansion 
called  <  Momit  Albion,'  with  the  grounds  thereof,  in  the  pleadings 
mentioned ;  I  have  done  so  for  about  twenty  years  past,"  &c. 
— "I  have  known  the  road  or  way  at  or  near  Ramsgate,  called 
the  'Liberty- way,'  for  the  last  twenty-three  years  and  upwards: 
my  attention  was  particularly  called  to  it  in  the  year  1820,  from 
having  been  present  at  a  vestry  meeting  held  at  the  parish  of  St. 
Lawrence,  on  the  17th  February,  1820,  when  Lady  A.  De  Ame- 
land  applied  for  leave  to  inclose  the  part  of  it  leading  in  front  of 
her  house."  He  then  describes  the  direction  of  the  road  or  way, 
and  then  proceeds . — "I  cannot  say  whether  the  said  way  is  now 
stopped  or  obstructed,  or  diverted  at  any  particular  place  between 
King-street  and  the  said  Mount  Albion  estate,  by  any  land,  for  I 
do  not  know  what  was  the  precise  direction  of  the  said  way  at 
the  place  inquired  after.    There  are  stones  in  the  wall  surroimd- 

ing  the  land  between  King-street  and  the  said  Mount 
[•665]    Albion,  intending  to  denote  that  the  Liberty- way  *passed 

over  such  land,  but  I  am  not  certain  who  is  the  owner 
of  such  land.  The  said  road  or  way  called  the  *  Liberty-way* 
did  formerly  lead  to  lands  of  owners  or  proprietors  adjoining  there- 
to ;  but  since  1820, 1  am  not  aware  that  any  other  person  has 
had  any  lands  adjoining  to  the  Liberty-way  except  Lady  A.  De 
Ameland.  Such  road  was  necessary  to  the.  enjoyment  of  prop- 
erty near  thereto.    I  know  the  greater  part  of  the  lands  and 


CASES  IN  CHANCERY.  966 

1843.— Oibaon  r.  D'Eete. 

grounds  which  formed  the  Mount  Albion  estate ;  I  first  knew  the 
same  particularly  in  1820.  The  said  Lady  A.  De  Ameland  ac- 
quired the  principal  part  thereof,  having  purchased  the  same, 
from  time  to  time,  between  the  years  1867  and  1825  ;  I  did  not 
know  the  particular  state  and  condition  of  the  said  estate  before 
she  purchased  the  same.  Before  she  inclosed  the  said  lands  and 
grounds,  they  where  open  and  uninclosed.  The  said  Liberty- 
way  passed  over  the  said  lands  in  front  of  Mount  Albion  House. 
There  was  the  appearance  of  a  road ;  what  I  should  call  a  cart- 
road.  I  particularly  remember  Lady  A.  De  Ameland  directing 
my  attention  to  ihe  nuisance  to  which  she  was  subject  from  the 
Liberty-road  being  open  in  front  of  her  house.  There  was  a  park- 
paling  or  fence  in  front  of  the  said  Mount  Albion  House.  There 
was  the  Liberty-way  running  between  the  said  house  and  the 
said  fence ;  the  said  Liberty-way  was  not  defined  or  limited,  ex- 
cept so  far  as  the  said  park-paling  on  the  one  side,  and  the  said 
Mount  Albion  House  on  the  other,  formed  a  boundary ;  it  was  a 
rough  road.  The  particular  description  which  I  have  given  has 
reference  to  a  time  commencing  about  1820.  I  have  only  a  gen- 
eral knowledge  of  the  road  prior  to  that  time.  I  believe  Lady 
A.  De  Ameland  became  the  proprietor  of  all  adjoining  lands  to 
which  the  Liberty- way  led  from  the  north-west  side  of  the  Mount 
Albion  House  to  the  sea  clifif ;  she  was  also  the  proprietor  of  some 
land  between  the  north-west  side  of  Mount  Albion  House  and 
King-street  The  Liberty-way  was  particulaly  defined 
by  marked  stones  put  down  'in  1820,  to  show  the  way  [*566] 
from  the  north-west  side  of  the  grounds  passing  by  the 
front  of  the  said  Mount  Albion  House,  down  to  the  sea  cliff.  The 
exact  line  of  the  said  way  prior  to  the  said  stones  being  put  down 
could  not  be  ascertained,  except  that  there  was  a  track  on  which 
carts  might  pass  leading  down  to  the  said  sea  chff."  To  the 
eleventh  interrogatory  he  thus  deposes :  "  There  was  a  meeting 
of  the  parishoners  and  rate-payers  of  the  parish  of  St  Lawrence, 
which  then  included  the  town  of  Ramsgate,  held  on  the  17th 
February,  1820,  for  the  purpose  of  considering  the  proposition  of 
stopping  up  the  Liberty- way."  This  witness  then  proceeds  to 
prove  the  resolutions  adopted  at  the  meeting,  stating  that  Mr. 
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Daniel  was  present,  acting  as  solicitor  for  the  parish  and  Lady 
A.  De  Ameland. 

I  may  observe,  in  passing,  that  whether  what  this  witness  up* 
on  the  fifth  interrogatory,  says  respecting  the  indictment,  is  oris 
not  evidence,  it  extends  only  to  the  turning  towards  Broadstairs, 
and  not  to  the  opposite  direction. 

The  same  witness,  to  the  twentieth  interrogatory  for  the  plain- 
tiff, deposes  thus : — "  I  say,  as  the  solicitor,  or  agent  of  the  de- 
fendant, and  also  of  Lady  A.  De  Ameland  before  her,  as  from 
Easter  to  Easter,  for  several  years,  I  paid  2^.  6d.  to  the  surveyor 
of  the  parish  of  Ramsgate,  and  a  similar  sum  to  the  surveyor  of 
the  parish  of  St.  Lawrence,  as  an  acknowledgment  of  an  alleged 
right  of  way  near  and  in  front  of  Mount  Albion  House,  in  the 
third  interrogatory  mentioned.  I  made  some  of  such  pe3rments, 
as  I  have  said,  on  behalf  of  the  defendant."  He  then  sajrs 
this : — "  The  defendant  did  clearly  know  that  such  right  of  way 
was  claimed,  and  that  such  pa3rments  were  made  by  me  on  her 
behalf,  as  an  acknowledgment  of  such  right  or  alleged  right 
I  know  for  what  the  sums  I  have  named  were  paid,  having  been 
present  at  a  vestry  meeting  in  the  month  of  February,  1820, 
when  permission  was  granted  to  Lady  A.  De  Ameland 
P567]  to  inclose  the  part  of  the  •Liberty-road  in  front  of  Mount 
Albion  House.  I  made  the  payments  under  my  general 
authority  as  agent,  and  rendered  my  accounts  from  time  to  time 
to  both  Lady  A.  De  Ameland  and  die  defendant,  in  which  such 
payments  would  appear." 

Certain  accounts,  which  are  stated  to  be  all'  or  some  of  the  ac- 
counts which  the  defendant  thus  mentioned  by  the  witness,  are 
in  her  possession ;  two,  at  least,  of  them  are  in  evidence  ;  they 
appear  to  correspond  with  the  witness's  description  of  them,  and 
to  contam  items  of  2^.  6rf.,  as  paid  in  respect  of  the  Liberty-way. 
[His  Honor  here  read  some  parts  of  the  accounts.]  A  bill  of  costs 
also  of  Mr.  Wightwick  against  the  defendant  has  been  produced 
from  her  possession  ;  it  extends  over  several  months  of  the  years 
1836  and  1837,  and  is  plainly  a  bill  between  a  solicitor  and  his  client. 
[His  Honor  here  read  some  of  the  items  of  the  bill  of  costs.] 

To  return  to  Mr.  Wightwick's  evidence  for  the  defendant,  ho 
deposes  upon  the  seventh,  eighth,  and  ninth  interrogatories  thus : 
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^  The  said  mansion-house  and  lands,  late  of  the  said  Lady  A. 
De  Ameland,  -were  inclosed,  so  as  to  form  one  estate,  about  1820  ; 
but  she  had  other  lands  adjoining  thereto.  The  principal  part 
of  the  lands  so  inclosed  were  laid  out  and  planted  by  her  as 
pleasure-grounds,  and  used  as  such  by  her  and  others  occupying 
the  said  house,  except  a  small  garden  which  she  let  The  said 
Liberty-way  did  not  lead  to  any  other  lands  that  I  am  aware  of, 
except  those  belonging  to  Lady  A.*  De  Ameland.  Such  lands 
extended  to,  or  nearly  to,  the  sea-cliflf;  but  there  was  a  broad 
pathway,  which  I  have  mentioned  in  answer  to  the  last  prece- 
ding interrogatory,  for  the  public,  on  the  outside  of  the  fence, 
next  to  the  sea,  communicating  with  a  road  leading  at  the  back 
of  the  said  Mount  Albion  House,  as  a  substitute  for  the  part  of 
the  Liberty-road  stopped  up  by  permission  of  the  vestry  of  St. 
Lawrence  parish.  The  said  lands  on  the  south-east 
side  were  separated  from  the  said  pathway  by  a  *wall  [*568] 
with  an  iron  railing  thereon,  in  front  of  the  sea.  This 
was  about  1820,  and  was  made  by  the  said  Lady  A.  De  Ame- 
land. So  much  of  the  said  Liberty-way  as  passed  through  the 
said  lands  was  wholly  stopped  up  in  the  year  1810.  It  was  so 
stopped  up  by  a  pale  fence,  at,  I  should  say,  100  feet  at  the  least 
on  the  north-west  side  of  the  Mount  Albion  House,  towards 
Ring-street,  and  it  was  also  stopped  up,  in  the  manner  I  have  be- 
fore described,  at  the  end  next  to  the  sea^cliff.  The  Liberty- way 
was  stopped  up  by  permission  of  the  vestry  of  the  said  parish 
of  St.  Lawrence.  After  the  Liberty-way  was  so  stopped  up,  it 
became  inaccessible  to  the  public.  Very  soon  after  the  said  Lib* 
erty-way  was  so  stopped  up,  mark  stones  were  placed,  supposed 
to  be  in  the  centre  of  the  said  Liberty-way,  as  it  originally  ran, 
so  as  to  mark  and  distinguish  the  line  and  direction  thereof. 
Stones  were  marked  denoting  what  was  then  called  the  township 
of  Ramsgate  and  the  parish  of  St.  Lawrence.  The  said  stones 
were  so  placed  by  the  authority  of  the  said  vestry,  and  under 
the  direction  of  the  commissioners  of  pavement  of  Ramsgate 
and  the  surveyors  of  St  Lawrence.  I  cannot  state  where,  in 
particular,  such  stones  were  placed,  nor  whether  in  a  straight 
or  direct  line  with  each  other,  but  they  were  three  in  number. 
The  line  of  the  said  Liberty- way  was,  as  I  have  stated,  shown 
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by  mark  stones ;  those  stones  showed  the  division  of  the  liberty 
of  Ramsgate  from  the  parish  of  St.  Lawrence.  I  was  present, 
in  April,  1839,  when  one  of  the  mark  stones  was  moved  from 
the  road  in  which  it  then  stood,  in  a  direct  line  towards  the  sea- 
cliff.  This  was  in  consequence  of  one  of  the  new  roads  then 
making  on  the  Mount  Albion  estate.  I  know  the  direction  of 
the  Victoria-road  in  the  pleadings  mentioned.  My  impression 
is,  that  the  said  Liberty-way  was  a  six-feet  way,  and  that  about 
two  or  three  feet  thereof  are  comprised  in  the  said  Victoria  road, 
and  two  or  three  feet  are  between  the  said  wall  and  the  said 

Mount  Albion  House.  I  judge  this  from  my  recoUecticm 
[*669]    of  the  space  before  the  *said  wall  was  built,  from  looking 

out  of  the  balcony  in  front  of  the  said  Mount  Albion 
House."  Upon  the  twelfth,  thirteenth,  fourteenth,  and  fifteenth 
interrogatories  for  the  defendant,  (I  have  before  read  Mr.  Wight- 
wick's  deposition  on  the  eleventh,)  he  deposes  thus : — "  There 
were  mark  stones  placed  in  pursuance  of  the  resolutions  of  the 
said  vestry  referred  to  in  the  last  preceding  interrogatory,  as  I 
have  stated  in  answer  to  the  said  preceding  interrogatory.''  To 
the  thirteenth  : — ^'  I  say  that  the  town  of  Ramsgate,  and  the  lib- 
erty thereof,  is  within  the  Cinque  Ports,  and  is  a  member  of 
Sandwich.  What  is  called  the  Liberty-way  divided  the  said 
liberty  of  Ramsgate  from  the  parish  of  St.  Lawrence."  To  the 
fourteenth : — ^^  I  say  that  it  has  been,  as  far  as  I  know,  in  and 
since  the  year  1820,  and  is  now,  the  custom  of  the  vicars  and 
churchwardens,  and  such  of  the  parishioners  as  choose  to  attend 
to  walk  the  boundaries  of  the  liberty  of  Ramsgate,  which  divide 
the  same  from  the  adjoining  parish  of  St  Lawrence :  this  takes 
place  usually  about  once  in  every  five  or  seven  3rears,  on  Ascen- 
sion Thursday."  To  the  fifteenth : — "  I  say  that,  in  the  year 
1830, 1  went  the  boundaries  of  the  said  liberty  of  Ramsgate, 
and  the  vicar  of  St.  Lawrence  and  many  of  the  parishioners 
were  present ;  we  then  went  for  the  purpose  of  ascertaining  the 
boundaries.  I  did  not,  but  other  persons  did,  perambulate  so 
much  of  the  boundaries  as  passes  through  the  lands  or  grounds 
of  the  said  Mount  Albion  estate.  I  have  no  doubt  that  we  went 
in  the  Une  or  direction  of  the  stones  which  are  inquired  after  by 
the  twelfth  preceding  interrogatory." 
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It  may  here  be  right  to  refer  again  to  Mr.  Allason's  deposition 
to  the  eleventh  interrogatory  for  the  defendant,  which  I  have 
before  read.  [His  Honor  read  it  again.]  The  effect  of  this  is, 
I  believe,  plainly  and  unmistakeably  at  variance  and  inconsis- 
tent with  what  Mr.  Wightwick  in  his  evidence  deposes  as  to 
his  belief  on  the  subject  It  may  be  remarked,  that  Mr. 
Wightwick,  whose  deposition  *to  the  last  interrc^atory  [*670J 
for  the  plaintiff,  and  to  the  last  interrogatory  for  the  de- 
fendant, I  have  not  omitted  to  observe,  is  silent  as  to  any  con- 
versation with  *Mr.  AUason.  It  is,  perhaps,  still  more  remarka- 
ble, that  Mr.  Wightwick's  testimony  either  contradicts,  or  at  least 
does  not  confinn,  what  the  answer  of  the  defendant  states  in  one 
of  the  passages  that  I  have  already  read;  thus: — ^'Saith  she 
hath  been  informed,  and  believes,  that  her  solicitor,  Mr.  Wight- 
wick, had,  previous  to  the  time  of  said  sale,  taken  pains  to  as- 
certain the  direction  of  said  alleged  Liberty-way,  and  had  ascer- 
tained to  his  satisfaction  that  the  same,  as  formeley  used  and 
exercised  as  aforesaid,  lay  wholly  without  the  premises  pur- 
chased by  plaintiff  as  aforesaid,  and  so  believed  at  the  time  of 
said  sale,  and  of  the  completion  thereof." 

Ck)nsidering  what  I  have  read  and  stated — considering  es- 
pecially what  Mr.  Wightwick  says  as  to  the  centre  of  the  road, 
and  considering  what  appears  in  various  parts  of  the  evidence 
as  to  the  perambulations  that  have  taken  place,  can  I  hear  it  in 
this  suit  effectually  said,  on  the  part  of  the  defendant,  that,  at 
the  time  of  the  auction,  she  was  ignorant  of  the  deed  of  1820, 
ignorant  of  its  continued  recognition  on  her  part,  or  ignorant 
that  the  lot  sold  to  the  plaintiff"  was  affected  by  the  Liberty- way, 
was  clogged  and  hampered  as  to  its  enjojrment  in  a  manner 
that  the  particulars  and  conditions,  and  the  annexed  plan,  did 
not,  and  were  intended  not  to  represent?  I  am  of  opinion  that 
I  cannot ;  and  that  the  contract  and  its  completion  took  place 
under  concealment  from  him,  and  substantially  under  misrepre- 
sentation to  him,  of  material  facts  within  the  knowledge  of  the 
defendant,  or  of  her  agent,  whose  knowledge,  for  the  present 
purpose,must  be  held  equivalent  to  her  knowledge,  but  not  with- 
in the  knowledge,  of  the  plaintiff,  he  also  being,  in  the  sense  in 
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which  the  expression  has  been  used  by  Lord  Eldon  with  refer- 
ence to  a  questieu  of  the  present  kind,  without  the 
[*571]  means  of  knowing  the  true  'state  of  those  facts.  For 
that  he  might  have  inquired  and  learned  the  truth  by 
inquiry,  is  nothing,  if  there  was  not,  as  I  think  that  there  was 
not,  any  circumstance  which,  considering  what  he  was  told  by 
the  party  contracting  with,  him,  was  sufficient  to  apprize  or 
warn  him  of  the  necessity  or  propriety  of  any  such  inquiry.  The 
possibility  of  learning  the  truth  by  inquiry  existed  in  Lysney 
V.  Selbpf{a)  I  apprehend,  as  well  as  in  Edwards  v.  ATLeay  and 
other  cases,  where  the  chaise  of  fraud  has  been  successfully 
made.  I  concur  with  the  plaintiff's  counsel,  as  I  have  said,  in 
not  imputing  any  want  of  integrity,  any  want  of  good  intentions, 
to  the  defendant  personally.  Her  affairs  were,  as  it  was  likely 
they  should  be,  committed  to  the  management  of  others.  That 
Mr.  Wightwick  did  not  intend  to  do  or  to  sanction  anything 
that  he  thought  wrong,  I  am  willing  to  believe.  He  may  not 
have  closely  considered  what  was  the  right  line.  He  may  have 
thought  ^^Aliud  est  celare^  aliud  tacere.  Nan^  quidquid  tibi  au- 
dire  uMe  est,  id  mihi  dicere  neceese  esty  He  may  have  thought 
that,  in  the  exercise  of  his  duty  towards  his  principal,  he  was 
not  proceeding  beyond  the  bounds  of  a  justifiable  silence,  though 
knowing  what  he  knew,  in  allowing  Mr.  Allason  to  proceed  as 
he  did,  and  the  particulars  and  plan  to  go  forth  to  the  world  as 
they  did.  He  may  not  have  been  struck  with  that  to  which  I 
have  already  referred,  concerning  the  pleasure-ground  of  4  acres, 
2  roods,  and  10  perches.  He  may  not  have  been  forcibly  struck 
with  the  substantial  omission  of  the  plan  to  notice  the  substitu- 
ted, equally,  and  the  original,  line  of  the  Liberty-way  between 
Arklow-terrace  and  Albion-terrace.  He  may  have  thought  it 
not  unlikely  that  the  parish  and  the  town  would  be  willing  to 
accept,  and  be  satisfied  with,  the  Victoria-road  and  the  Albion- 
road,  subject  or  not  subject  to  the  eighth  condition  of  sale,  which 
condition  he  may  have  thought  fair  and  proper.  All 
[*672]  this  *may  have  been.  But  as  one  of  the  learned  Judges 
asked  in  Corbeit  v.  Brawn,{a)  I  ask  (though  not  \xi  a 

(a)  3  Loid  Raym.  IIIH.  (6)  8  Bing.  37. 
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sense  offensive  towards  any  person,)  must  not  a  Court  infer  fraud 
from  the  combination  of  the  knowledge  that  existed  with  the  rep-i 
resentation  made,  and  the  facts  not  disclosed  ?  I  may  refer,  also, 
to  the  judgment  of  the  Lord  Chief-Justice  Tindal^  in  Flight  v* 
Baothj{a)  and  to  the  judgments  of  the  same  learned  Judge  and 
Bosanqueij  J.,  in  Foster  v.  Charle8,{b)  where  they  thus  express 
themselves :  The  Lord  Chief-Justice  says — "No  sufficient  ground 
has  been  laid  to  induce  us  to  disturb  the  verdict  which  has 
been  found  for  the  plaintiff.  The  application  arises  on  a  mis- 
conception of  what  the  jury  have  found.  They  first  deliver  a 
verdict  for  the  plaintiff  with  damages,  and  then  add,  thai  in 
point  of  fact  they  consider  the  defendant  had  no  fraudulent  in- 
tention, although  he  had  been  guilty  of  fraud  in  the  legal  ac- 
ception  of  the  term.  Their  attention  had  been  drawn  by  me  to 
two  classes  of  motives  possible  on  the  part  of  the  defendant : 
first,  a  desire  to  benefit  himself,  by  making  a  statement  which 
he  knew  to  be  false ;  secondly,  a  desire  to  benefit  some  third  per- 
son ;  and  I  stated,  that,  although  there  might  be  no  intention  on 
his  part  to  obtain  an  advantage  for  himself,  it  would  be  still  a 
fraud,  for  which  he  was  responsible  in  law,  if  he  made  represen- 
tations productive  of  loss  to  another,  knowing  such  representa- 
tions to  be  false.  The  jury,  in  finding  that  he  had  no  intention 
to  defraud,  mean  only  that  he  was  not  actuated  by  the  baser  mo  ■ 
tive  of  obtaining  an  advantage  for  himself,  but  that  he  was 
guilty  of  fraud  in  law  by  stating  that  which  he  knew  to  be  false, 
and  which  was  the  cause  of  loss  to  the  plaintiff.  The  question 
therefore,  is,  whether,  if  a  party  makes  representations  which  he 
knows  to  be  false,  and  occasions  injury  thereby,  he  is  not 
liable  for  the  'consequences  of  his  falsehood  ?  It  would  [*573] 
be  most  dangerous  to.  hold  that  he  is  not  The  confu- 
sion seems  to  have  arisen  from  not  distinguishing  between  what 
is  fraud  in  law  and  the  motives  for  actual  fraud.  It  is  fraud  in 
law  if  a  party  makes  representations  which  he  knows  to  be  false, 
and  injury  ensues,  although  the  motive  from  which  the  repre- 
sentations proceeded  may  not  have  been  bad :  the  person  who 
makes  such  representations  is  responsible  for  the  consequences.'^ 

(a)  1  New  Ca.  370  (»  7  Bing.  106. 
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Bosanquet,  J.,  says,  "  There  seems  to  me  to  be  no  reason  for  dis- 
turbing this  verdict.  In  the  course  of  the  trial,  it  is  probable 
that  improper  motives  had  been  ascribed  to  the  defendant.  The 
Chief  Justice,  therefore,  stated  to  the  jury,  and  stated  correctly, 
that  motives  of  that  description  in  the  defendant  were  not  essen* 
tial  to  the  plaintiff's  action ;  if  a  person  tells  a  falsehood,  the 
natural  and  obvious  consequence  of  which  if  acted  on,  is  injury 
to  another,  that  is  fraud  in  law.  Coupling  that  with  what  the 
Chief  Justice  addressed  to  the  jury,  their  verdict  only  means  that 
the  defendant  did  not  propose  to  benefit  himself,  perhaps  inten- 
ded to  benefit  another ;  but  that  what  he  said,  intending  to  ben- 
ding to  benefit  another,  was  false  within  his  own  knowledge  in- 
jurious to  the  party  who  received  the  communication,  and  con- 
sequently a  fraud  in  the  legal  acceptation  of  the  tenn." 

Foster  v.  Charles  was  approved  by  the  CJourt  of  Queen's 
Bench  in  PclhiU  v.  WdUer,{a)  where  Lord  Tenterden,  C.  J.,  thus 
expresses  himself:  <<  It  was  in  the  next  place  contended,  that  the 
allegation  of  falsehood  and  fraud  in  the  first  count  was  support- 
ed by  the  evidence ;  and  that,  in  order  to  maintain  this  species 
of  action,  it  is  not  necessary  to  prove  that  the  false  representation 
was  made  from  a  corrupt  motive  of  gain  to  the  defendant,  or  a 
wicked  motive  of  injury  to  the  plaintiff;  it  was  said  to  be  enough, 

if  a  representation  is  made  which  the  party  making  it 
[*674J    knows  to  be  untrue,  and  *  which  is  intended  by  him,  or  which 

from  the  mode  in  which  it  is  made,  is  calculated  to  in- 
duce another  to  act  on  the  faith  of  it,  in  such  a  way  as  that  he 
may  incur  damage,  and  that  damage  is  actually  incurred.  A 
wilful  falsehood  of  such  a  nature  was  contended  to  be,  in  the 
legal  sense  of  the  word  a  fraud;  and  for  this  position  was  cited 
the  case  of  Foster  v.  Charles,  which  was  twice  under  the  con- 
sideration of  the  Court  of  Common  Pleas,  and  to  which  may  be 
added  the  recent  case  of  Corbett  v.  Brown,  The  principle  of 
these  cases  appears  to  us  to  be  well  founded,  and  to  apply  to  the 
present  It  is  true  that  there  the  representation  was  made  imr 
mediately  to  the  plaititifi^  and  was  intended  by  the  defendant  to 
induce  the  plaintiff  to  do  the  act  which  caused  him  damage. 

(a)3aAAdoLlS3.1M 
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Here,  the  representatioa  is  made  to  all  to  whom  the  faiU  may  be 
offered  in  the  course  of  circulation,  and  is,  in  fact,  intended  to  be 
made  to  all,  and  the  plaintiff  is  one  of  those  ;  and  the  defendant 
must  be  taken  to  have  intended,  that  all  such  persons  should 
give  credit  to  the  acceptance,  and  thereby  act  upon  the  faith  of 
that  representation,  because  that,  in  the  ordinary  course  of  busi- 
ness, is  its  natural  and  necessary  result 

If,  then,  the  defendant,  when  he  wrote  the  acceptance,  and 
thereby,  in  substance,  represented  that  he  had  authority  from  the 
drawee  to  make  it,  knew  that  he  had  no  such  authority  (and 
upon  the  evidence  there  can  be  no  doubt  that  he  did,)  the  rep- 
resentation was  untrue  to  his  knowledge,  and  we  think  that  an 
action  will  lie  against  him  by  the  plaintiff  for  the  damage  sus- 
tained in  consequence. 

If  the  defendant  had  had  good  reason  to  believe  his  represent- 
ation to  be  true,  as,  for  instance,  if  he  had  acted  under  a  power 
of  attorney  which  he  supposed  to  be  genuine,  but  which  was,  in 
fact,  a  forgery,  he  would  have  incurred  no  liabiUty,  for  he  would 
have  made  no  statement  which  he  knew  to  be  false :  a  case  very 
different  from  the  present,  in  which  it  is  clear  that  he 
stated  what  he  knew  *to  be  untrue,  though  witti  no  cor-  [*575] 
rupt  motive.  It  is  of  the  greatest  importance  in  all  trans- 
actions, that  the  truth  should  be  strictly  adhered  to" — and  as 
useful,  the  noble  and  learned  lord  might  have  said,  and  probably 
he  thought,  as  it  is  wise. 

Borrowing  the  language  of  that  eminent  Judge,  I  ask,  had 
Mr.  Wightwick  or  the  defendant  good  reason  to  believe  the  rep- 
resentation made  by  the  particulars  and  plan  to  be  faithful  and 
true — good  reason  to  believe  that  it  was  immaterial  to  the  plain- 
tiff to  know  the  undisclosed  facts  which  he  did  not  know,  and  they 
did  know  ?  1  am  of  opinion,  that  it  is  impossible  to  hold  that 
either  Mr.  Wightwick  or  the  defendant  had  any  such  good  rea- 
son. With  the  case  of  PoUiill  v.  Walter,  I  apprehend  the  case 
of  Freeman  v.  Baker  jia)  and  that  of  Early  v.  GarreUj{b)  cited 
by  Mr.  Wigram,  to  be  consistent. 

Again,  I  find  Lord  Eldan.  in  the  well-known  case  of  Evans 

(«i)B.  &  Ad.  797.  (ft)  4  Man.  &  Ryl.  687. 
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V.  Bicknellj{a)  saying,  "  It  is  a  very  old  head  of  equity,  that  if 
a  repiesentation  is  made  to  another  person  going  to  deal  in  a 
matter  of  interest  upon  the  faith  of  that  representation,  the  for- 
mer shall  make  that  representation  good  if  he  knows  it  to  be 
false."  Sir  WiUiam  Gfrant,  in  the  case  brought  to  my  recollec- 
tion by  Mr.  Swanstan^  Burrowes  v.  Locky{h)  after  referring  to 
those  expressions  of  Lord  Eldan,  proceeds  thus : — "  In  this  case 
the  plaintiff  was  going  to  deal  with  Cartwright  upon  a  matter 
of  interest  and  applied  to  the  person  best  quaUfied  to  give  infor- 
mation, the  trustee,  to  know  what  Cartwright  was  entitled  to ; 
who  told  the  plaintiff  expressly,  that  Cartwright  was  entitled  to 
£288,  and  had  an  undoubted  right  to  make  an  assignment  to 
that  extent ;  knowing  that  he  had  not  a  right  to  make  such  as- 
signment, having  previously  agreed  to  give  another  per- 
'•  [*676]    son  £10  per  cent  out  of  the  fund.    *There  is,  therefore, 

a  concurrence  of  all  the  circumstances  which  the  Lord 
Chancellor  thinks  requisite  to  raise  the  equity.  The  excuse  al- 
leged by  the  trustee  is,  that,  though  he  had  received  informaticHi 
of  the  fact,  he  did  not  at  that  time  recollect  it  But  what  can 
the  plaintiff  do  to  make  out  a  case  of  this  kind,  but  show,  first, 
that  the  fact,  as  represented  is  false  :  secondly,  that  the  person 
making  the  representation  had  a  knowledge  of  a  fact  contrary 
to  it  The  plaintiff  cannot  dive  into  the  secret  recesses  of  his 
heart,  so  as  to  know  whether  he  did  or  did  not  recollect  the  fact ; 
and  it  is  no  excuse  to  say  he  did  not  recollect  it  At  least  it  was 
gross  negligence  to  take  upon  him  to  aver,  positively  and  dis- 
tinctly, that  Cartwright  was  entitled  to  the  whole  fund,  without 
giving  himself  the  trouble  to  recollect  whether  the  fact  was  so 
or  not, — without  thinking  upon  the  subject." 

The  case  of  Edwards  v.  M^Leay{c)  is,  I  believe,  universally 
received  as  one  of  binding  authority.  Sir  WiUiam,  Chant  there 
says,  "  Whether  it  would  be  a  fraud  to  offer  as  good,  a  title 
which  the  vendor  knows  to  be  defective  in  point  of  law,  it  is 
not  necessary  to  determine  :  but  if  he  knows  and  conceals  a  fact 
material  to  the  validity  of  the  title,  I  am  not  aware  of  any  prin- 
ciple on  which  relief  can  be  refused  to  a  purchaser." 

(a)  6  Vw.  174.  (6)  10  Ves.  475,  47a  (c)  Coop.  SIS. 
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On  the  appeal  in  that  case,(a)  T^rd  Eldon  said,  <<  The  case 
resolves  itself  into  this  question,  whether  the  representation  made 
to  the  plaintiff  was  not,  in  t&e  sense  in  which  we  use  the  term 
fraudulent?  I  am  not  apprised  of  any  such  decision;  but  I 
agree  with  the  Master  of  the  Rolls,  that  if  one  party  makes  a 
representation  which  he  knows  to  be  false,  but  the  falsehood  of 
which  the  other  party  had  no  means  of  knowing,  this  Court  will 
rescind  the  contract."  Neither  of  these  great  Judges  ap- 
pears to  *require  the  establishment  of  an  intention  actu-  [*577] 
ally  fraudulent  or  corrupt  as  a  condition  essential  to  re- 
Uef. 

To  the  principles  upon  which  Edwards  v.  HfLeay  was  decided, 
the  present  Lord  Chancellor  when  Lord  Chief  Baron  of  the  Ex- 
chequer, expressed  his  assent  in  a  distinguished  judgment  which  I 
had  the  advantage  of  hearing  delivered — the  judgment,  I  mean, 
pronounced  in  the  case  of  SmaU  v.  Atwood,  on  the  1st  of  Novem- 
ber, 1832.(6)  I  did  not  then,  nor,  from  the  report  of  it,  do  I,  collect 
that  he  considered  the  language  of  Sir  William  Grant  and  Lord 
Eldon,  which  I  have  just  quoted,  to  need  either  addition  or  change, 
nor  do  I  consider  that  they  would  have  differed,  or  that  Lord  Lynd- 
hurst  would  differ,  from  Mr.  Justice  Bayley^s  opinion  in  Early 
V.  Garrett — ^an  opinion  agreeing  with  other  authorities  and  with 
reason,  and  not  questioned  by  Mr.  Wigram  who  cited  the  case, 
which  that  learned  Judge  expressed  in  these  words : — "  I  make  . 
no  distinction  between  an  active  and  a  passive  communication, 
for  a  fraudulent  concealment  is  as  bad  as  a  wilful  misrepresen- 
tation. A  fraudulent  concealment  by  the  seller,  of  a  fact  which 
he  ought  to  communicate,  would  undoubtedly  vitiate  the  sale.''(c) 
Upon  the  sense  in  which  the  word  "  fraudulent"  is,  for  the  pur- 
pose before  us,  to  be  understood — ^upon  that  which  must  for  the 
safety  of  the  dealings  of  men,  and  for  the  objects  of  justice,  be 
held  in  such  cases  to  be  fraud,  I  have  already  endeavoured  to 
express  myself  in  language  better  than  my  own,  proceeding  from 
authority  more  entitled  to  attention  than  mine. 

On  the  whole,  can  it  be  a  question,  supposing  that  I  am  right 
in  considering  as  proved  those  propositions  of  fact  which  I  have 

{a)  3  Swanit  S89.  {h)  1  Yonnge,  455  (c)  4  Man.  &  Ryl.  690. 


m  CI&SB8  IN  CHANC^Y. 

l843.~Gifaaoii  v.  D'Este. 

Stated,  whether,  if  the  true  facts  had  been  discovered  by  the 
pleuntiff  between  the  contract  and  the  completion  of  the  purchase, 

and  he  had  thereupon  rejected  the  contract,  he  would 
[*678]    have  been  upheld,  both  in  ^equity  and  at  law,  in  that 

rejection  ?  I  conceive  that  certainly  he  would  have  been 
so,  and  the  notion  of  compensation  would  have  been  excluded 
upon  principles  of  reason  and  justice,  as  well  as  upon  the  au- 
thority of  Stewart  v.  Alliston,{a)  and  numerous  other  decisions. 
Why,  if  the  plaintiff  has  come  in  reasonable  time,  is  he  to  be  in 
a  worse  situation  because  by  the  defendant's  wrong  (the  sense 
in  which  I  use  the  term  will  not  be  mistaken)  a  completion  of 
the  contract  was  obtained  before  the  discovery?  For  that  I  find 
no  reason  in  principle  or  authoiity.  Has  he  then  come  in  rea- 
sonable time,  the  defendant  insisting  that  he  has  come  either 
too  early  or  too  late?  As  to  eoming  too  early,  enough  per- 
haps, has  taken  place,  and  the  nature  of  the  defect,  probably,  is 
such  as,  to  render  a  reference  to  Sir  William  Chranfs  observa- 
tions upon  that  point,  in  Edwards  v.  MLeay^  superfluous :  they 
are,  however,  conclusive.  His  words,  in  page  318  of  Sir  Q. 
Cooper^s  Reports,  are  these  — "  The  only  other  objection  which 
the  defendants  make  to  the  relief  sought  by  the  bill  is,  that  the 
plaintiff  is  premature  in  his  application,  inasmuch  as  he  has  not 
yet  been  evicted,  and  may  perhaps  never  be  evicted.  But  I  ap- 
prehend, that  a  Court  of  equity  has  quite  ground  enough  to  act 
upon,  and  that  it  ought  now  to  relieve  the  plaintiff  from  the  con- 
sequences of  the  fraud  practised  upon  him.  It  may  be  true  that 
the  commoners  are  barred  by  having  acquiesced  for  more  than 
twenty  years  in  the  inclosure ;  but  the  lord  will  not  be  conclu- 
sively barred  till  sixty  years  shall  have  elapsed.  I  have  already 
observed,  that  the  defendants  do  not  pretend  that  there  is  any 
circumstance  from  which  a  tide  in  them  can  be  inferred,  suppo- 
sing the  fact  established  that  this  made  part  of  the  common. 
Though  the  lord  may  never  assert  his  right,  is  the  plaintiff  to 

be  compelled  to  remain  for  twenty-five  years  longer  in  a 
[•679]    state  of  uncertainty,  whether,  on  any  day  during  'that 

period,  he  may  not  have  the  convenience  of  his  habita- 

(«)  1  Mer.  36. 
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tion  entirely  destroyed  ?  I  apprehend  the  Court  is  bound  to  re- 
lieve him  from  that  state  of  hazard  into  which  the  misrepresen- 
tation of  the  defendant  has  brought  him." 

But  is  he  too  late  ?  The  purchase  was  completed  late  in  De- 
cember, 1838.  The  plaintiff  appears  to  have  been  undisturbed 
until  a  demand  for  one  of  the  payments  of  2^.  6d.  per  annum 
is  made  upon  him  in  May,  1839.  He  refuses  to  make  it  In 
January,  1840,  another  of  the  payments  of  2^*  6d.  per  annum^  is 
required.  This  he  also  declines ;  and,  having  made  inquiries, 
'he  applies  to  the  defendanf  s  agents  on  the  subject,  for  the  first 
time,  in  March,  1840.  The  delay  imputed  is  that  from  May, 
1839,  to  March  1840.  It  is  not  suggested,  at  least  it  is  not  proved, 
that  the  defendant,  by  reason  of  that  delay,  has,  in  respect  of  the 
property  in  question,  or  any  part  of  the  residue  of  Lady  Augusta 
De  Ameland's  estate,  sustained  any  damage,  or  that  the  property 
in  question  has  been  treated  or  dealt  with  by  the  plaintiff  at  any 
time  since  April,  1839,  in  a  manner,  relatively  or  otherwise,  im- 
proper or  unreasonable,  or  that  the  defendant  has  done,  or  omit« 
ted  to  do,  anything  in  or  since  May,  1839,  which,  had  she  known 
earlier  that  the  plaintiff  would  complain,  or  meant  to  make  a 
claim  against  her,  she  would  not  have  done,  or  would  not  have 
omitted  to  do ;  nor,  whether  to  be  considered  as  suggested,  or  not 
suggested,  is  it  proved,  that  the  plaintiff  ever  intended  to  submit 
to  the  wrong  done  him,  to  acquiesce  in  it  or  to  waive  his  right 
of  redress,  or  to  accept  compensation.  Under  the  circumstancesi 
as  the  evidence  stands,  I  think  that  I  cannot  hold  the  delay  that 
has  taken  place  such  as  to  defeat  the  plaintiff's  right  to  rescind 
the  contract,  which  it  appears  to  me  to  be  my  duty  to  declare. 

The  decree  must,  I  apprehend,  be  very  much  in  accordance 
with  that  in  Edwards  v.  M^Leay.  With  regard  to  the  costs  to 
the  present  time,  the  absence  of  personal  participation  on  the  de- 
fendant's part,  in  the  unfortunate  miscarriage  which  I 
think  has  taken  place,  has  made  me  feel,  *whether  on  [*580] 
good  or  on  insufficient  grounds,  considerable  reluctance 
against  throwmg  those  costs  wholly  upon  her.  I  find  it,  how- 
ever, necessary,  according  to  my  view  of  the  course  of  justice,  to 
do  so ;  sulyect  to  this  qualification,  that  the  evidence  seeming. 
to  me  too  great  in  quantity  (an  observation  not,  I  think,  appli- 
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cable  to  either  side  exclusively,)  I  consider  it  right  to  direct  the 
taxing  Master,  in  taxing  the  costs,  to  consider  whether  there  is 
an  unnecessary  quantity  of  evidence  on  the  plaintiff's  part  and  if 
he  shall  be  of  that  opinion,  to  attend  to  the  circumstance.  But 
in  considering  that  question,  the  Master  is  to  have  regard  to  the 
issues  taken  by  the  defendant's  answer,  which,  it  is  fair  to  remark, 
may  have  rendered  a  considerable  extent  of  evidence  advisable 
in  point  of  ordinary  prudence.  I  have  formed  a  calculation,  not, 
however,  a  close  or  precise  calculation,  as  to  the  difference  that 
this  ought  to  make  in  the  costs ;  which  I  will  state,  if  both  par- 
ties desire  it,  but  not  otherwise. 

In  conclusion,  I  may  add,  that  it  is  satisfactory  to  me  to  know 
that  the  decision  at  which  I  have  arrived  is  one  subject  to  review ; 
and  to  know  also  that,  if  it  is  erroneous,  the  error  does  not  arise 
from  an  indisposition  to  maintain,  to  the  utmost  of  my  power, 
strongly,  and  with  a  firm  hand,  the  obligation  of  open  and  plain 
dealing  in  the  transactions  of  mankind. 

Dbolarb,  that,  under  the  circumstuices  of  the  caae,  as  spearing  upon  the  plead- 
ing! and  evidence,  the  contract  for  the  purehaee  by  the  plaintiff  from  the  defendant, 
of  the  mesBuage,  hereditaments,  and  premise*,  in  the  pleadings  mentioned,  was  void; 
and  that  the  sale  of  the  said  messuage,  hereditaments,  and  premises,  by  the  defendant 
to  the  plaintiff  cannot  stand.  Let  the  indentures  of  lease  and  release,  dated  respective- 
ly the  28th  and  29th  days  of  December,  1838,  in  the  pleadings  mentioned,  and  the 
counterpart  of  the  said  release  be  cancelled.  Refer  it  to  the  Muster  to  whom  this 
cause  stands  referred,  to  take  an  account  of  all  the  costs,  chaiges,  and  expenses,  to 
which  the  plaintiff  has  been  properly  put,  in  consequence  of,  or  incident  to,  the  pur- 
chase of  the  said  messuage,  hereditaments,  and  premises,  and  the  conveyance  there- 
of to  the  plaintiff,  including  the  expenses  of  building  the  wall  in  the  pleadings  men- 
tioned, and  the  moiety  of  the  auction  duty  paid  by  the  plaintiff  on  the  sale» 
[*58l]  and  the  expense  *of  insuring  the  premises  fix>m  fire.  Let  the  Master  com- 
pute interest  after  the  rate  of  £4  per  cent  per  annum  upon  the  several  soma 
wfaidi,  upon  taking  the  aforesaid  account,  he  shall  find  to  have  been  so  paid,  laid  out, 
or  incurred  by  the  plaintiff;  and  also  upon  the  sum  of  jC2,O30,  the  purchase-money^ 
paid  on  the  29th  December,  1838,  by  the  plaintiff  for  the  said  messuage,  heredita- 
ments, and  premises ;  and  upon  the  sum  of  101 1  10«.,  paid  on  the  Slst  of  August^ 
1838,  by  the  plaintiff,  m  pursuance  of  the  sixteenth  of  the  conditions  of  sale  in  the 
pleadings  mentioned,  from  the  respective  times  when  such  sums  were  respectively  ex- 
pended and  paid.  And  let  the  said  Master  take  an  acoonnt  of  the  rents  and  profits 
of  the  said  messuage,  hereditaments,  and  premises,  received  by  the  plaintiff  since  th* 
said  sale  thereof  to  him,  or  which,  but  for  his  wilful  neglect  or  default,  he  might  have 
rec^ved.    The  plaintiff  to  be  charged  with  an  occupation  rent  in  the  oommon  form- 
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And  let  the  Master  eet  off  the  amount  of  aneh  rente  and  profite*  and  the  amonnt  of 
each  occopation  rent,  if  any»  agatnet  what  he  ahall  find  from  time  to  time  dae  for  in- 
terest hereinbefore  directed  to  be  compated,  and  then  against  the  amount  of  the  said 
sums  paid,  laid  out,  or  incurred  by  the  plaintiff  in  consequence  of,  or  incidentally  to, 
the  purchase  of  the  said  messuage,  hereditaments  and  premises,  together  with  the  said 
soms  of  Je3,030  and  XlOl  10s.,  and  sUte  the  balance.  Reler  it  to  the  taxing  Master 
to  tax  the  plaintiff  his  costs  of  this  suit  to  this  time.  In  taxing  such  costs,  let  the  tax- 
ing  Master  consider  whether  any  and  what  part  of  the  evidence  taken  on  the  part  of 
the  plaintiff  m  this  suit  was  unnecesnry,  having  regard  to  the  matters  in  issue  in  this 
suit ;  and  if  he  shaU  find  any  part  of  such  evidence  to  have  been  unnecessary,  let  him 
disallow  the  costs  thereof,  and  also  the  costs  of  so  much  of  the  taxation  as  he  shall 
find  to  have  been  occasioned  by  the  inquiry  respecting  such  nnnecessaiy  evidence. 
Let  the  taxing  Master  certify  the  amonnt  of  the  plaintiff's  costs  of  the  suit  ss  taxed 
as  aforesaid.  Let  the  defendant  pay  to  the  plaintiff  the  amount  of  such  balance  as 
the  Master  shall  find  to  be  due  to  him,  together  with  his  costs  of  the  suit,  when  so 
taxed  as  aforesaid.  And  upon  payment  of  such  balance  and  costs,  let  the  plaintiff  re- 
oonvey  and  re-assign  the  said  messuage,  hereditaments,  and  premises,  at  the  expense 
of  the  defendant,  to  the  defendant,  or  as  she  shall  direct,  freed  and  discharged  of  and 
from  all  charges  and  incumbrances  made  or  created  by  the  plaintiff,  or  any  person  or 
peisons  claiming,  or  to  claim,  through  or  under  him.  And  let  such  conveyance  and 
re-assignment  contain  mutual  releases  of  each  party  from  the  covenants  contained  in 
the  said  indenture  of  release^  And  let  such  reconveyance  and  re-assignment  be  settled 
by  the  said  Master  in  case  the  parties  diflbr  about  the  same ;  and  reserve  the  cobts  of 
such  settlement  by  the  Master.  And  let  the  plaintiff  return  to  the  defendant  the  ab- 
stract of  the  title  of  the  said  messuage,  hereditaments,  and  premises,  and  deliver  up 
the  documents  of  title,  if  any,  relating  thereto,  in  his  custody  or  power,  to  the  defen- 
dant, or  ■•  she  shall  dfrset    Liberty  to  apply.    Reserve  subsequent  costs. 


•Young  v.  Martin.  [*B82] 

1843 :  November  17th,  18th. 

A  testatrix,  after  reciting  a  power  of  appointment  given  to  her  by  her  deceaead  father's 
will  over  certain  pereonal  property,  and  stating  that  she  computed  such  property  to 
be  of  the  value  of  X18,000,  or  thereabouts,  qipomted  that  sum,  whether  the  same 
should  be  the  whole  or  parcel  only  of  the  amount  of  such  property,  to  trustees  upon 
certain  truste :— AeiJ,  that  the  appointment  extended  only  to  the  sum  of  X18,000. 

A  testatrix  bequeathed  two  sums  of  X9,000  to  trustees  for  the  benefit  of  her  two 
daughters  and  their  children ;  but  if  either  of  them  sliould  die  unmairied,  then  she 
gave  that  daughter's  j69,000  to  the  trustees,  upon  trust*  as  to  £5,000,  part  thereof, 
for  the  surviving  daughter,  under  the  same  restrictions  as  her  original  poifion,  and, 
as  to  the  remauung  £4,000,  in  trust  for  her  two  sons,  Thomas  and  George,  m  equal 
rooietiei ;  and  if  the  snrrivor  of  her  two  daqghtera  should  die  mmiBrried,  then  she 
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directed  that  the  ehnre  of  that  daughter  (X14,000)  should  be  divided  amongit  her 
throe  sons,  James,  Thomas,  and  George,  for  their  own  use  and  benefit  abtolvtely. 
Then  followed  a  disposition,  in  favor  of  the  sutvivor  of  Thomas  and  George,  (in 
the  event  of  either  dying  unmarried  in  the  lifetime  of  the  surviving  daughter,;  of  tho 
share  or  shares  of  the  daughter  or  daughters  before  bequeathed  to  them,  and  a  dis- 
position in  favor  of  James  of  the  whole  of  the  said  daughter's  shares  and  fortunes, 
if  both  Thomas  and  George  should  die  unmarried.  One  of  the  daughten  having 
died  unmarried  in  the  tifetime  of  the  three  brothers : — Held,  that  Thomas  and 
George  were  not  thereupon  absolutely  entitled  to  the  JC4,000. 

A  testatrix,  after  bequeathing  certain  property  to  her  two  daughters,  and  to  her  three 
sons,  Thomas,  George,  and  James,  gave  the  residue  of  her  personal  estate  unto  her 
two  sons,  Thomas  and  George,  if  both  living  at  her  decease,  in  equal  shares,  or,  if 
either  of  them  should  be  then  dead,  without  leaving  issue,  wholly  to  the  survivor  of 
them ;  and  if  they  should  be  then  both  dead,  without  leaving  issue,  then  wholly  to 
her  son  James  ;  or  if  he  should  be  then  dead,  without  leaving  issue,  leaving  her 
said  daughters,  or  either  of  them,  then  living,  then  to  and  amongst  her  said  daugh- 
ters, or  the  survivor  of  them,  equally,  or  to  an  only  surviving  daughter.  But  never* 
theless,  she  directed  that,  if  either  of  her  daughters,  or  if  any  of  her  sons,  should 
die,  leaving  issue,  the  issue  of  each  of  her  daughtem  and  sons  so  dying  and  leaving 
issue  should  take  their,  her,  or  his  parent's  respective  share  of  the  provisions  she 
bad  already  made  for  her  said  daughten  and  sons,  respectively,  equally,  share  and 
share  alike,  in  case  the  parent  or  parents  of  such  issue  should  not  have  otherwise 
appointed  the  same  i^^Held,  fint,  that  the  testatrix,  by  the  term  *'  provisions," 
meant  only  the  residue  ;  secondly,  that  the  two  sons,  Thomas  and  George,  having 
survived  the  testatrix,  were  absolutely  entitled  to  the  residue. 

A  testatrix,  after  bequeathing  property  to  her  two  sons,  proceeded  thus: — **  But  I  most 
earnestly  wish  that  my  said  sons  may  give  or  settle  their  respective  shares  on  their 
respective  daughters,  in  preference  to  their  sons."  Qttre,  whether  these  words  were 
imperative,  or  merely  precatory. 

A  testator,  after  giving  to  his  daughter  an  absolute  power  of  appointment  by  will  over 
certain  property,  recommended,  though  he  did  not  absolutely  enjoin,  hb  said  daugh- 
ter to  distribute  the  same  at  his  decease  amongst  her  daughters  in  equal  shares  :— 
HMt'ihaX  these  words  were  merely  precatory. 

Thomas  Martin,  by  his  will,  bearing  date  the  18th  March, 
1813,  sifter  directing  his  trustees  therein  named  to  sell  and  dis- 
pose of  his  leasehold  premises  in  manner  therein  mentioned,  as 
to  one  moiety  of  the  money  to  be  raised  by  the  sale,  bequeathed 
the  same  to  his  trustees,  upon  trust  to  lay  out  and  invest  the 
same  in  the  public  funds,  or  in  Government  or  real  securities, 
and  to  receive  and  pay,  and  apply  the  interest,  dividends,  and 
annual  produce  thereof,  unto  and  for  his  daughter  Mary,  the  wife 
of  James  Toung,  for  her  life ;  and  from  and  immediately,  after 
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her  decease,  he  gave  and  bequeathed  the  said  moiety,  and  the 
stocks,  funds,  or  securities  in  or  upon  the  which  the  same 
should  then  *be  invested,  unto  such  person  or  persons,  ['SSS] 
and  in  such  shares  and  proportions  as  the  said  Mary- 
Young,  whether  sole  or  covert,  by  her  last  will  and  testament, 
to  be  signed  and  published  by  her  in  the  presence  of,  and  attes- 
ted by,  two  or  more  credible  witnesses,  should  direct  or  appoint, 
give,  and  bequeath  the  same ;  but  he,  the  testator,  recommended, 
though  he  did  not  absolutely  enjoin,  his  said  daughter,  Mary 
Young,  to  distribute  the  same  at  her  decease  amongst  her  daugh- 
ters, in  equal  shares.  And  he  gave  the  residue  of  his  personal 
estate  to  his  daughters,  Mary  Young  and  Ann  Martin,  equally  to 
be  divided  between  them,  share  and  share  alike. 

The  testator  died  in  the  month  of  February,  1821.  Mary 
Young  made  her  will,  dated  the  24th  July,  1835,  which,  after 
reciting  the  bequest  to,  and  the  power  of  appointment  vested  in 
her  by  her  father's  will,  proceeded  as  follows : — "  And  whereas 
the  property  to  which  I  became  entitled  under  the  will  of  my 
late  father,  and  of  which  I  had,  and  now  have,  the  power  of 
directing,  appointing,  giving,  and  bequeathing  as  aforesaid,  now 
consists  of  one  undivided  moiety,  or  half  part  or  share,  of  my 
father's  leasehold  estates  still  remaining  unsold  and  unconverted 
into  money,  and  of  the  sum  of  £15,000,  secured  on  mortgage  of 
an  estate  at  Tirsby,  in  the  county  of  Lincoln,  by  John  Hood, 
Esq.,  in  the  names  of  Ann  Martin,  Thomas  Martin,  and  Isaac 
Smith,  in  trust  for  my  own  sole  use  and  benefit,  for  life  as  afore- 
said, and  subject  to  such  my  discretion,  appointment,  gift,  or 
bequest  as  aforesaid,  and  which  said  moiety  of  the  said  lease- 
hold estates,  together  with  tlie  said  sum  of  £15,000,  so  secured 
on  mortgage  as  aforesaid,  I  compute  to  be  of  the  amount  or  value 
of  £18,000  sterling,  or  thereabouts ;  and  whereas  both  the  said 
Thomas  Martin  and  Isaac  Smith  are  dead;  now  I,  in  pursuance 
and  execution  of  the  said  power  and  authority  so  given  and 
vested  in  me  by  the  said  will  of  my  said  late  father,  as  afore- 
said, and  of  all  other  powers  and  authorities,  power 
•and  authority  me  thereunto  enabling  to  do,  by  this  my  [•584] 
last  will  and  testament,  signed  and  published  by  me  in 
the  presence  of  two  credible  witnesses,  whose  names  are  set  and 
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subscribed  to  the  attestation  of  my  signing  and  publishing  of 
this  my  will,  direct  and  appoint,  give,  and  bequeath,  the  sum  of 
£18,000  of  lawful  money  of  Great  Britain,  whether  the  same  be 
the  whole  or  parcel  only  of  the  amount  of  my  said  moiety  of  the 
said  leasehold  estates  and  other  property  given  and  bequeathed 
by  the  said  will  of  my  said  father  to  his  trustees  therein  named, 
in  trust  for  me,  and  subject  to  my  direction,  appointment,  gift, 
and  bequest,  as  aforesaid,  unto  my  said  dear  sister,  Anne  Mar- 
tin, and  to  Mr.  George  Martin  and  Edward  Foxhall,  which  said 
sum  of  £18,000  I  direct  may  be  raised  out  of  the  said  sum  of 
£15,000  so  due  to  me  on  the  said  mortgage  as  aforesaid,  and  out 
of  the  moiety  of  the  said  leasehold  estates  given  and  bequeath- 
ed by  my  said  father's  said  will,  in  trust  for  me  as  aforesaid." 
The  testatrix  then  directed  that  the  said  Anne  Martin,  Geoige 
Martin,  and  Ekiward  Foxhall,  and  the  survivors,  d&c.,  should  in- 
vest the  said  sum  of  £18,000  in  their  names  in  government  or 
real  securities,  and  stand  possessed  of  the  trust  fund  upon  the 
trusts  following  :  that  is  to  say,  as  to  the  sum  of  £9,000  sterling, 
or  one  moiety  of  the  trust  fund,  for  each  of  her  two  daughters, 
Maria  Theresa  Young  and  Anne  Young,  for  their  respective 
lives,  whether  covert  or  sole,  for  their  respective  separate  use, 
and  from  time  to  time  to  pay  the  interest  or  dividends  of  each 
of  the  said  sums  of  £9,000  and  £9,000,  or  the  stocks  or  funds 
wherein  or  whereon  the  same  should  be  invested,  as  aforesaid, 
into  the  proper  hands  of  each  of  her  said  two  daughters,  whose 
receipts  were  to  be  sufficient  discharges.  And  the  testatrix  direc- 
ted that,  in  case  her  said  daughters,  or  either  of  them,  should 
marry,  her  respective  sum  of  £9,000,  or  the  securities  upon 
which  the  same  should  be  invested,  and  also  such  further  sum 

or  sums  as  should  fall  unto  them,  or  either  of  them,  by 
[*686]    suvivorship,  in  manner  thereinafter  "mentioned,  should 

be  assigned  to  the  trustees  of  their  respective  settlements^ 
upon  trust  for  the  separate  use  of  the  said  daughters,  subject  to 
such  diiection  or  appointment  as  they  should  respectively  make 
in  favor  of  their  children  by  will,  to  be  signed  and  published  in 
the  presence  of  and  attested  by  two  credible  witnesses,  with  a 
proviso  that,  in  default  of  such  direction  or  appointment  by  either 
daughter,  her  share  in  the  £18,000,  or  any  accumulated  share' 
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in  the  securities  in  which  the  same  should  be  invested,  should, 
upon  her  death,  be  paid  to  her  children  or  only  child.  And  the 
testatrix  earnestly  requested  each  of  her  said  daughters  to  leave 
their  respective  shares  to  their  respective  daughters  in  preference 
to  their  sons.  The  testatrix  then  proceeded  as  follows . — <'But 
if  either  of  my  said  two  daughters  shall  die  unmarried,  or  shall 
have  been  married,  and  afterwards  die  without  leaving  any  such 
issue  as  aforesaid,  then  I  will,  direct,  appoint,  give,  and  bequeath 
her  said  £9,000  portion  aforesaid  unto  my  said  trustees,  or  the 
survivors  of  them,  or  the  executors,  administrators,  or  assigns  of 
such  survivor,  upon  the  trusts  and  for  the  purposes  next  here- 
inafter mentioned ;  that  is  to  say,  as  to  the  sum  of  £5,000  there* 
of,  in  trust  for  my  said  then  surviving  daughter,  under  the  same 
restrictions  as  her  own  portion  of  £9,000  aibresaid  so  given  and 
appointed  for  her ;  and,  as  to  the  remaining  £4,000  thereof,  in 
trust  for  my  said  two  sons,  Thomas  Arthur  Young  and  George 
Young,  in  equal  moieties ;  the  share  of  my  surviving  daughter 
to  be  upon  the  same  trusts  as  her  original  share ;  and  if  the  sur- 
vivor of  my  said  two  daughters  shall  happen  to  die  unmarried, 
or,  having  married,  without  leaving  any  such  issue  as  aforesaid, 
then  I  direct  and  appoint  that  the  share  of  my  said  surviving 
daughter  so  dying  without  issue  as  aforesaid,  and  which  would 
be  increased  to  the  sum  of  £14,000,  shall  be  divided  to  and  amongst 
my  three  sons,  James  Young,  Thomas  Arthur  Young,  and  George 
Young,  in  manner  following ;  that  is  to  say,  the  sum  of 
£2,000  thereof  *unto  my  son  James  Young,  and  the  sum  [*686] 
of  12,000  unto  and  between  my  said  sons  Thomas  Arthur 
Young  and  George  Young,  to  and  for  their  own  use  and  bene- 
fit absolutely.  And  if  either  of  the  said  Thomas  Arthur  Young 
and  George  Young  shall  happen  to  die  unmarried,  or,  after  hav- 
ing married,  without  leaving  any  lawful  issue  (in  the  lifetime 
of  the  survivor  of  my  said  daughters,)  then  I  direct,  appoint,  give, 
and  bequeath,  the  share  or  shares  of  the  said  Thomas  Arthur 
Young  and  George  Young  of  and  in  the  share  or  shares  of  my 
said  daughter  and  daughters  so  djring  unmarried  and  without 
leaving  issue  as  aforesaid,  unto  the  survivor  of  my  said  sons, 
Thomas  Arthur  Young  and  George  Young  (in  case  either  shall 
die  without  leaving  issue  as  aforesaid) ;  or  if  both  of  my  said 
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sons,  Thomas  Arthur  Young  and  George  Young,  should  die  un« 
married,  or,  having  married,  without  leaving  such  issue  as  afore- 
said, then  I  direct,  appoint,  give,  and  bequeath  the  whole  of  my 
said  two  daughters'  said  shares  and  fortunes  unto  my  said  son 
James  Young  absolutely.  But  I  most  earnestly  wish  that  what- 
ever share  or  shares  my  said  sons,  or  any  of  them,  shall  or  may 
receive  out  of  the  fortunes  of  my  said  two  daughters,  or  either 
of  them,  by  the  contingencies  aforesaid,  they,  my  said  sons,  or 
such  of  them  as  ^all  receive  the  same,  may  give  or  settle  the 
same,  on  their  respective  daughters,  or  an  only  daughter,  in  case 
they,  or  any,  or  either  of  them,  shall  have  any,  in  preference  to 
any  son  or  sons.  *♦•♦♦♦•  And  in  case  my  said 
two  daughters,  and  also  my  said  three  sons,  should  happen  to 
die  in  my  lifetime  unmarried,  and  without  leaving  any  issue,  then 
1  direct,  appoint,  will,  and  ordain,  that  the  whole  of  the  said  por- 
tions or  fortunes  I  have  so  directed,  appointed,  given,  and  be- 
queathed to  or  for  the  benefit  of  my  said  two  daughters,  as  well 
originally  as  contingently,  and  contingently  to  my  said  two  sons 
respectively,  shall,  together  with  any  other  property,  which  I  am 

or  may  or  shall  be  entitled  to  under  and  by  virtue  of  my 
[*687]    said  father's  said  will,  sink  into  and  *be  considered  as, 

and  constituting  part  and  parcel  of,  my  general  personal 
estate.  And  I^o  hereby  will,  order,  and  direct,  that  all  my  just 
debts,  funeral  and  testamentary  expenses  and  legacies  herein- 
after given  and  bequeathed,  be  paid  out  of  my  general  personal 
estate  and  effects ;  and  after  payment  of  all  my  just  debts,  fune- 
ral and  testamentary  expenses,  and  pecuniary  legsu^ies,  I  give 
and  bequeath  all  the  residue  of  my  personal  estate  and  effects 
whatsoever  and  wheresoever,  and  of  what  nature  or  kind  soever, 
unto  my  said  two  sons,  Thomas  Arthur  Young  and  George 
Young,  if  both  living  at  the  time  of  my  decease,  in  equal  shares 
and  proportions,  or  if  either  of  them  should  be  then  dead,  with- 
out leaving  any  issue,  wholly  to  the  survivor  of  them ;  and  if 
they  shall  be  then  both  dead,  without  leaving  any  issue,  ,then 
wholly  to  my  said  son  James  Young :  and  if  he  should  be  then 
dead,  without  leaving  any  issue,  leaving  my  said  daughters  or 
either  of  them  living,  then  to  and  amongst  my  said  daughters, 
or  the  survivor  of  them,  equally,  or  to  an  only  siurviving  daugh- 
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ter,  if  there  should  he  but  one  living,  UTpoa  the  same  trusts  as 
hereinbefore  declared  with  respect  to  their  respective  original  por- 
tions or  fortimes ;  but  nevertheless  I  will  and  direct,  that,  if  either 
of  my  said  daughters,  or  any  of  my  said  sons,  should  happen  to 
die  leaving  issue,  the  issue  of  each  of  my  said  daughters  and 
sons  90  dying  and  leaving  such  issue,  shall  take  their,  her,  or 
his  respective  parent's  share  of  the  provisions  I  have  hereby  made 
for  my  said  daughters  and  sons  respectively,  equally,  share  and 
share  alike,  in  case  the  parents  or  parent  of  such  issue  shall  not 
have  otherwise  given  or  appointed  the  same  by  deed  or  will,  im- 
der  their,  her,  or  his  respective  hand  and  seal  duly  executed  in 
the  presence  of  and  attested  by  two  or  more  credible  witnesses 
respectively.  And  if  all  my  said  children  should  happen  to  die 
in  my  lifetime,  without  leaving  any  issue,  then  I  give  and  be- 
queath all  my  residuary  personal  estate  and  effects  to  my  then 
next  of  kin,  to  be  distributed  according  to  the  Statute  of 
Distributions  *of  Intestates'  Personal  Estates.**  And  the  [*BSS\ 
testatrix  appointed  the  said  Anne  Martin,  George  Martin, 
and  Edward  Foxhall,  to  be  joint  executrix  and  executors,  as 
well  as  trustees,  of  her  will. 

The  testatrix  died  on  the  7th  April,  1837,  leaving  her  before- 
named  three  sons,  James,  Thomas  Arthur,  and  Geoi^e,  and  her 
before-named  three  daughters,  Anne,  and  Maria  Theresa,  and  also 
a  daughter  JuUan^^  surviving  her.  Aime  Young  died  in  the  year 
1839,  unmarried ;  the  other  children  were  all  living  at  the  insti- 
tution of  the  suit. 

The  bill  was  filed  by  Thomas  Arthur  Young  and  George 
Young,  against  the  executors  of  Mrs.  Young  (one  of  whom  was 
also  the  representative  of  Thomas,  Martin,)  and  the  other  sur- 
viving children  of  Mrs.  Young,  praying  an  account  of  Thomas 
Martin's  personal  effects  beyond  the  £18,000  possessed  by  his 
representative,  and  the  usual  accounts  of  Mrs.  Young's  personal 
estate,  and  that  the  residue  of  her  estate  might  be  ascertained, 
&c. 

The  points  raised  on  behalf  of  the  plaintiffs  will  be  seen  from 
the  arguments  of  their  counsel.  ^ 

Mr.  Russell  and  Mr.  i^^esd  for  Che  plaintiffs.— First,  the  ap- 
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pointment  of  the  £18,000  is  not  an  appointment  of  the  whole 
fund.  [The  Vice-Chancellor.— The  £18,000  is  to  be  «  raised  out 
of  certain  property  mentioned.]  And  that  sum  was  to  be  raised 
whether  it  were  the  whole  or  a  parcel  of  the  moiety  given  to  the 
testatrix  by  her  father's  will,  but  nothing  beyond  that  sum  is  ap- 
pointed. There  are  sufficient  wonjs  in  other  parts  of  the  will 
to  dispose  of  the  excess.  Secondly,  the  gift  of  the  £4000  to  the 
plaintiff  is  absolute.  The  subsequent  words,  which  are  of  a  very 
vague  and  loose  description,  are  not  sufficient  to  cut  down  this 
absolute  gift.  The  subsequent  words,  if  they  apply  to  this  gift, 
refer  only  to  the  death  of  the  sons  within  a  given  time ;  that  is 

to  say,  in  the  lifetime  of  the  testatrix,  or  of  the  person  to 
[*589]    whom  their  interest  is  postponed.    You  cannot  *impute 

to  the  testatrix  the  intention  of  cutting  down  the  £4000 
gift  to  the  event  of  the  sons  not  surviving  Maria  Theresa.  If 
the  contingent  gift  of  £12,000  is  made  subject  only  to  the  contin- 
gency of  their  dying  without  issue  in  her  lifetime,  why  should 
the  £4000  gift  be  less  absolute  ?  Thirdly,  the  words  "  I  earn- 
estly wish,"  &c.,  create  no  trust  And  fourthly,  the  plaintiffs  are 
entitled  to  the  residue.  Upon  this  point,  as  upon  the  second,  the 
case  of  OaUand  v.  Leanard{a)  is  applicable. 

Sir  Walter  RiddeU,  for  the  defendants,  the  trustees. 

Mr.  Simpkinson  and  Mr.  Heathfieldj  for  the  defendant  James 
Young,  contended  that  the  plaintiffs  were  not  now  entitled  to 
that  sum,  inasmuch  as  the  defendant  James  Young  might  be- 
come entitled  in  an  event  which  was  clearly  pointed  out  by  the 
will,  namely,  both  the  other  sons  dying  without  issue  in  the  life- 
time of  the  siurvivor  of  the  daughters. 

Mr.  Cooke,  for  the  defendant  Maria  Theresa  Young. 
Mr-  Addis,  for  the  defendant  Juliana  Yoimg. 

Mr.  RusseU,  in  reply,  referred  to  Jeuour  v.  Jbtour,(ft)  and  Hoy 
V.  Master.(c) 

(a)  1  Swuift.  161.  (6)  10  Vat.  562.  (e)  6  Sim.  568. 
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The  Vice-Chancellor. — ^I  am  of  opinion,  that,  plainly,  the 
testatrix  only  meant  to  appoint,  in  the  way  that  she  has  appoint- 
ed specially  in  the  early  part  of  the  will,  property  to  the  extent 
of  £18,000 ;  and  that,  if  the  property  exceeded  £18,000,  the  ex- 
cess is  either  appointed  by  the  latter  words  of  the  will,  for  the 
same  purposes  as  the  residuary  personal  estate,  or  is  unap- 
pointed  :  if  unappointed,  it  *falls  back  upon  the  father's  [*690] 
will.  Under  the  father's  will,  Mrs.  Young  and  her  sister. 
Miss  Martin,  were,  as  I  understand,  the  residuary  legatees ;  I 
understand  also  that  they  were  the  father's  sole  next  of  kin ;  and, 
as  to  the  share  of  Miss  Martin,  I  am  told  that  she  has  executed 
a  deed,  by  which  she  has  assigned  her  portion,  if  any,  upon  the 
trusts,  and  for  the  purposes,  by  which  the  residuary  personal 
estate  of  her  sister  is  affected.  Therefore,  in  every  view  of  the 
case,  the  surplus  of  the  fimd  beyond  the  £18,000  belongs  to  the 
residuary  personal  estate  of  Mrs.  Young.  That  deed,  whether 
material  or  immaterial,  I  understand  to  be  admitted  as  part  of 
the  case. 

An  observation  was  made  by  Mr.  Cooke,  with  respect  to  the 
mAnner  in  which,  in  the  latter  part  of  the  will,  the  testatrix  men- 
tions ^'any  other  property  which  I  am,  or  may,  or  shall  ibe  enti- 
tled to  under  or  by  virtue  o(  my  said  father's  said  will."  She 
uses  the  word  '<  other"  there  for  the  purpose  of  distinguishing 
what  she  there  mentions  from  "  the  whole  of  the  said  portions  or 
fortunes  I  have  so  directed,  appointed,  given,  and  bequeathed  to 
or  for  the  benefit  of  my  said  two  daughters,  as  well  originally 
as  contingently,  and  contingently  to  my  said  sons."  If  a  declar- 
ation, therefore,  were  wanting,  in  addition  to  what  she  has  spe- 
cifically said,  there  is  here  declaration  plain,  that  that  gift  did 
not  exhaust  the  whole  of  what  she  was  entitled  to  under  her  fa- 
ther's will.  For  the  reasons,  however,  which  I  have  stated,  it  is 
not  necessary  to  give  an  opinion  whether  these  words  appoint 
the  surplus  beyond  the  £18,000 ;  for,  whether  they  appointed  it 
or  not,  that  surplus  falls  into  the  residue. 

There  is  one  point  which  I  have  omitted  to  notice,  namely, 
the  question  on  the  words  of  recommendation  in  the  father's 
will.  Questions  sometimes  arise,  whether  the  words  of  recom- 
mendation are  or  are  not  intended  to  be  obligatory,  that  is,  to  be 

Vol.  n.  69 


690  CASES  IN  CHANCERY. 

1843. — ^Yonngr  7.  Martin. 

words  of  injunction  ;  but  I  never  knew  such  a  question 
[*591]    to  be  made  where  the  testator  has  stated,  as  he  *has  sta- 
ted here,  that  they  are  not  to  be  considered  as  words  of 
injunction.    He  has  told  you  that  they  are  to  be  considered  as 
precatory  words,  and  not  otherwise. 

With  regard  to  the  £4000,  the  testatrix  gives  a  fortune  of 
£18,000  equally  between  her  two  daughters,  £9000  for  each, 
settling  each  portion  on  them  and  their  children  ;  but  provides, 
that,  if  either  of  them  shall  die  unmarried,  £5000  of  her  portion 
shall  go  to  increase  her  sister's  fortune,  to  make  it  £14,000,  and 
that  the  remaining  £4000  shall  go  between  two  of  her  sons, 
being  £2000  apiece.  She  then  provides  for  the  event  of  the 
second  sister  dying  unmarried,  or  without  leaving  issue,  and, 
in  that  event,  gives  £12,000  of  her  £14,000  to  the  two  sons  who 
before  had  the  £4000,  and  £2000  to  another  son,  named  James, 
and  in  words  giving  of  themselves  the  absolute  interest  to  those 
sons,  and  not  raising  any  difficulty.  But  the  testatrix's  will  pro- 
ceeds in  these  words : — "And  if  either  of  the  said  Thomas  Ar- 
thur Young  and  George  Yoimg" — ^those  are  the  two  sons  to 
whom  she  has  given  the  £4000  in  the  first  contingency,  and 
the  additional  £12,000  in  the  second  contingency — "should 
happen  to  die  unmarried,  or,  after  having  married,  without  leav- 
ing any  lawful  issue  in  the  lifetime  of  the  survivor  of  my  said 
daughters."  Now  to  stop  there  for  a  moment,  to  whatever  sub- 
ject this  clause  applies,  I  am  of  opinion  that  I  am  not  authorized 
by  any  rule  of  interpretation,  to  read  those  words,  "in  the  life- 
time of  the  survivor  of  my  said  daughters,"  as  meaning  any- 
thing but  that  which,  literally  and  grammatically,  and  accord- 
ing to  the  ordinary  use  of  language,  they  import  If  either  of 
those  two  sons  "should  happen  to  die  unmarried,  or,  after  hav- 
ing married,  without  leaving  any  lawful  issue  in  the  Ufetime 
of  the  survivor  of  my  daughters,  then  I  direct,  appoint,  give,  and 
beqvieath" — what?  "The  share  or  shares  of  the  said  Thomas 
Arthur  Young  and  George  Young."  Now  it  must  be  recollected 
that  this  is  only  applied  to  the  case  of  the  death  of  one 
[*592]  of  the  two  sons;  but  *she  says,  "the  share  or  shares  of 
the  said.  Thomas  Arthur  Young  and  George  Young," 
by  which,  therefore,  she  must  mean  that  one  son  might  h&ve 
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two  shares,  and  then  she  goes  €Na  to  say —"of  and  In  the  share 
or  shares  of  my  said  daughter  ajm  daughters'^  djang  unmar- 
ried, and  without  leaving  issu^,,as  aforesaid,  ubto  the  survivor 
of  my  said  sons,  Thonias:  Arthur  Young  and  George  Young, 
in  case  either  shall  die  without  leavlhg  issue,  as  aforesaid." 
Now,  if  there  were  nothing 'more  in  the  will,  I  should  say  that 
it  would  render  it  necessary  to  hold  that  she  was  here  speaking* 
of  the  £4000 ;  hut  it  is  made  still  plainer,  as  far  as  anything 
can  be  plain  on  this  will,  by  what  follows :  "Or  if  both  my  said 
sons,  Thomas  Arthur  Young  and  George  Young,  should  die 
unmarried,  or,  having  married,  without  leaving  such  issue  as 
aforesaid,  then  I  direct,  appoint,  give,  and  bequeath  the  whole 
of  my  said  two  daughters'  said  ^ares  and  fortunes  unto  my 
said  son  James  Young  absolutely."  I  am  of  opinion,  therefore, 
that,  notwithstanding  the  words  of  absolute  gift,  in.  which  the 
£4000  and  the  £12,opO  were  given  before,  both  the  £4000, 
which  was  directed  to  jfe  received  in  the  lifetime  or  the  survi-* 
ving  daughter,  and  die  £12,000,  which  could  not  be  received 
until  after  the  death  of  the  surviving  daughter,  are  included  in 
this  gift  The  consequence  is,  that,  one  of  the  daughters  being 
now  alive,  the  £4000  cannot  now  be  paid, — a  conclusion  which 
renders  it  necessary  now  to  express  any  opinion  on  the '  point, 
whether  the  words  beginning,  "but  I  most  earnestly  wish,"  do 
or  do  not  create  a  trust, — whether  those  words  are  or  are  not 
merely  precatory.  I  see  enough  in  this  will  to  render  it  neces- 
sary to  say  that  the  £4000  cannot  now  be  paid. 

The  next  question  is  upon  the  residue  of  the  estate,  in  giving 
which,  she  says,  "I  give  and  bequenth  all  the  residue  of  my 
personal  estate  and  effects  whatsoever  and  wheresoever,  and  of 
what  nature  or  kind  soever,  to  my  said  two  sons,  Tho- 
mas Arthur  Young  and  George  Young,  *if  both  living  ['SOS] 
at  the  time  of  my  decease,  in  equal  shares  and  propor- 
tions ;  or,  if  either  of  them  should  be  then  dead;"  that  is,  at 
her  decease,  "without  leaving  any  issue,  wholly  to  the  survivor 
of  them;  and  if  they  shall  be  then  both  dead,"  that  is,  at  the 
tiihfe  of 'her  decease,  "without  leaving  any  issue,  then  wholly  to 
my  said .  son  Janies  Young ;  and  if  he  shall  be  then  dead;"  that 
is,  at  the  time  of  her  decease,  "without  leaving  any  issue,  leav- 
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ing  my  said  daughters,  or  either  of  them  then  liring,  then  to 
and  amongst  my  said  daughters,  or  the  survivor  of  them,  equal- 
ly, or  to  an  only  surviving  daughter,  if  there  should  be  but 
one  Uving,  upon  the  same  trusts  as  hereinbefore  declared  with 
respect  to  their  respective  original  portions  or  fortunes." 

Now  she  has  referred^  simply  and  plainly  to  the  time  of  her 
own  death.  She  goes  on — "But,  nevertheless,  I  will  and  direct 
that,  if  either  of  my  said  daughters,  or  any  of  my  sons  should 
happen  to  die,  leaving  issue" — and  I  think,  considering  the  place 
in  which  these  words  stand,  that  they  immediately  apply  to  the 
provisions  that  she  has  already  made  with  respect  to  the  event 
of  dying  in  her  Ufetime  without  leaving  children :  and  there  is 
the  connection  of  this  clause  with  the  preceding  sentence,  by  the 
commencing  words, "  But,  nevertheless."  "  But  nevertheless,  I 
will  and  direct,  that,  if  either  of  my  said  daughters  or  any  of 
my  sons,  should  happen  to  die  leaving  issue,  the  issue  of  each 
of  my  said  daughters  and  sons  so  dying  and  leaving  such  issue 
shall  take  their,  her,  or  his  respective  parent's  share  of  the  pro* 
visions  I  have  hereby  made  for  my  said  daughters  and  sons  re« 
spectively,  equally,  share  and  share  alike,  in  case  the  parent  or 
parents  of  such  issue  shall  not  have  otherwise  given  or  appoin- 
ted the  same." 

Now  here  there  are  two  different  considerations :  one  is  as  to 
the  extent  of  the  word  "  provisions ;"  whether  that  is  to  be  held 
as  going  beyond  the  residue  of  which  she  is  here  dispo- 
[*594]  sing.  I  think  not ;  because  the  passage,  as  I  have  *al* 
ready  said,  commencing  with  the  words  "  But  neverthe- 
less," is  introduced  in  close  connexion  with  the  passage  which 
precedes  it,  and  for  the  purpose  of  qualifying  that  passage. 

It  is,  I  think,  necessary  to  hold  that  the  word  "  provisions" 
here  means  only  the  residue  equally,  share  and  share  alike,  "  in 
case  the  parent  or  parents  of  such  issue  shall  not  have  otherwise 
given  or  appointed  the  same."  Those  words  create  this  difficul- 
ty :  if  it  is  to  be  held  that  the  residue  was  vested  absolutely  in 
the  sons,  upon  their  surviving  her,  she  may  be  thought  to  have 
supposed  her  sons  capable  of  appointing  in  her  lifetime  the 
property  that  they  were  to  take  under  her  will,  they  dying  be- 
fore her.    It  is  impossible  for  me  to  speculate  on  what  this  tes- 
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tatriz  did  or  did  not  mean,  further  than  as  the  very  language 
which  she  has  used  is  liable  to  be  construed.  I  am  of  opinion, 
that  the  two  sons,  Thomas  Arthur  Young  and  Geoi^  Yoimg, 
having  survived  the  testatrix,  are  absolutely  entitled  to  the  resi- 
due. 

A  question  then  arose  as  to  the  manner  of  apportioning  the 
costs  of  the  suit 

The  Yice-Chancellor  directed  that  so  much  of  the  costs 
as  related  to  the  respective  funds  of  £4,000  and  £14,000  should 
be  borne  by  those  funds  respectively,  and  that  the  other  costs  of 
the  suit  should  be  borne  by  the  testatrix's  residuary  estate,  inclu- 
ding the  excess  oi  the  appointable  fund  bejrond  the  £18,000. 


•QooDESSV.  Williams.  \Vi9S\ 

1643:  Not.  13th,  16Ch. 

Where  a  poaoa  ■  oeized  of  an  oftate  in  fee,  defeasible  by  a  comiitional  limitatioo, 
■hifUng  nie,  or  execatory  deviM,  the  inheritance  k  not  repreiented  in  this  Conrt 
merely  by  the  penon  who  has  the  defeasible  estate. 

Joseph  Owen  Williams,  by  his  will,  after  bequeathing  va- 
rious pecuniary  legacies,  devised  certain  freehold  tenements,  and 
all  other  his  real  estate  whatsoever,  unto  and  to  the  use  of  Alfred- 
Iliff  Goodess  and  John  Robbins,  their  heirs  and  assigns,  upon 
trust  to  pay  the  rents,  issues,  and  profits  of  the  same  to  his  wife 
Mary  Ann,  for  her  life,  in  case  she  should  so  long  continue  his 
widow,  to  be  by  her  applied  in  the  maintenance  of  herself,  and 
in  the  rearing,  maintenance,  and  education  of  his  children  unti. 
they  should  severally  attain  the  age  of  twenty-one  years ;  and 
in  case  his  said  wife  should  happen  to  marry  again,  then  to  pay 
the  rent  of  a  certain  house  to  his  said  wife  for  her  life,  and  he 
directed  the  rents,  issues,  and  profits  arising  from  the  other  part 
of  his  freehold  lands,  hereditaments,  and  premises  to  be  applied 
to  the  rearing,  education,  and  maintenance  of  liis  children  until 
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the  youngest  or  youDgest  surviving  child  should  attain  the  age 
of  twenty-one  years ;  and,  when  and  as  soon  as  that  event  should 
have  happened,  then  upon  trust  to  pay  and  divide  such  last- 
mentioned  rents  and  profits  during  the  lifetime  of  his  said  wife, 
and,  whether  she  should  then  be  his  widow  or  not,  unto  and 
among  his  said  children,  share  and  share  alike,  if  more  than 
one,  and  if  there  should  be  but  one  such  child,  then  to  such  one  or 
only  child ;  and,  from  and  after  the  decease  of  his  wife,  upon 
trust  that  they,  his  said  trustees,  and  the  survivor  of  them,  his 
heirs  and  assigns,  should  stand  seized  and  possessed  of  all  and 
every  his  said  freehold  lands,  messuages,  tenements,  heredita- 
ments, and  premises,  and  all  other  his  estate  and  efiects,  in  trust 
for  all  his  said  children,  their  respective  heirs,  executors,  admin- 
istrators, and  assigns,  as  tenants  in  common,  and  not  as  joint 

tenants ;  and,  if  there  should  be  but  one  such  child 
[•596]    *then  living,  in  trust  for  such  one  or  only  child,  his  or 

her  heirs,  executors,  administrators,  and  assigns ;  and  in 
case  any  or  either  of  his  said  children  should  die  in  the  lifetime 
of  his  said  wife,  leaving  lawful  issue,  then  he  gave  and  devised 
the  part  or  share  or  respective  parts  or  shares  of  such  deceased 
child  or  children  unto  his,  her,  or  their  lawful  issue  at  the  said 
age  of  twenty-one  years,  and  to  his,  her,  or  their  respective  heirs, 
executors,  administrators,  and  assigns,  and  the  rents  and  annual 
proceeds  thereof  in  the  meantime  he  directed  should  be  paid  and 
appUed  in  the  rearing  and  educating  of  such  issue  ;  and,  in  case 
there  should  be  no  such  child  or  the  issue  of  any  such  child  liv- 
ing at  the  decease  of  his  said  wife,  then  he  directed  that  they, 
his  said  trustees  and  the  survivor  of  them,  his  heirs  and  assigns, 
should  stand  seized  and  possessed  of  his  said  freehold,- lands 
and  hereditaments  and  other  his  estate  and  efiects  in  trust  for 
his  three  sisters,  Maria  Greensall,  Elizabeth  Jackson,  and  Jane 
Williams,  their  respective  heirs,  executors,  administrators,  and 
assigns,  as  tenants  in  common  ;  and,  in  case  ^ny  or  either  of 
them,  his  said  sisters  should  die  in  the  lifetime  of  his  said  wife, 
leaving  lawful  issue,  then  in  trust  to  stand  seized  and  possessed 
of  the  share  or  shares  of  such  of  them,  his  sisters,  who  should 
so  die,  for  such  issue  and  their  respective  heirs,  executors,  ad- 
ministrators, and  assigns,  as  tenants  in  common. 
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The  testator  died  in  August,  1842,  leaying  his  widow  and  two 
infant  children  surviving  him. 

The  personal  estate  of  the  testator  being  insufficient  to  satisfy 
his  debts,  this  bill  was  filed  by  the  trustees,  who  were  also  the 
executors  of  the  testator,  against  the  widow  and  infants,  praying 
that  all  proper  accounts  might  be  taken  of  the  testator's  debts 
and  effects,  and  that  the  real  estate  might  be  sold. 

On  the  cause  coming  on  for  hearing, — 

Mr.  Preding,  for  the  defendants,  objected  that  the  *tes-    [*59!^ 
tator's  three  sisters  should  have  been  made  parties  to  the 
suit ;  for,  although  the  infants  had  at  present  a  vested  interest, 
yet  that  interest  might  be  devested  by  their  deaths  in  the  lifetime 
of  the  wife. 

Mr.  Haig,  for  the  plaintiffs. — ^Those  in  remainder  will  be 
bound  by  a  decree  against  those  who  have  the  first  estate  of  in- 
heritance: Cholnumdeley  y.  Clinton.{a)  [TTie  Vtoe-Chancettor. 
— ^Has  that  rule  ever  been  extended  to  the  case  of  an  estate  in 
fee,  subject  to  be  devested  by  a  conditional  limitation  ?  The 
limitation  to  the  sisters  comes  in  destruction  of  the  prior  estate.] 
In  Hopkins  v.  HopkinSj{b)  Lord  Harduncke,  after  observing  that 
at  law  a  contingent  remainder  is  required  to  vest  within  a  cer- 
tain time,  in  order  that  there  may  be  a  tenant  of  the  freehold  to 
perform  the  services  due  in  respect  of  the  land,  A^c,  says,  that 
that  does  not  hold  in  the  case  of  a  trust  or  equitable  estate,  as 
the  trustee  is  tenant  of  the  freehold ;  and  he  adds,  as  a  conse- 
quence, that,  "  let  there  be  ever  so  many  limitations  in  contin- 
gency upon  the  trust,  it  is  sufficient  to  bring  the  trustees  before 
the  Court,  together  with  the  first  person  who  has  a  remainder  of 
an  inheritance  vested  and  the  estate  itself ;  and  all  persons  that 
may  hereafter  become  interested  will  be  bound  by  the  decree, 
unless  there  be  fraud  or  collusion."  In  Cockbum  v.  Thompson^{(i) 
Lord  EldoUj  after  mentioning  the  general  rule,  observes,  that 
persons  having  present  immediate  valuable  interests  in  the  es- 
tate may  be  deeply  affected  by  it    [  The  Vice-ChanceUar. — Sup- 

(a)aj.&W.l.  (i)  W«rt»  Rep.  T.  Haidir.  619 ;  1  Atk.  581. 600. 

(e)16y6f.39ft 
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pose  a  woman  of  great  age  and  without  issue  to  be  seised  in  fee 
of  an  estate,  subject  to  an  executory  devise(a)  in  favor  of  A.,  in 
the  event  of  her  dying  without  leaving  issue  in  A.'s  life- 
time.] That  might  possibly  be  an  exception  to  the  rule. 
[*696]  *In  these  cases,  the  importance  of  the  subject  and 
general  convenience  are  to  be  regarded:  Pelham  v. 
Oregori/.{b) 

The  Yice-Chancellor. — ^It  has  always,  I  apprehend,  been 
^nsidered,  that,  where  a  person  is  seized  in  fee  of  an  estate, 
having  that  seisin  liable  to  be  defeated  by  a  shifting  use,  condi- 
tional limitation,  or  executory  devise,  the  inheritance  is  not  re- 
presented here  merely  by  the  person  who  has  the  fee  liable  to  be 
defeated.  If  I  were  to  hold  otherwise  in  the  present  case,  I 
think  that  a  purchaser  of  the  estate  might  object  to  the  title. 

After  the  case  had  been  disposed  of^  FreeUng  mentioned 
BrookfiMy.  Bradley.{c) 


Cliff  v.  Wadswori* h. 

1843:  Novvmber  Sth. 

One  of  wrenl  mortgagMf  oompelled  to  pay  the  coitft  and  another  lefived  hk  ooile, 

of  a  mit  to  redeem  the  mortgage ;  and  the  intereat  on  the  mortgage  money  dedand 

to  atop  on  the  day  of  the  tender. 

By  indentures  of  lease  and  release,  dated  the  8th  and  9tfa 
May,  1837,  Charles  Heape,  in  consideration  of  £650,  conveyed 
certain  freehold  property  to  Geoige  Wadsworth,  in  fee,  subject  to 
a  proviso  for  redemption,  on  payment  of  the  principal  money  at 
the  expiration  of  five  years  from  the  date  of  the  indenture  of 
release,  with  half-yearly  interest  in  the  meantime,  on  the  8th  No- 
vember and  8tfa  May  in  each  year.    By  the  indenture  of  release, 

(a)  Cro.  Jae.  590 ;  1  Eq.  Ca.  Abr.  187,  pi  4  (»)  1  Edfln,  51& 

(e)Jaei  6S9 
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Mary  Jabet,  by  the  direction  of  Charles  Heape,  assigned  to  Jesse 
Wilkes  the  residue  of  a  certain  term  of  600  years  then  subsisting 
in  part  of  the  mortgaged  premises,  in  trust  for  George  Wadsworth, 
and  for  better  souring  the  principal  sum  of  £560  and  interest, 
and,  subject  thereto,  in  trust  for  Charles  Heape,  his  heirs  and  as- 
signs. 

*By  an  indenture  of  assignment,  dated  the  8th  May,    [*699] 
1837,  Charles  Heape,  in  consideratfon  of  £600,  mort- 
gaged certain  chattel  leaseholds  to  Wadsworth,  which  were 
made  redeemable  at  the  same  period  as  the  freeholds. 

In  July,  1837,  George  Wadsworth  died,  having,  by  his  will, 
appointed  Joseph  Brittle  Wadsworth,  Jubal  Hughes,  and  John 
Bott,  a  solicitor,  devisees,  trustees,  and  executors  of  all  his  real 
and  personal  estate;  and  in  Jime,  1840,  Charles  Heape  died, 
having,  by  his  wiU,  appointed  the  plaintiff,  Thomas  Cliff,  and 
Henry  Horton,  (since  deceased,)  devisees,  trustees,  and  executors 
of  all  his  real  and  personal  estate. 

Disputes  having  arisen  between  Wadsworth,  Hughes,  and 
Bott,  touching  the  receipt  of  the  interest  upon  the  mortgage  debt, 
and  Wadsworth's  solicitors  having  given  the  plaintiff  notice  not 
to  pay  it  to  Hughes,  the  plaintiff  became  desirous  of  paying,  off 
the  two  principal  sums  of  £650  and  £600.  He  accordingly,  as 
suryiving  trustee  and  executor  under  Heape's  will,  caused  a 
notice  in  writing,  dated  the  12th  October,  1841,  to  be  served  on 
Wadsworth,  Hughes,  and  Bott,  of  his  intention  to  pay  off  the 
principal  sum  of  £650  and  interest,  on  the  8th  May,  1842,  at  the 
hour  of  twelve  at  noon,  at  John  Bott^s  office  in  Newhall-street, 
Birmingham ;  and  also  a  like  notice,  dated  the  9th  November! 
1841,  to  be  served  on  the  same  parties,  of  his  intention  to  pay 
off  the  principal  sum  of  £500  and  interest,  on  the  same  day,  at 
the  same  hour  and  place ;  and  by  such  notices  he  informed 
them,  that  the  drafts  of  re-conveyance  and  re-assignment  of  the 
mortgaged  premises  would  be  delivered  to  John  Bott,  or  to  such 
other  solicitior  as  they  should  require,  for  perusal  on  their  re- 
spective behalves. 

In  pursuance  of  the  notices,  the  plaintiff  caused  a  draft  of  a. 
re-conveyance  of  the  freehold  premises,  and  also  a  draft  of  a  re- 
assignment of  the  leasehold  premises,  to  be  prepared  and  for- 
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warded  to  John  Bott  for  his  perusal,  who,  on  the  28th 
[*600]    April,  1842,  perused  and  approved  of  the  ^drafts,  and  re- 
turned them,  so  approved,  to  the  plaintiff's  solicitor. 

On  the  30th  April  the  plaintiff  caused  the  drafts  to  be  forwar* 
ded  to  Messrs.  Spurrier  and  Chaplin,  the  solicitors  of  J.  B.  Wad»- 
worth,  who,  on  the  6th  May,  1842,  returned  them  with  their  ap- 
proval, together  with  the  following  letter: — "Paradise-street, 
6th  May,  1842. — ^Wadsworih's  trustees  to  Cliff. — ^We  have  ap- 
proved of  these  drafts,  and  our  client  will  execute  the  deeds, 
provided  the  principal  and  interest  be  paid  into  Messrs.  MoiliottsP 
bank,  to  the  credit  of  the  three  executors,  and  provided  our 
charges  upon  your  present  and  former  occasions  be  paid  by  your 
client,  but  upon  no  other  terms.  Our  Mr.  Chaplin  is  going  to 
London  to<lay,  and  will  not  return  until  Monday ;  but  if  you 
can  get  the  other  executors  to  agree  to  the  terms  we  have  men- 
tioned, our  client  will  attend,  with  one  of  our  clerks,  to  complete 
the  business.  We  shall  require  to  compare  the  recitals  in  the 
re-conveyance  and  re-assignment  with  the  original  deeds,  and 
we  shall  require  Thomas  Cliff's  title  to  be  proved  in  the  usual 
way,  before  we  permit  our  client  to  execute  the  deeds  in  ques- 
tion. We  have  seen  Mr.  J.  B.  Wadsworth,  and  had  his  direc- 
tions to  write  to  you  to  this  effect." 

The  plaintiff  also  caused  the  drafts  to  be  sent  to  Mr.  Haywood 
of  Birmingham,  the  solicitor  of  Hughes,  who,  on  his  behalf,  ap- 
proved of  them. 

The  plaintiff  then  caused  engrossments  to  be  prepared  from 
the  drafts;  and  the  8th  May,  1842,  falling  on  a  Sunday,  it  was 
arranged  that  all  the  parties  should  attend  at  Bott's  office,  at 
twelve  o'clock  on  Monday,  the  9th,  for  the  purpose  of  completing 
the  business.  Subsequently,  however,  Wadsworth's  solicitor 
wrote  to  the  plsdntiff's  solicitor,  requesting  that  the  meeting 
should  be  postponed  until  the  11th. 

The  appointment  on  the  9th  was  attended  by  the 
[*601]  plaintiff  *and  his  solicitor,  and  by  Bott,  and  Hughes 
and  his  .<x)licitor.  The  engrossments  were  produced  by 
the  plaintiff's  solicitor,  for  execution  by  the  several  parties,  and 
he  also  produced  and  tendered  the  sum  of  £1166,  for  principal 
and  interest,  to  Bott  and  Hughes,  in  bank-notes,  and  they  ac- 
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knowledged  the  tender  and  the  correctness  of  it.  Hughes,  how- 
ever, who  had  possession  of  the  title-deeds,  and  claimed  some 
beneficial  interest  in  the  mortgaged  property,  refused  to  execute 
the  deed,  unless  the  interest  was  paid  to  himself,  on  his  sole  re- 
ceipt ;  on  which  the  plaintiff's  solicitor  asked  Bott  if  he  would 
join  Hughes  in  a  receipt  for  the  interest,  offering,  on  his  so  doing, 
to  pay  the  money  to  Hughes ;  but  Bott  refused  to  sign  any  re- 
ceipt, except  on  the  deed.  Neither  Wadsworth  nor  his  solicitor 
attended  the  meeting,  and  the  parties  who  did  attend  separated 
without  payment  of  the  money  or  execution  of  the  deeds. 

A  second  appointment  was  then  made  by  the  plaintiff's  solici- 
tor with  Bott,  Hughes,  and  the  solicitors  of  Wadsworth,  for  a 
meeting  on  the  11th  May,  1842,  which  was  attended  by  the 
plaintiff  and  his  solicitor  and  Bott.  After  waiting  a  considera- 
ble time,  the  plaintiff's  solicitor,  in  consequence  of  Wadsworth's 
not  attending,  went  to  the  office  of  Messrs.  Spurrier  and  Chap- 
lin, his  solicitors,  where  he  saw  Wadsworth,  who  said  that  he 
would  not  go  to  the  office  of  Bott,  or  cross  his  threshold.  The 
latter,  on  being  informed  of  this  expression,  replied,  "As  Wads- 
worth refuses  to  cross  my  threshold,  I  decline  crossing  it  to 
meet  him."  Wadsworth,  however,  having  consented  to  go  to 
Moiliott's  banking-house,  the  plaintiff  and  his  solicitor  proceeded 
thither,  taking  with  them  the  engrossments  and  the  sum  of  £1165. 
Wadsworth  and  his  solicitor  met  them  there,  but  neither  Bott 
nor  Hughes  came.  After  waiting  some  time,  the  plaintiff's  so- 
licitor went  to  the  office  of  Messrs.  Haywood  and  Webb,  the  so- 
licitors of  Hughes,  where  he  was  informed  by  one  of  the  clerks 
that  Hughes  was  in  the  office,  but  he  did  not  see  him. 
Soon  afterwards  lie  met  *Mr.  Haywood,  who  accompanied  [*602] 
him  to  the  bank,  and  told  the  plaintiff  and  Wadsworth 
that  Hughes  would  not  come. 

The  plaintiff  then  filed  his  bill  against  the  three  defendants, 
Wadsworth,  Hughes,  and  Bott,  praying  that,  upon  payment  by 
the  plaintiff  of  the  sums  of  £605  and  £560  to  the  defendants, 
In  full  discharge  of  all  principal  and  interest  on  the  securities  up 
to  9th  May,  1842,  the  plaintiff  might  be  declared  to  be  entitled 
to  redeem  the  premises ;  and  that  the  defendants  might  be  decreed 
to  execute  the  engrossments,  and  to  deliver  over  to  the  plaintiff 
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all  deeds,  &c.  relating  to  the  mortgaged  premises,  and  that  the 
defendants  might  be  decreed  to  pay  to  the  plaintiff  the  costs  of 
and  occasioned  by  the  suit ;  otherwise  that  an  account  might 
be  taken  of  what  was  due  to  the  defendants  for  principal  and 
interest  up<»i  the  mortgage  securities,  and  that  the  plaintiff  might 
be  at  liberty  to  redeem  the  mortgaged  premises,  upon  payment 
of  what  could  be  found  due  upon  taking  such  account 

The  defendant  Wadsworth  having,  by  his  answer,  suggested 
that  Jesse  Wilkes,  the  trustee  of  the  500  years'  term,  was  a  nec- 
essary party  to  the  suit,  he  was  brought  before  the  Court  by 
amendment,  and  served  with  a  copy  of  the  bill,  but  did  not 
appear. 

Ifr.  Russell  and  Mr.  Cockerellj  for  the  plaintiff.(a) 

[*603]        *Mr.  WigriMm  and  Mr.  Armstrong,  for  the  defendant 
Wadsworth. 

Mr.  Tennant  and  Mr.  Jenkins,  for  the  defendants  Hughes  and 
Bott. 

The  Yice-Chancellor. — ^A  mortgagor  is  entitled,  like  every 
other  man,  to  be  protected  against  litigious  and  unreasonable 
conduct 

This  is  a  mortgage  of  freehold  and  leasehold  estates  which 
became  vested  in  three  persons,  who  are  at  once  the  devisees 
and  executors.    Notice  is  given  to  pay  of  the  debt  at  the  time 

(a)  In  the  ooone  of  the  argament  (which  the  reporter  wet  unaToidafaljr  praclnded 
from  hoariog,)  a  obm  of  RobarU  ▼.  Jeffertyt^  before  Sir  Jukn  Leaek^  M.  R.,  May, 
1830,  wu  cited.  A  Cull  report  of  the  judgment  in  that  caee  will  be  found  in  the  Law 
Journal,  vol.  viii.  p.  137,  from  which  it  appean,  that  a  mortgagee  having  refused  to 
reconvey  and  deliver  up  the  title-deeds,  though  the  amount  of  the  mortgage  money 
and  interest  was  tendered  to  him  on  the  day  on  which  the  mortgage  was  redeemafale» 
a  decree  was  made  against  him  with  costs:  and  the  money  having  been  paid  into 
Court,  no  interest  was  allowed  to  him  subsequent  to  the  tender.  For  a  collection  of 
cases  in  which  mortgagees  have  either  been  refused  their  costs,  or  compelled  to  pay 
costs  in  suit  instituted  by  the  mortgagor,  see  Mr.  Hovenden*9  note  to  Lord  Cranttoun 
y.  JohntUm,  3  Ves.  170  ;  5  Ves.  277 ;  1  Hov.  Supp.  355.  See  also  WUmm  v.  Cluer, 
4  Beav.  214 ;  Rider  y.  Jonet,  ante,  p.  329. 
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appointed  by  the  deed.  The  notice  is  regularly  served ;  drafts 
of  the  assignment  and  re-convejrance  are  prepared  and  transmit- 
ted ;  they  are  approved ;  engrossments  are  made  on  the  footing 
of  them,  and  the  engrossments  also  are  approved.  The  prelimi- 
nary steps  are  all  taken  and  completed  before  the  day  fixed 
by  the  notice  and  the  deed.  The  day  fixed  is  the  8th  of  May, 
which  fell  on  Sunday,  and  it  was  therefore  arranged  that  the 
meeting  should  he  on  Monday,  the  9th,  not  the  preceding  Sat- 
urday,  and  should  be  at  the  house  of  Bott,  a  solicitor,  who  was 
one  of  the  devisees.  After  this  appointment  had  been  made,  one 
of  the  solicitors  of  one  of  the  parties  was  unable  to  be  there ;  his 
partner  wishes  a  variation  ;  to  which  they  answer,  that  the  ap- 
pointment could  not  be  changed  without  the  assent  of  all  parties. 
The  meeting  is  held  on  the  9th  May,  at  Mr.  Bott's.  This  meet- 
ing is  attended  by  the  plaintiff  and  his  solicitor,  by  Mr.  Hughes 
and  his  solicitor,  and  by  one  of  the  solicitors  of  Wadsworth. 

Upcm  the  evidence,  notwithstanding  the  denial  in  Mr.  Hughes's 
answer,  which  I  must  take  to  be  founded  on  a  defective  recol- 
lection, I  c(msider  myself  bound  to  treat  it  as  established,  that 
Mr.  Hughes,  who  had  a  partial  beneficial  interest  in  the 
money  lent  to  the  plaintiff's  testator,  ^claims  a  right  to  [*604] 
receive  so  much  as  was  composed  of  interest  himself, 
and,  in  fact,  decUned  to  concur  in  completing  the  business  on 
any  other  terms.  This  is  objected  to,  and,  as  I  imderstand,  cor- 
rectly objected  to,  on  the  part  of  Bott,  and  also  on  the  part  of 
Wadsworth ;  and  the  meeting  is  adjourned  to  the  11th  of  May. 
On  the  11th  of  May,  neither ^r.  Hughes  nor  his  solicitor  appears, 
and  there  was  not,  as  I  collect,  any  intimation  that  Mr.  Hughes's 
views  as  to  interest  were  changed.  Information  is  then  given, 
for  the  first  time,  that  Mr.  Wadsworth  will  not  attend  at  the 
house  or  office  of  Mr.  Bott.  Mr.  Bott,  at  whose  house  or  office 
the  meeting  was  to  take  place,  (the  most  probable  place  of  appoint- 
ment, and  it  wa9  fixed  without  objection,)  says,  with  some  degree 
of  irritation,  <^If  Mr.  Wadsworth  will  not  cross  my  threshold,  I 
will  not ;  I  will  require  that  it  be  done  at  the  original  place  fixed." 
An  endeavor  to  effect  an  arrangement  is  made  and  a  sort  of  adjourn- 
ment is  made  to  the  banker's.    Still  Mr.  Hughes  does  not  appear. 

It  is  not  disputed  that  on  the  9th  of  May  the  money  was  pro- 
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duced,  and  would  have  been  paid  if  Aeie  had  bera  parties  to 
iticeive  and  give  a  discharge  for  it  Whatever  may  be  the  law 
with  regard  to  the  power  of  one  executor  or  joint  tenant  to  re- 
ceive money,  here  there  had  not  only  been  a  notice  to  pay  the 
money,  but  there  was  a  right  in  the  debtor  simultaneously  to 
have  the  estate  re-conveyed,  which,  as  to  the  freehold  estate, 
could  only  be  re-conveyed  by  the  three.  On  what  took  place 
on  the  9th  of  May,  and  what  took  place  and  did  not  take  place 
on  the  11th  of  May,  there  was  a  refusal  to  receive  the  money 
on  the  condition  which,  under  these  circumstances,  the  debtor 
had  a  right  to  interpose.  Under  the  circumstances,  however 
the  loss  may  ultimately  fall  as  between  the  three  mortgagees, 
that  loss  cannot  fisdl  upon  the  debtor,  who  did  all  that  was  in- 
cumbent on  him,  and  was  prevented  from  discharging  himself 

of  the  debt  by  the  act  of  some  or  one  of  the  joint  mort- 
[*605]    gagees.    Interest,  'as  to  him,  from  that  day  stopped,  and 

it  must  therefore  be  declared  that  the  interest  did  not  con- 
tinue to  nm  from  the  9th  of  May. 

The  next  question  is  as  to  the  costs  of  the  suit  Whoever 
else  may  be  to  blame,  the  plaintiff  is  not  to  blame.  He  has  not 
been  wrong  in  any  part  of  the  matter,  and,  up  to  this  time,  he 
cannot  be  called  upon  to  pay  apy  part  of  the  costs.  Considering 
the  notice  that  had  been  given,  the  attendance  with  the  money, 
the  preparati(xi  of  the  deeds,  the  settlement  of  the  deeds,  and  the 
engrossment  of  them,  I  am  of  opinion  that  this  is  a  suit  the  in- 
stitution of  which  ought  never  to  have  been  imposed  on  the 
plaintiff.  He  must  receive  the  costs  of  this  suit  up  to  this  time. 
I  am  of  opinion  that  the  blame  is  mainly  and  chiefly  in  Mr. 
Hughes,  who  made  that  plainly  untenable  demand,  which  nec- 
essarily had  the  eflect  of  preventing  the  completion  of  the  busi- 
ness. Viewing  him  as  mainly  and  chiefly  the  cause  of  the  suit, 
I  must  declare  that  Mr.  Hughes  is  liable  to  pay  the  plaintiff's 
costs  of  the  suit  up  to  this  time. 

Mr.  Wads  worth  has  not  been  so  much  in  error  as  Mr.  Hughes ; 
but  I  have  not  heard  any  satisfactory  explanation  of  Mr.  Wads- 
worth's  absence  personally  on  the  9th  and  11th  of  May.  It  must 
be  recollected  that  his  execution  of  at  least  one  of  the  deeds  was' 
necessary  to  fulfil  one  of  the  conditions  on  which  the  plaintiff  - 
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had  a  light  to  insist  It  is  impossible  to  say  what  influence  or 
operation  the  presence  of  Wadsworth  might  have  had.  Had  he 
been  in  the  room,  I  conceive  it  possible  that  Mr.  Hughes's  views 
might  have  changed.  An  embarrassment  was  created  by  Mr« 
Wadsworth's  absence,  which  his  subsequent  presence  at  the 
bank  did  not  entirely  remove  or  displace.  Therefore,  although 
Mr.  Wadsworth  has  not  so  dealt  with  the  matter  as  to  render 
himself  liable  to  pay  the  plaintiflPs  costs,  neither  is  he  to  receive 
costs. 

Bott  appears  to  me  substantially  blameless.  If  there  was 
an  expression  of  momentary  irritation,  still  it  was  an  ex-    [*606J 
pression  naturally  drawn  from  him.    It  indicated  an  in- 
tention which,  perhaps,  under  the  circumstances,  he  had  a  right 
to  form.    Mr.  Bott  ought  to  have  his  costs.    They  must  be  added 
lo  the  plaintiff's  costs,  who  will  have  them  against  Mr.  Hughes. 

Dbcl&ab,  that,  unto  the  einrnmitaiieas  in  the  pleadingp  ef  thk  eanee,  mentioned, 
tiie  interest  on  the  two  teveral  lami  of  £550  and  JC500,  the  reepective  amonnte  of 
4he  mortgage  monies  in  the  pleadings  mentioned,  did  not  oentinne  to  nm  firom  and 
•iter  the  9th  May,  1843.  Declare,  that  the  whole  amount  of  the  said  principal  sunst 
«nd  interest  due  and  to  be  paid  thereon,  is  the  said  sun  of  £1155.  Refer  it  to  the 
tezmg  Master  to  tax  the  defendants,  J.  B.  Wadsworth,  Jnbal  Hogfaes,  and  John  Bolt, 
their  charges  and  expenses  (if  any)  properly  inemred  by  them,  or  any  or  either  ai 
them,  in  respect  of  the  several  mortgages  in  the  pleadmgs  mentioned,  preriomsly  to 
the  12th  May,  1843,  in  case  the  parties  differ  abont  the  same,  and  let  the  taxing 
Master  eeitify  the  amount  thereof.  Declare,  that,  upon  payment  by  the  plaintiff^ 
Thomas  Cliff,  to  the  said  defendants,  J.  B*  Wadsworth,  Jnbal  Hngheo,  and  John 
Bott,  of  the  said  sun  of  £1155  for  snch  principal  snm  and  interest  as  aforesaid,  to- 
gether with  such  charges  and  expenses,  when  so  taxed  or  agreed  upon,  the  said  plain- 
tiff is  entitled  te  have  the  engrossments  of  the  deeds  in  the  pleadings  mentioned 
(marked  respectively  with  the  letters  E  and  F)  executed  by  the  said  defendants,  J, 
B.  Wadsworth,  Jubal  Hughes,  and  John  Bott  Upon  snch  payment  of  the  said  snm 
of  XI 155,  and  of  the  said  ehaiges  and  expenses,  order  that  the  said  defendants,  JL 
B.  Wadsworth,  Jubal  Hogfaes,  and  John  Bett,  do  re-couToy  and  ro-aangn  the  mert- 
gaged  premises  in  the  pleadings  mentioned  to  the  said  plaintiff,  Thomas  Cliff,  by  ex- 
ecuting the  said  engrossments  of  the  said  deeds,  marked  respectively  with  the  letten 
E  and  F.  Thereupon,  also,  order,  that  the  said  defendants,  J.  B.  Wadsworth,  Jubal 
Hughes,  and  John  Bott,  do  deUver  to  the  said  pUdntlff,  1  homes  Cliff,  upon  oath,  al 
deeds  and  writings  in  theur,  or  any,  or  either  of  their  custody  or  power,  relating  te 
the  said  mortgaged  premises.  Refer  it  to  the  taxing  Master  to  tax  the  plaintiff  and 
the  defendant  John  Bott  their  costs  of  this  suit  up  to  this  time,  and  certify  the  amount 
thoreofl  Let  the  plaintiff  pay  to  the  defendant  John  Bott  his  costs  of  thih  suit,  when 
taxed,  and  let  the  easts  «f  the  defendant  idn^  Bott  be  added  te  the  plaintiiPe  coats  of 
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the  gait  (Mat  thut  the  ooito  of  the  plaintiff,  together  with  what  he  shall  ao.pay.to 
the  aaid  defendant  John  Bott  be  paid  by  the  said  defendant  Jubal  Hughes.  Reserve 
snbseqnent  oosti. 


[*607]  ^Campbell  v.  Campbell. 

1843:  November  17th.    December  16th. 

By  a  decree  made  in  a  suit  for  administering  the  assets  of  a  testator  who  died  in 
India,  the  Master  was  directed  to  allow  Indian  oommisBion  to  the  executor  only 
in  respect  of  asMts  received  by  him  while  resident  in  India.  The  testator  (whose 
estate  was  solvent  for  the  payment  of  legacies)  died  possessed  of  certam  notes  of  the 
Bengal  Government,  which  the  executor  took  from  the  Treasury  at  Calcutta,  and 
handed  over  to  certain  trustees,  in  discharge  of  a  legacy  of  the  testator  of  equal 
amount  with  the  notes : — Held,  that  the  notes  were  assets  within  the  meaning  of 
the  decree. 

BiseusBian  as  to  the  conclusiveness  of  the  dates  contained  m  the  schedule  of  acoonnte 

annexed  to  a  Master's  Report. 

Charles  Hat  Campbell,  a  Major  in  the  East  India  Compa- 
ny's service,  made  his  will  in  India,  dated  the  10th  October,  1831, 
by  which  after  bequeathing  certain  legacies,  he  directed  that  the 
residue  of  his  estate  should  be  held  in  trust  for  the  benefit  of  his 
wife  and  children ;  and  he  nominated  his  brother  George  Gun- 
ning Campbell,  and  three  other  brothers,  who  were  named,  his 
executors  and  trustees,  to  whose  care  and  protection  he  most  ur- 
gently recommended  his  said  children  and  wife. 

The  testator  died  in  India,  on  the  19th  May,  1832.  His  will 
was  proved  by  George  Gunning  Campbell  alone,  first  at  Calcutta, 
on  the  10th  August,  1832,  and  afterwards  in  England,  on  the 
29th  January,  1836. 

Shortly  after  the  arrival  of  the  testator's  widow  and  children 
in  England,  the  present  suit  was  instituted  on  their  behalf,  as 
plaintiffs,  against  George  Gunning  Campbell,  for  the  purpose  of 
having  the  accounts  of  the  testator's  estate  taken ;  and  by  the  de- 
cree made  at  the  hearing  of  the  cause,  on  the  7th  May,  1836,  it 
was  referred  to  the  Master  to  take  the  accounts,  and  the  defend- 
ant was  decreed  to  pay  the  balance  then  in  his  hands  into  the 
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Bank,  and  collect  and  get  in  the  residuary  personal  estate  of  the 
testator  outstanding  in  India,  and  pay  the  same  into  the  Bank  to 
the  credit  of  the  cause. 

It  appeared,  from  the  Master's  general  report,  dated  the  4th  July, 
1840,  that,  in  taking  the  accounts,  he  had  allowed  the  defendant 
to  retain  Indian  commission  at  the  rate  of  five  sicca  rupees  per 
cent,  upon  the  whole  of  the  testator's  assets,  notwithstanding  that 
a  considerable  portion  of  them  were  not  realized,  nor  the  produce 
received,  until  after  the  defendant  had  left  India,  which  was  on 
the  3rd  March,  1833.  Exceptions  were  accordingly  taken  to 
that  report  by  the  plaintifiis,  which,  after  argument  before 
•the  Vice-chancellor  of  England,  in  July,  1842,  were  al-  [♦608] 
lowed,  the  Court  referring  it  back  to  the  Master  to  review 
his  report,  with  a  declaration,  that,  in  making  an  allowance  for 
Indian  commission,  the  Master  was  only  to  make  such  allowances 
in  respect  of  the  assets  received  by  the  defendant,  as  executor 
whilst  he  was  resident  in  India. 

In  pursuance  of  the  order  of  the  Vice-Chancellor  of  England* 
the  Master  made  a  further  report,  whereby,  after  stating  the 
amoimt  of  the  defendant's  claim  for  commission,  which  was  found- 
ed on  a  charge,  (supported  by  evidence,)  that,  by  the  laws  and 
customs  of  India,  executors  and  administrators  of  persons  dying 
in  India  are  entitled  to  an  allowance  or  commission  of  five  rupees 
per  cent  on  all  sums  received  by  them,  or  for  which  they  are 
chargeable  in  their  accounts  of  assets,  without  distinction,  whe* 
ther  the  same  consists  of  money  or  securities  for  money,  he,  the 
Master,  certified,  that,  upon  consideration  of  such  claim,  &c.,  and 
having  referred  to  the  declaration  in  the  order  of  July,  1842,  he 
was^of  opinion  that  the  defendant  was  entitled  only  to  commis- 
sion on  the  several  sums  of  money  actually  collected  and  gotten 
in  by  him,  or  by  any  person  or  persons  by  his  order,  or  for  his 
use,  whilst  he  was  resident  in  India. 

The  defendant  then  took  several  exceptions  to  the  last-mention- 
ed report,  which  exceptions  now  came  on  for  argument 

Mr.  Russell  and  Mr.  OlassCy  for  the  exceptions. 


Mr.  Swanston  and  Mr.  James,  for  the  report. 
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The  first  exception  was  to  the  effect  that  the  Master  had  not 
certified  that  the  defendant  was  entitled  to  commission,  at  the 
rate  allowed  to  executors  of  persons  dying  in  India,  on  24,000 
rupees,  invested  in  securities  of  the  Bengal  Govenment 

The  testator,  by  his  will,  directed  24,000  rupees  to  be 
[•609]  •held  in  trust  by  his  executors  for  his  three  illegitimate 
children  named  in  the  will,  (who,  it  appeared,  were  by  a 
native  woman,)  in  equal  shares ;  but,  in  case  of  the  death  of  any 
or  all  of  the  same  children  before  they  should  respectively  attain 
a  certain  age,  he  directed  that  the  share  or  shares  of  the  child 
or  children  so  dying  should  revert  to  and  lapse  in  his  residuary 
estate. 

After  the  death  of  the  testator,  the  defendant  took  from  amongst 
his  securities,  deposited  in  the  treasury  of  Calcutta,  three  notes 
of  the  Bengal  Government,  of  the  value  of  8000  rupees  each. 
Notes  of  this  description  are  the  currency  of  the  country,  and 
pass  from  hand  to  hand,  unless  specially  endorsed.  The  defen- 
dant did  not  convert  the  three  notes  in  question  into  cash,  but 
transferred  them,  imendorsed,  to  the  Bengal  Orphan  Asylum,  in 
satisfaction  of  the  before-mentioned  legacy.  The  asylum  is  a 
public  institution,  sanctioned  by  the  government,  for  the  ward- 
ship, maintenance,  and  education  of  the  illegitimate  children  of 
European  officers  by  native  women.  On  the  death  of  one  of  the 
children  under  the  age  of  twenty-one,  and  after  the  defendant 
had  left  India,  one  of  the  Bengcd  notes  was  returned  to  him  by 
the  society,  and  he  thereupon  invested  the  produce  in  the  funds 
of  this  country,  for  the  benefit  of  the  residuary  legatees. 

The  Master  disallowed  the  claim  for  commission  on  the  24,000 
rupees  secured  by  the  notes,  on  the  ground,  as  it  appeared,  Ibat 
the  securities  were  not  actually  converted  into  cash  by  the  exe- 
cutor while  resident  in  India. 

In  support  of  the  exception,  it  was  argued,  that  the  three  notes 
so  dealt  with  by  the  defendant  were  assets  of  the  testator  received 
by  him  while  resident  in  India ;  and  that  the  commission  claim- 
ed by  the  defendant  was  payable  in  respect  of  all  assets  received 
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by  an  executor  in  India,  whether  in  the  shape  of  securities  or 
cash:  CockereU  v.  Barber. {a) 

*For  the  report — ^The  handing  over  these  notes  to  the  [•610] 
society  was  a  breach  of  trust  in  the  defendant,  and  is 
distinguishable  from  the  case  of  a  private  bond  handed  over  by 
an  executor  to  a  creditor  in  discharge  of  a  debt.-  Besides,  no 
assets  were  here  realized.  The  defendant  did  not  endorse  the 
notes,  and  it  is  doubtful  whether  they  are  payable  to  bearer. 
When  received  by  the  executor,  they  were  not  assets,  but  only 
the  symbols  of  assets ;  and  when  they  were  transferred  to  the 
society,  the  transfer  was  merely  a  provisonal  transfer,  and  not 
an  absolute  conversion  into  money.  When  one  of  the  children 
died,  a  re-transfer  of  one  of  the  notes  was  made  to  the  defendant, 
tnodo  et  forma  in  which  he  had  made  the  transfer,  and  it  has 
been  converted  since  he  left  India.  The  same  thing  may  occur 
if  either  o£  the  other  children  die  imder  age.  The  utmost  that 
the  defendant  can  claim  is  commission  on  16,000  rupees,  if  the 
other  children  attain  their  majority. 

The  Yice-Chancellor. — ^It  has  already  been  decided  in 
this  Court,  by  the  Judge  by  whom  this  cause  was  originally 
heard,  that,  in  making  the  defendant  allowances  for  Indian  com- 
mission, the  Master  is  only  to  make  such  allowances  for  assets 
received  by  him  while  resident  in  India.  That  decision,  for 
every  purpose  of  this  cause,  I  consider  as  binding  me.  I  read  it 
as  involving  a  declaration,  that,  in  respect  of  assets  received  in 
India,  George  Gunning  Campbell  is  entitled  to  receive  commis- 
sion at  the  rate  of  5  per  cent. 

The  question,  therefore,  is,  whether  the  sum  of  24,000  rupees 
was  part  of  the  assets  received  by  Greorge  Gunning  Campbell,  as 
executor,  while  resident  in  India.  It  appears  that  the  testator 
was  owner,  at  the  time  of  his  death,  of  certain  promissory  notes 
of  the  Government  of  Bengal,  to  an  amount  of  many  thousand 
rupees,  the  estate  being  considered  (and  truly,  it  is  to  be  suppo- 
sed) as  solvent  for  payment  of  all  the  legacies.  The  defendant, 
Campbell,  appears   to   have    taken    from    the    mass  of  the 

(•)18iin.98;  3  Rom.  585. 
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[*611]  promissory  *notes  of  Bengal  of  the  testator,  deposited  in 
the  Government  treasury  at  Calcutta,  promissory  notes 
to  the  amount  of  24,000  rupees.  He  appears  to  have  so  taken 
them  in  appropriation  and  discharge  of  certain  legacies  to  that 
amoimt,  given  to  the  three  illegitimate  children  of  the  testator 
by  a  native  woman,  subject  to  a  limitation  over  in  case  of  the 
death  of  either  of  them  during  minority.  I  must,  upon  the 
whole  evidence  taken  together,  consider  that  these  were  promis- 
fsory  notes,  available,  as  soon  as  in  the  executor's  hands,  for  every 
purpose  of  the  administration,  as  cash.  In  truth,  he  did  appro- 
priate them  to  the  discharge  of  these  legacies ;  but,  after  receiving 
them  from  the  treasury  of  Bengal,  he  might  have  changed  his 
mind,  and  appropriated  them  to  other  purposes  in  the  adminisr 
tration  of  the  estate  ;  they  being,  as  I  have  said,  for  every  pur- 
pose of  this  cause,  available  as  cash,  as  much  as  the  Bank  of 
England  notes  of  this  country,  and  perhaps  more  so — ^being  more 
in  the  nature  of  Exchequer  bills,  which  constitute  a  debt  from 
the  Grovemment.  It  appears  to  me,  therefore,  upon  every  fair 
interpretation  of  the  term,  that  the  notes  for  24,000  rupees  were 
so  much  assets ;  and  with  deference  to  the  Master,  I  find  it  im- 
possible to  say  that  this  taking  possession  of  them  by  the  execu- 
tor was  any  thing  else  than  a  receipt  of  assets  to  that  amount. 

But  the  case  does  not  stop  there,  for  the  defendant  actually 
applied  the  notes  in  question  in  discharge  of  the  legacies,  by 
handing  them,  according  to  the  custom  in  India,  to  the  mana- 
gers of  the  Bengal  Orphan  Asylum,  who,  it  appears,  take  charge 
of  infants  and  their  fortunes  to  a  certain  extent.  Whether  this 
payment  was  strictly  regular  or  not,  it  appears  that,  in  the  ac- 
counts taken  in  this  suit,  and  allowed  by  the  Court,  he  is  charged 
with  the  sum  of  rupees  so  received,  as  if  in  coin  and  not  in 
paper.  So  he  stands  charged.  He  also  appears  to  be  discharged 
by  the  payment  of  this  sum  to  the  institution.  That  must  be 
taken  to  be  a  good  dischai^e — ^the  sum  being  applied  in  India 
in  a  course  of  due  administration.  I  think,  therefore, 
f*612]  *that  I  cannot  hold  otherwise  than  I  have  said,  without 
going  against  the  Vice-ChanceUor's ordex  and  the  case  of 
Cockerdl  v.  Barber. 

Exception  allowed. 
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The  second  exception  proceeded  on  the  ground  that  the  Mas- 
ter  had  not  allowed  the  defendant  the  like  commission  upon  a 
sum  of  42,900  rupees  invest^  in  like  securities. 

The  reason  for  the  Master's  disallowance  of  this  claim  appear- 
ed to  be  similar  to  that  on  which  he  acted  in  the  preceding  case, 
viz.,  that,  although  the  securities  for  the  42,900  rupees  were  pos- 
sessed by  the  defendant  while  he  was  resident  in  India,  they 
were  not  sold  or  converted  into  cash  until  after  he  had  ceased  to 
reside  there. 

It  was  stated  in  an  affidavit  of  the  defendant,  and  did  not  ap- 
pear to  be  disputed,  that,  before  he  left  India,  he  took  possession, 
as  executor  of  the  testator,  of  nine  notes  of  the  Bengal  Govern- 
ment, to  the  amount  of  42,900  rupees,  which  he  handed  over  to 
certain  agents  of  the  name  of  Casement  and  Battine,  who  re- 
ceived interest  on  them  until  they  were  sold  in  April,  1836. 
The  Master  also,  by  his  report,  found  that  the  amount  with 
which  he  had  charged  the  defendant  in  his  former  report  (on 
which  he  had  allowed  6  per  cent  commission)  consisted  in  part 
of  these  specific  securities.  The  defendant,  however,  was  not, 
by  either  of  the  reports  or  the  schedules  to  them,  specifically 
charged  with  the  receipt  of  the  notes,  although  the  schedules  to 
the  former  report  contained  charges  of  interest  on  them  until 
April,  1836.  The  only  charge  in  relation  to  the  principal  money 
comprised  in  these  securities  (and  which  also  related  to  the  pro- 
duce of  some  additional  securities)  was  contained  in  the  fourth 
part  of  the  schedule  to  the  former  report,  and  was  in  these  terms : 
— <<  1836,  April  30. — ^Receipts  in  India  by  Colonel  Casement  and 
Colonel  Battine  for  Bills  sold  S.  R.  61,136.  A.  4." 

In  support  of  the  exception,  it  was  ai^ued  that  the  principles 
on  which  the  Court  had  disposed  of  the  former  excep- 
tion *must  apply  to  this ;  these  securities  having  been,    [*613] 
as  soon  as  they  were  ^j^ived  by  the  defendant,  avail- 
able to  him  as  cash. 

For  the  Report. — ^The  defendant  stands  charged  in  the  accounts 
with  S.  R.  61, 136.  A.  4,  on  the  30th  April,  1836,  which  was  not 
till  after  he  left  India.  He  is  charged  in  no  other  manner  for  the 
principaL    That  charge  has  not  been  made  the  subject  of  excei>- 
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tioD,  and  is  conclusiYe  against  him.  In  order  to  f omiflh  grounds 
for  an  exception  of  this  nature,  he  should  have  been  charged  as 
in  1833,  and  for  the  notes.  [The  Vke-ChaneeUar. — ^Your  aigu- 
ment  is,  that  the  date  and  form  of  the  account  exclude  the  no- 
tion that  he  became  chaigeable  with  this  particular  amount  at 
an  earlier  period.] 

A  discussion  then  ensued  as  to  the  extent,  generally,  to  which 
a  defendant  is  bound  by  the  statement  of  dates  in  the  schedule 
of  a  Master's  report,  made  in  pursuance  of  the  usual  decree  for 
taking  the  accounts  of  a  testator's  estate :  and  as  to  whether, 
upon  a  reference  back  to  the  Master  to  make  rests  and  compute 
interest,  the  dates  annexed  to  the  schedule  of  the  report  are  con- 
sidered conclusive  as  to  time :  Seton  on  Decrees^  50,  247. 

The  Yice-Chancellor  said  that  this  demand  appeared  to 
him  to  have  the  character  of  harshness ;  nevertheless,  if  it  was 
legally  due,  it  would  be  the  duty  of  the  Court  to  accede  to  iL 
If  the  question  turned  entirely  upon  the  affidavit,  comparing  that 
evidence  with  the  language  of  tfie  order  of  the  Vice-C/umcdhr 
of  Engkmdj  he  should  be  under  the  necessity  of  sa]ring,  that 
the  sum  in  question  was  part  of  the  assets  received  by  the  de- 
fendant while  resident  in  India.  Upon  the  other  point,  however, 
which  had  been  argued,  he  should  give  his  opinion,  if  called 
upqp  to  do  so,  on  a  future  day. 

[*614]  *Dec  16th. — ^The  Vice-chancellor. — ^I  disposed 
of  the  exceptions  in  this  case  at  Westminster,  duhng  the 
last  term,  except  as  to  one  point — as  to  the  question,  namely, 
whether  George  Gunning  Campbell  ought  to  be  allowed  the  com- 
mission claimed  by  him  upon  a  sum  which,  by  a  report  confirmed, 
aiq>ears  to  have  been  remitted  to  him,  and  either  to  have  come 
or  not  come  to  his  hands  while  resident  m  India.  I  will  assume 
that  it  did  come  to  his  hands  in  India. 

It  has  been  argued,  that  the  report,  confirmed  as  I  have  said, 
is  conclusive  upon  the  point,  at  least,  as  matters  now  stand. 
This  is  a  question  upon  which  I  do  not  find  it  necessary  to  pro- 
nounce any  judgment  I  have  been  favored,  however,  by  a 
most  experienced  Master,  with  an  opinion  as  to  the  conclusive- 
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ness  of  dates  in  the  scheduled  to  a  report  made  under  a  decree 
in  an  administration  suit  of  the  ordinary  kind,  which  may  be 
thought  to  bear  upon  the  argument    It  is  thus : — 

It  is  the  practice  of  the  Masters,  in  their  schedules  of  reeeipttf 
and  pajrments,  to  state  the  dates  of  such  receipts  and  pa3rme]lts. 
On  a  reference  back  to  the  Masters,  to  ascertain  balances  and 
compute  interest,  they  do  not  consider  the  dates  as  stated  in  the 
schedules  to  their  reports  as  conclusively  proved,  but  only  as 
proved  prima  facie  ;  and  if  the  accuracy  of  those  dates  should 
be  questioned,  they  would  proceed  to  inquire  into  them  by  fur- 
ther examination  of  the  defendant,  or  by  evidence  produced  on 
the  part  of  plaintiff.  It  is  presumed  that  such  is  die  intention 
of  the  Court,  when  the  direction  to  the  Master  is  to  eucertaUi 
balances ;  and  that  when  the  Court  does  not  intend  this  inquiry 
to  be  gone  into,  the  reference  back  would  be  for  the  Master  to 
compute  interest  on  the  balances  appearing  on  his  report,  and 
the  schedules  thereto. 

This  opinion  is  confirmed  by  two  other  Masters. 

But,  however  this  may  be,  in  a  case  such  as  the  present  it 
seems  to  me,  assuming  the  point  to  be  open,  that  I  ought 
|0  have  perfectly  satisfactory  evidence  of  the  incorrect- 
ness *of  the  schedule,  before  I  act  against  it  There  is  [*616] 
not,  I  think,  evidence  of  that  description  here,  and  I 
think  it  right  to  abide  by  the  schedule,  and  to  disallow  the  par- 
ticular conunission  now  in  question.  It  would  not,  in  my  judg- 
ment, be  consistent  with  a  due  regard  to  all  the  drcumstances 
of  the  case,  either  to  send  it  upon  this  point  back  to  the  Master, 
or  to  keep  the  point  open. 

Exception  overmledi 
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White  v.  Wood. 

1843 :  Kovember  ISth. 

A  peraoa  who  had  rafiiBed  to  pay  the  rant  of  a  Mqaoitored  eatate,  which  he  occnpiad 
aa  tenant  to  the  aeqneatraton,  except  under  an  indemnity,  waa  nevertheleaa  held 
entitled  to  hia  coata  of  a  motion  by  the  aeqneatntoia,  to  compel  payment  of  Che 
money* 

The  estate  of  the  defendant,  T.  Wood,  had  been  sequestered. 

Mr.  Piggott  for  the  plaintiff,  now  moved  that  Henry  Rogers, 
the  tenant  of  the  estate,  might  be  ordered,  within  seven  days  af- 
ter service  of  the  order,  to  pay  to  the  sequestrators,  or  into  the 
Bank,  with  the  privity  of  the  Accountant-General,  the  sum  of 
164Z.  \s.  3(f.,  admitted  by  Rogers  to  be  due  from  him  to  the  de- 
fendant for  arrears  of  rent  It  appeared  that  Rogers  had  offered 
to  pay  the  amount  to  the  sequestrators  on  their  giving  him  indem- 
nity, which  they  had  declined  to  do. 

Mr.  Bird  for  Rogers^  made  no  objection  to  the  payment  of 
the  money,  but  submitted,  that,  as  his  client  had  offered  to  pay 
the  money  on  idemnity,  he  ought  to  have  his  costs  of  the  pres- 
ent application  i  Wilson  v.  Metcalfe.{a) 

Mr.  Piggott,  in  reply. — ^In  the  case  cited,  the  defendant  threat- 
ened to  distrain  if  the  tenant  would  not  pay.  It  is  clear  that 
Rogers  ought  to  have  been  satisfied  with  the  order  of  sequestra- 
tion as  a  sufficient  indemnity. 

1*616]  *The  Yice-Chancbllor. — ^Without  giving  a  posi- 
tive opinion  on  the  point,  I  think  it  was  so  fairly  a  mat- 
ter of  question,  whether  Rogers  could  have  safely  paid  the  money 
without  indemnity,  that  the  plaintiff  should  pay  ttte  costs  of  the 
present  motion. 

(a)  1  Bmt.  963. 
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Masters  v.  Barnes. 

1843:  December  15hh. 

In  an  administnition  rait  againat  a  surviriiig  executor,  it  ia  not  neceanry,  in  all  oaaaa* 
to  biing  before  the  Court  the  repreeentatiTe  of  the  deoeaaed  ozecntor. 


Francis  Rtletj  by  his  will,  dated  m  September,  .1818,  be- 
queathed all  his  personal  estate  to  his  friend,  Thomas  Rytey, 
upon  trust  to  apportion,  pay  and  apply  the  same  as  follows : — 
viz.  one  third  to  his  sister  Hannah  absolutely,  another  third  for 
the  use  of  his  sisters,  EUzabeth,  Hannah,  and  'Mary  Ann  Barnes, 
in  manner  in  the  will  mentioned,  and  the  remaining  third  for 
the  benefit  of  Mary  Ann  Bames,  and  her  son  William  Barnes, 
as  therein  also  mentioned.  The  testator  appointed  the  said 
Thomas  Ryley  his  executor ;  and,  in  case  of  his  declining  the 
executorship,  he  appointed  his  sisters  Hannah  and  Mary  Ann, 
and  the  survivor  of  them,  his  executrixes  and  executrix. 

The  testator  died  soon  after  the  date  of  his  will,  leaving  the 
several  persons  named  therein  surviving  him.  Hannah  after* 
wards  married  the  plaintiff  and  died ;  whereupon  the  plaintiff 
took  out  letters  of  administration  of  her  personal  estate.  EUza- 
beth also  died,  having  bequeathed  her  interest  to  her  nephew, 
William  Barnes,  whom  she  appointed  her  executor. 

The  testator's  will  was,  in  the  first  instance,  proved  by  Thomas 
Ryley.  After,  his  bankruptcy,  however,  it  was  proved  by  Mary 
Ann  Barnes,  as  the  surviving  substituted  executrix  of  the  testa- 
tor, in  the  Ck>nsistory  Court  of  the  Bishop  of  Lichfield  and  Cov- 
entry. 

The  bill  was  filed  against  Mary  Aon  Bames  and  William 
Barnes.    It  prayed  that  the  trusts  of  the  will  might  be 
*carried  into  execution,  and  the  rights  of  the  parties  in-    [*617] 
terested  therein  declared,  and  for  the  usual  relief  in  an 
administration  suit. 

The  bill,  after  alleging  (which  was  denied  by  the  defendants) 
that  Thomas  Ryley  and  Mary  Ann  Bames  took  upon  themselves 
jainiljf  the  execution  of  the  will,  contained  the  following  allega- 
tions, which  were  admitted  by  the  defendants :-— That,  at  the 
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time  of  Thomas  Ryl^ys  bankruptcy,  there  was  due  aad  owing 
from  him,  on  account  of  the  estate  of  said  testator,  the  sum  of 
2692.  18^.  or  thereabouts ;  that  the  defendant  Mary  Ann  Barnes 
duly  proved  the  amount  of  the  said  debt  under  the  commission 
against  Thomas  Ryley ;  that  several  dividends  had  been  declar- 
ed  under  said  commission  of  the  said  bankrupt's  estate ;  that 
some  time  ago  a  final  dividend  was  declared  thereof,  and  that 
all  the  dividends  which  were  due  in  respect  of  tiie  said  debt  of 
269/.  18^.  were  duly  paid  to  'the  said  Mary  Ann  Barnes ;  that 
the  said  Thomas  Ryley  died  intestate,  shortly  after  the  date  of 
the  said  commission ;  that  all  his  estate  was  duly  administered 
under  the  said  commission,  and  that  he  died  wholly  insolvent 

The  bill  further  alleged,  what  was  neither  admitted  nor  denied 
by  the  answer,  that  no  letters  of  administration  of  the  estate  and 
effects  of  Thomas  Ryley  had  been  granted  to  .any  person  what- 
soever, and  that  he  had  no  legal  personal  representative. 

The  defendants,  by  their  answer,,  alleged  that  sums  of  money, 
belonging  to  the  estate  of  the  testator  Francis  Ryley,  were  mixed . 
up  by  the  said  Thomas  Ryley  with  other  monies  not  belonging 
.  to  the  estate  of  the  said  testator,  and  were  invested  by  him  in 
securities,  in  his. the  said  Thomas  Ryley's  own  name,  without 
any  trust  thereof  being  declared,  and  are  principally  still  so  out- 
standing.   And  the  defendants  submitted,  that,  under  these  cir- 
cumstances, the  assignees  of  Thomas  Ryley  were  necessary  par 
ties  to  this  suit,  if  the  same  should  be  proceeded  widi. 
No  evidence  was  entered  into  on  either  side. 
[•618]       'Upon  the  cause  coming  on  for  heariiig. 

Mr.  Metcalfe  for  the  defendants,  submitted,  that,  if  the  cause 
were  proceeded  with,  the  assignees  would  be  necessary  partiesL 
If  the  administration  accounts  are  taken,  there  will  be  no  party 
present  to  represent  that  part  of  the  testator's  estate  which  is  al- 
leged by  the  answer  to  be  rkmo  outstanding  in  Thomas  Ryley's 
name.  [7%c  Vice-ChanceUor. — There  being  no  evidence,  tfie 
question  is  very  much  in  the  discretion  of  the  Court.]  Although 
no  evidence  has  been  entered  into,  there  are  sufficient  materials 
in  the  answer  for  the  Master  to  proceed  upon.    The  schedule  to 
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(tie  answer  states  the  various  property  of  th  etestator.  It  includes 
(though  it  must  be  admitted  that  the  mortgage  deeds  are  not 
in  Court)  a  mortgage  taken  in  the  name  .of  the  testator.  Now,* 
the  assignees  may  or  may  not  be  called  upon  to  claim  that  mort- 
gage ;  it  would  be  convenient,  therefore,  to  say  the  least,  to  bring 
them  before  the  Court. 

Mr  Russell  and -Mr.  CockereUy  for  the  plaintiff,  contended  that 
the  admissions  in  the  answer,  that  a  final. dividend  had  been  re- 
ceived under  the  bankruptcy  of  Thomas  Ryley,  and  that  he  had 
died  wholly  insolvent,  rendered  it  unnecessary  to  make  his  as- 
signees parties. 

Thb  Yice-Ghancellor,  in  tfie  course  of  the  argument,  ob- 
served, that,  in  cases  of  this  description,  the  question  whether  a 
person  musty  and  the  question  whether  he  may,,  be  made  a  party, 
are'  different.  There  was,  indeed,  a  case  which  he  believed  had 
gone  the  length  of  deciding  that  where  a  bill  is  originally  filed 
against  two  executors,  and  one  dies,  a  new  bill  in  the  nature  of 
a  bill  of  revivor,  or  revivor  and  supplement,  cannot  be  brought 
against  the  personal  representative  of  the  pre-deceased  executor. 
That  was  a  strong  decision.  The  present,  however,  was  not  that 
cate.  This  was  the  case  of  a  bill  filed,  after  the  decease 
^of  one  executor,  against  the  surviving  executor,  and  his  [*619] 
Honor  was  not  aware  of  any  authority  which  /made  it 
compulsory  to  bring  before  the.Court  the  personal  representative 
of  the  pre-deceased  executor  in.  a  case  of  that  description. 

It  was  observed  at  the  bar,  that,  if  the  decision  to  which  the 
Vice-Chctncellor  had  referred  was  that  of  Phdps  v.  Sproulej{a) 
it  had  been  dissented  from  by  Lord  Brougham  in  Holland  v. 

Priar.(b) 

The  Yice-CAancellor  then  referred  to  the  case  of  WU- 
liams  V.  T7t0iam5,(e)  and  observed,  that  the  first  reason  there 
given  by  Lord  Hardwicke  for  having  the  representative  of  the 

(•y4.9iin.391.  (»)  1  Myl.  &  K.  337-  (e)  9  Mod  999. 
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deceased  executor  before  the  Court  did  not.  apply  here,  but  that, 
from  the  subsequent  remarks  of  bis  Lordship,  it  might  seem  to 
have  been  his  opinion,  that,  in  all  cases,  the  personal  represent- 
tative  of  the  deceased  executor  should  be  before  the  Court. 

Mr.  Russell  suggested  Xhat  the  observations  of  Lord  Hardwicke 
were  made  in  answer  to  the  argument  of  Mr.  WUbraham^  and 
were  addressed  only  to  the  case  where  it  is  sought  to  charge  the 
estate  of  the  deceased  executor. 

The  Tice-Chancellor. — I  will  not  say  that  the  personal 
representative  of  Thomas  Ryley  might  not  hs^ve  been  made  a 
party  to  this  suit ;  but  the  question  is  whether,  in  a  case  such  as 
this,  the  plaintiff  is  compelld  to  make  the  assignee  and  personal 
representative  of  the  deceased  executor  parties.  I  am  disposed 
to  think,  that,  construing  Mr.  WUbraham^s  observations  in  con- 
nexion with  those  of  Lord  Hardwicke^  Mr.  'RtisseWs  interpreta- 
tion of  the  case  of  Williams  v.  Williams  is  right  Upon 
[•620]  the  whole,  I  think  that  I  *may  venture  to  decide  that  the 
plaintiff  is  not  compellable  to  make  either  the  assignee 
or  personal  representative  of  Thomas  Ryley  a  party  to  this  suit 
Let  it  be  observed,  however,  that  I  do  not  decide  this  on  the  au- 
thority of  the  case  in  4th  Simons,  I  give  no  opinion  upon  that 
case  at  all. 


Kennington  v.  Houghton. 

1843 :  December  7fh,  8th. 

Aooonnt  between  tenant  and  landlord  under  a  hnebandry  leaee. 

Bt  an  indenture  of  lease,  dated  the  20th  January,  1840,  and 
made  between  the  defendant,  of  the  one  part,  and  the  pbiinti^ 
of  the  other  part,  the  defendant,  in  consideration  of  the  covenants 
therein  contained  on  the  part  of  the  plaintiff,  &c.,  demised  to  the 
plaintiff,  his  executors,  administrators,  and  assigns,  a  certain  mes- 


CASES  IN  CHANCERY.  680 


1843.— KenniDgton  T.  Houghton. 


suage,  and  862  acies  of  land  in  the  parish  of  Wokingham  and 
adjoining  parishes,  with  the  appurtenances,  except  as  therein 
mentioned,  to  have  and  to  hold  said  piemises'to  the  plaintiff,  his 
executors,  administrators,  and  assigns,  from  the  29th  day  of  Sep- 
tember then  last  past,  for  the  term  of  twenty-one  years  thence 
next  ensuing,  (determinable  nevertheless,  at  the  option  of  the  de- 
fendant, as  to  the  messuage  and  adjoining  grounds,  at  the  end 
of  the  first  fourteen  years  of  the  term,)  at  the  rent  of  £500,  pay- 
able quarterly  on  the  usual  quarter  days — the  first  of  the  said 
quarterly  payments  to  be  mada  on  the  25th  day  of  December  then 
next  ensuing.  The  indenture  contained  covenants  on  the  part 
.of  the  plaintiff  for  payment  of  the  rent  and  of  all  rates,  taxes, 
&c.,  and  also  for  the  payment  of  the  com  rent,  payable  in  lieu 
of  tithes ;  and  that  the  plaintiff,  his  executors,  &c.,  would,  with- 
in the  first  three  years  of  the  term  thereby  granted,  in  a  good 
and  husbandry-like  manner,  break  up  and  double  plough,  at  least 
300  acres  of  such  paurts  of  the  demised  lands  as  were  then  heath, 
and  at  all  times,  during  said  term  thereby  granted,  culti- 
vate and  improve  *the  said  lands  so  to  be  broken  up  as  [*621] 
aforesaid  in  a  good  husbandry-like  manner ;  and  also 
would,  at  his  or  their  own  costs  and  charges,  on  notice  being 
given  to  him  or  them  as  therein  mentioned,  fetch  and  carry  the 
lime  to  be  provided  by  the  defendant,  and  lay  the  same  on  the 
land,  &c.,  and  would,  during  the  first  two  years  of  the  said  term, 
lay  out  and  invest  the  sum  of  £500  in  the  purchase  of  bones  or 
nitrate  of  soda,  and  at  his  or  their  own  costs  and  charges,  fetch 
and  carry,  and  lay  and  spread,  the  same  to,  upon,  and  over  such 
parts  of  the  demised  premises  as  should  most  require  the  same. 
And  the  defendant  thereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenanted  with  the  plaintiff,  his  executors,  ad- 
ministrators, and  assigns,  (amongst  other  things,)  that  he  the  de- 
fendant, his  heirs  or  assigns,  would,  within  the  first  two  years 
of  the  said  term,  lay  out  and  expend  in  the  improving  the  sedd 
demised  premises  the  sum  of  £2000,  to  be  paid  and  applied  in 
manner  following,  (that  is  to  say,)  tlie  sum  of  £600  to  be  paid  to 
the  plaintiff  his  executors,  &;c.,  for  breaking  up  and  double 
plotighing  the  heath  land  thereinbefore  covenanted  to  be  broken 
up  and  ploughed  by  him  or  them  as  aforesaid,  such  payment  to 
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be  made  by  equal  portions  within  one  calendar  month  next  after 
every  twenty  acr^s  of  the  same  lands  should  be  so  broken  up  and 
ploughed)  at  the  rate  of  £2  sterling  per  acre :  the  sum  of  £400 
to  be  paid  for  lime  for  the  lands  which  should .  be  so  broken,  up 
as  aforesaid,  such  lime  to  be  provided  by  the  defendant,  his  heirs 
or  assigns,  within  the  distance  of  four  miles  from  the  said  demis- 
ed premiaes :  the  sum  of  £^)0  to  be  expended  in  building  on  the 
demised  premises,  (the  bricks  then  upon  the  said  premises  being 
used  and  taken  in  part  of  such  sum  of  £400 ;)  the  sum  of  £100 
to  be  expended  in  under-draining  and  fencing ;  and  £500  to  be 
paid  to  plaintiff,:  his  executor^,  &c:,  in  respect  of  the  like  sum 
thereinbefore  covenanted  to  be  laid  out  and  expended  by  him  in 
the  purchase  of  bones  or  nitrate  of  soda  for  the  said  de- 
[*622]  mised  premises ;  *such  last-mentioned  sum  to  be  paid  or 
allowed  out  of  the  rent  which  should  become  payable  in 
respect  of  the  said  demised  premises,  on  reasonable  and  satisfac- 
tory proof  being  given  to  the  defendant,  his  heirs  or  assigns,  that 
the  covenant  lastly  thereinbefore  referred  to  had  been  duly  per- 
formed. The  lease  contained  a  proviso  for  re-entry  by  the  land- 
lord and  determination  of  the  lease  under  various  circumstances, 
and  amongst  others,  in  case  the  tenant  should  at  any  time  during 
the  demise  become  insolvent,  or  attempt  to  take  the  benefit  c^ 
any  act  passed  for  the  relief  of  insolvent  debtors,  or  in  case  any 
extent,  execution,  or  other  legal  process  should  be  i^ued  against 
him,  by  virtue  of  which  the  lease  should  be  Uable  to  be  taken 
or  disposed  of. 

Upon  the  treaty  for  this  lease  it  was  also  agreed  that  the  plain- 
tiff should  take  the  stock  and  crop  upon  the  farm  at  the  sum  of 
£2000,  and  that,  to  secure  the  payment  thereof,  he  should  exe- 
cute a  warrant  of  attorney,  upon  which  judgment  should  be  en- 
tered up  against  him,  at  the  suit  of  the  defendant,  in  the  sum 
of  £4000.  A  warrant  of  attorney,  bearing  even  date  with  the 
lease,  was  accordingly  executed  by  the  plaintiff. 

The  plaintiff  entered  into  possession  under  the  lease,  and  pro- 
ceeded, as  he  contended,  to  perform  the  covenants  in  full.  Ac- 
cording to  the  allegations  in  the  bill,  he  laid  out  £600  in  manure, 
though  not  entirely  in  bones  and  nitrate  of  soda,  there  being,  as 
he  alleged,  an  understanding  between  him  and  the  defendant 
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that  Other  manuie  might  be  used.    He  likewise  alleged  that  he 
had  beaten  up,  and  double  ploughed  260  acres  of  heath  land ; 
that  he  had  expended  £129  in  under-draining ;  that  he  had  car- 
ted clay  to  the  amount  of  £110 ;  that  he  had  paid  several  trades- 
men, for  work  done  and  materials  furnished  for  the  defendant, 
£68 ;  that  he  had  paid  to  one  Howes,  for  work  done  for  the  de- 
fendant in  respect  of  his  building  covenant,  about  £262 ;  and 
that  he  had  sold  and  delivered  to  the  defendant  stock  to 
the  amoimt  of  £286.    The  last  two  allegations  *wero  re-    [^623] 
spectively  met  by  the  defendant  by  claims  of  set-off;  in 
one  instance  by  means  of  drafts  for  £330,  the  balance  being 
carried  to  the  draining  account;  in  the  other  iiistance  by  meanji 
of  materials  furnished  to  the  plaintiff.    The  previous  allegations 
?were  admitted  by  the  defendant,  except  in  respect  of  the  amount 
of  the  monies  expended  and  the  number  of  acre?  ploughed,  and 
except  that  the  defendant  denied  the  alleged  imderstanding  as 
to  the  manure,  the  existence  of  which,  however,  was  proved  by 
two  witnesses  for  the  plaintiff. 

On  the  26th  January,  1841,  the  plaintiff  called  upon  the  defen- 
dant, and  stated  that  he  should  be  unable  to  continue  the  farm 
on  the  terms  upon  which  he  h$td  agreed  to  take  it ;  upon  which 
the  defendant,  according  to  his  own  admission,  said,  that,  if  the 
plaintiff  would  chalk  or  lime  the  double  ploughed  land,  he  would 
allow  the  amount  of  one  year's  rent  for  that  purpose.  The  plain- 
tiff's statement  of  this  matter  was,  that  he  was,  to  be  allowed 
two  years'  rent,  no  interest  on  the  £2000  during  that  timq,  and 
some  other  advantages.  At  this  meeting  the  plaintiff  delivered 
to  the  defendant  an  accoimt  of  his  expenditure  on  the  farm,  by 
which  a  balance  of  £622  appeared  due  to  the  plaintiff,  exclu- 
sive of  any  charge  for  manure  or  double  ploughing.  On  receiv- 
ing the  account,  the  defendant,  though  he  did  not,  as  he  said, 
admit  its  accuracy,  yet,  according  to  his  own  admission,  stated, 
that  <4t  was  not  convenient  for  him  to  pay  the  amount  thereof  un- 
til the  plaintiff  paid  him  £600,  part  of  the  £2000  agreed  to  be  paid 
by  the  plaintiff  for  the  stock." 

In  March  and  May,  1841,  the  defendant  paid  to  the  plaintiff 
three  several  sums  of  £100,  £30^  and  £100,  but  as  he  said. 
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^oa  account  generaUy,"  and  not  on  account  of  the  allied  balance 
of  £522. 

On  the  14th  June,  1841,  the  plaintiff  delivered  to  the  de- 
[*624]  fendant  a  further  account  of  his  demands,  by  which  it  *ap- 
peared,  that,  after  giving  the  defendant  credit  for  £230, 
the  balance  against  him  was  .£953,  exclusive  of  any  charge  for 
manure.  On  this  occasion  the  plaintiff  stated,  that  in  conse- 
quence of  his  crops  having  been  greatly  damaged,  and  his  hav« 
ing  then  lately  experienced  other  losses,  he  was  afraid  he  should 
not  be  able  to  meet  his  engagements ;  and  he  requested  the  de- 
fendant to  pay  him  the  balance  of  the  account  b^tween  them 
in  order  to  enable  him  to  compound  or  settle  with  his  creditors ; 
and  he  offered,  if  the  defendant  would  pay  him  such  balance 
for  such  purpose,  to  give  up  the  farm  with  every  Uiing  upon 
it,  in  satisfaction  of  the  £2000  secured  by  warrant  of  attorney. 
To  this  proposal,  according  to  the  plaintiff's  representation  of 
the  case,  the  defendant  assented.  The  defendant,  however,  by 
his  answer,  denied  such  assent,  but  admitted  that  he  might  have 
said  that  it  was  the  best  thing  the  plaintiff  could  do,  and  that 
he  also  proposed  or  assented  to  employ  the  plaintiff  as  his 
bailiff,  if  they  could  come  to  terms. 

On  the  15th  June,  1841,  the  plaintiff  being  pressed  for  money 
to  satisfy  an  attachment  in  the  Court  of  Chancery,  again  ap- 
pUed  to  the  plaintiff  for  payment  of  the  £963,  the  balance  of  the 
account,  when  the  defendant  replied  that  nothing  was  due  to 
him.  ,  After  some  angry  discussion  on  that  and  subsequent  days, 
the  following  arrangement,  as  the  plaintiff  insisted,  was  made 
between  the  parties — that  the  plaintiff  should  go  to  France ; 
that  the  defendant  should  pay  certain  of  the  plaintiff  ^s  creditors 
in  full,  and  settle  with  others,  and  also  dispose  of  the  matter  in 
Chancery ;  that  the  defendant  should  secure  tiie  return  of  the 
plaintiff  from  France  in  three  weeks ;  that  the  plaintiff  should 
then  go  back  to  the  farm  and  resume  the  tenancy,  and  that  the 
defendant  should  let  him  have  the  stock  and  other  articles  on 
the  farm  at  the  sheriff's  valuation,  and  provide  him  with  money 
to  go  on  with. 

On  the  18th  June,  1841,  and,  as  the  plaintiff  in 
[*626J    sisted,  in  *pursuance  of  the  foregoing  arrangement,  the 
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defendant  caused  judgment  to  be  signed  against  him  under 
the  warrant  of  attorney,  and  on  the  same  day  issued  a  fi,  fa. 
thereon  upon  the  plaintiff's  goods,  under  which  he  received  from 
the  sheriff  £1788  after  payment  of  poundage.  On  the  following 
day,  in  further  pursuance,  as  the  plaintiff  alleged  of  the  same 
arrangement,  the  defendant  distrained  the  goods  on  the  plain- 
tiff's farm  for  £760,  as  for  a  rears  of  rent  for  a  year  and  a  half. 
Immediately  after  the  distress  the  plaintiff  signed  two  authori- 
ties to  the  defendant's  solicitors,  under  which  they  were  author- 
ized to  hold  the  distrained  goods  beyond  the  five  days,  and  the 
defendant  was  at  liberty  to  buy  the  stock  at  the  sheriff's  valua- 
tion. On  the  20th  June  the  plaintiff  went  to  Boulogne,  where 
he  remained  till  the  end  of  July.  He  never  returned  to  the  farm, 
but  about  the  time  of  his  retum  to  England,  the  defendant  took 
possession  of  it. 

The  bill  alleged  that  the  execution  and  distress  upon  the 
plaintiff's  goods,  and  his  departure  into  France,  all  took  place  in 
pursuance  of  the  arrangement  which  has  been  mentioned ;  that, 
on  the  faith  of  that  arrangement,  the  plaintiff  acquiesced  in  the 
defendant's  proceedings,  and  that,  in  fact,  by  the  terms  of  the 
lease,  only  one  half-year's  rent  was  due  at  the  time  of  the  dis- 
tress, against  which  the  plaintiff  was  entitled  to  set  off  the  amount 
laid  out  by  him  on  the  farm ;  that,  nevertheless,  the  defendant, 
in  breach  of  the  arrangement,  never  saw  or  commimicated  with 
the  plaintiff's  creditors,  and  never  intended  to  come  to  any 
arrangement  with  them.  The  bill  also  contained  various  charges 
relating  to  the  accounts  between  the  parties. 

The  bill  prayed,  that,  as  between  the  plaintiff  and  defendant, 
the  distress  and  execution,  and  the  proceedings  thereunder, 
might  be  declared  void  in  equity,  and  might  be  set  aside,  and 
that  the  sheriff's  assignment  to  the  defendant  might  be  delivered 
up  to  be  cancelled,  &c.,  and  that  the  defendant  might  be 
decreed  to  put  the  plaintiff  in  ^possession  of  the  farm  [*626] 
and  premises(a)  and  of  the  stock,  and  that  an  account 
might  be  taken  of  the  dealings  and  transactions  between  the 
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plaintiff  and  the  defendant  on  the  footing  of  the  lease  and  of  the 
agreements  subsequently  come  to  between  the  parties,  and  for  an 
injunction  to  restrain  the  defendant  from  selling  or  disposing  of 
or  parting  with  the  stock  and  crops,  and  from  taking  further  pro- 
ceedings against  the  plaintiff  on  the  judgment 

The  defendant,  by  his  answer,  denied  that  any  such  arrange- 
ment as  that  contained  in  the  bill  had  ever  been  entered  into. 
He  submitted,  that  no  account  was  necessary,  or  ought  to  be 
entered  into  between  the  parties ;  nevertheless,  he  was  ready  to 
account  as  the  Court  should  direct,  though,  if  an  account  were 
taken,  he  submitted  that  it  should  be  at  the  plaintiff's  expense. 

The  plaintiff  entered  into  evidence  principally  for  the  purpose 
of  showing  that  the  farm  had  been  properly  cultivated  while  in 
his  hands,  and  that  the  defendant  had,  on  some  occasions,  ex* 
pressed  strong  approbation  of  the  manner  of  cultivation. 

The  cause  now  came  on  for  hearing. 

Mr.  Simpkinson  and  Mr.  Heathfield,  for  the  plaintiff 

Mr.  Russell  and  Mr.  Hansard^  for  the  defendant. 

Upon  the  question  of  account  the  cases  of  Dinwiddie  v.  BaUey{b) 
and  (y  Connor  v.  1Spaiffhi{c)  were  cited. 

The  Yice-Chancellor  observed  that  the  warrant  of  attorney 
and  judgment  not  having  been  successfully  impeached,  the  lease 
had,  in  consequence  of  the  execution  under  the  judg* 
[*627]  ment  and  the  insolvency  of  the  plaintiff,  *been  determi- 
ned, and  therefore  he  should  decline  interfering  with  the 
possession  of  the  farm  or  the  stock,  and  should  dismiss  the  bill 
so  far  as  it  sought  relief  in  those  respects.  His  Honor  then,  after 
disposing  of  another  point  in  the  cause,  proceeded  as  follows  : 
— With  regard  to  the  account,  this  is  a  case  most  unquestionably 
of  cross  demands;  and,  although  the  plaintiff  sues  as  a  pauper. 


(a)  6  Vef.  136.    At  to  the  action  of  aoeoaiit  gonoFBlly,  mo  Baxter  t.  HSmmt,  5 
New  Ca.  388 ;  S  Soott  199. 
(6)  1  Sch.  db  L.  305. 
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and  the  defendant  professes — and,  I  dare  say,  sincerely  professes 
— an  intention  never  to  sue  the  plaintiff,  yet,  whether  the  plain- 
tiff's circumstances  do  or  do  not,  as  it  is  possible  they  may, 
change,  the  defendant  may  at  any  time  alter  his  present  inten- 
tion, and  sue  the  plaintiff.  Of  these  cross  demands  there  is  a 
plurality  on  both  sides.  Unquestionably  also  on  one  side, 
whether  tenable  or  not  tenable,  they  are  numerous.  Whether 
all  the  subjects  of  claim  on  either  side  could  be  included  in  any 
one  action,  is  at  least  doubtful.  My  present  impression  is,  that, 
unless  possibly  in  the  almost  obsolete  action  of  account,  the  pro- 
bability is,  that  they  could  not  be  on  either  side  included  in  one 
action.  I  am  also  disposed  very  much  to  doubt  whether  all  the 
demands  on  either  side  could  be  made  the  subject  of  set-off;  but, 
however  these  points  may  be,  and  assuming,  for  the  sake  of 
argument,  that  the  demands  on  either  side  could  all  be  included 
in  one  action,  not  merely  of  account,  and  that  the  counter-claims 
on  the  other  side  could  be  made  the  subject  of  set-off,  still  the  ac- 
tion so  constituted  would  be  one  which,  in  my  judgment,  could 
not  with  convenience  and  efficiency  be  thoroughly  tried  at  Nisi 
Prius  ;  and  that  the  probable  consequence  of  an  action,  in  what- 
ever form,  between  these  parties,  involving  the  various  matters 
of  dispute  between  them,  would  be  a  reference  at  Nisi  Prius  as , 
soon  as  the  case  had  been  opened. 

Now,  without  saying  whether  the  complication  in  this  case  is 
equal  to  the  complication  that  appears  to  have  existed  in  the 
case  before  Lord  Redesdalej  I  mean  the  case  of  tyCan- 
fwr  V.  Spaightj  I  have  no  doubt  that  this  is  a  case  *which  [*628J 
may  be  justly  described  as  having  some  degree  of  com- 
plication in  it  Then,  taking  Lord  Redesdale  to  state  the  law 
accurately,  as  he  generally  did,  what  do  we  find  him  say  ? — 
"  The  ground  on  which  I  think  that  this  is  a  proper  case  for 
equity,  is,  that  the  account  has  become  so  complicated  that  a 
Court  of  law  would  bo  incompetent  to  examine  it  upon  a  trial 
at  Nisi  Prius  with  all  necessary  accuracy,  and  it  could  only  ap- 
pear from  the  result  of  the  account  that  the  rent  was  not  due. 
This  is  a  principle  on  which  Courts  of  equity  constantly  act,  by 
taking  cognizance  of  matters  which,  though  cognizable  at  law, 
are  yet  so  involved  with  a  complex  account,  that  it  cannot  pro- 
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perly  be  taken  at  law,  and  until  the  result  of  the  account,  the 
justice  of  the  case  cannot  appear.  Matter  of  account  may,  in- 
deed, be  made  the  subject  of  an  action,  but  an  account  of  this 
sort  is  not  a  proper  subject  for  this  mode  of  proceeding :  the  old 
mode  of  proceeding  upon  the  writ  of  account  shows  it ;  the  only 
judgment  was  that  the  party  <  should  account,'  and  then  the  ac- 
count was  taken  by  the  auditor ;  the  Ck)urt  never  went  into  it." — 
An  observation,  perhaps,  that  has  not  always  been  sufficiently 
attended  to  by  those  who  have  complained  of  references  to  Mas- 
ters, or  of  the  course  taken  at  Nisi  Priua  in  referring  an  action 
involving  disputed  accounts,  the  truth  being,  as  I  conceive,  that 
the  course  is,  as  near  as  circumstances  will  permit,  that  which 
the  old  form  of  proceeding  was,  under  the  action  of  account  to 
which  Lord  Redesdcde  refers. 

Upon  the  whole  of  the  case,  considering  the  very  special  na- 
ture of  the  lease,  the  very  special  provisions  which  it  contains, 
and  the  various  other  matters  of  demand  and  account  between 
these  parties,  I  think,  that,  as  this  is  a  case  in  which  a  Court  of 
equity  has  the  jurisdiction  to  decree  an  account,  so  it  is  a  case 
in  which  that  jurisdiction  ought  to  be  exercised.  Besides,  it  is 
to  be  considered  that  we  are  now  at  the  hearing  of  the  cause, 
after  the  cause  has  been  in  Court  for  a  period  of  very 
[•629]  nearly  four  years ;  that  •there  never  has  been  any  de- 
murrer, total  or  partial ;  and  in  looking  into  the  plead- 
ings to  see  whether  an  objection  was  taken  to  the  jurisdiction 
analogous  to  a  demurrer,  I  have  been  able  to  find  none ;  but,  on 
the  contrary,  I  do  find  that  which,  without  any  great  stretch  of 
construction,  may  be  taken  to  be  a  submission  to  accoimt  in  this 
Court,  if  the  Court  should  think  it  a  fit  case  in  which  to  decree 
an  account.    For  these  reasons,  I  think  there  should  be  an  account 

It  is  a  remarkable  circumstance,  that  this  lease  contains  a  pro- 
vision for  its  determination,  if  any  execution  should  issue  against 
the  tenant  upon  which  the  lease  should  be  liable  to  be  taken ; 
and  contemporaneously  with  the  lease,  a  warrant  of  attorney  is 
given  to  the  landlord  by  the  tenant,  which  enables  the  landlord 
to  issue  execution  at  any  time,  and  so  to  determine  the  lease ; 
and  this  in  a  case  where  there  must  be  considerable  expendi- 
ture  on  the  part  of  the  tenant,  in  which  he  is  necessarily  en- 
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gaged  in  a  species  of  speculation  on  the  farm.  Nor  is  this  the 
only  provision  iu  this  lease  from  which  I  gather  that  the  interests 
of  the  landlord  were  closely  and  carefully  attended  to  upon  the 
occasion.  Many  acts  on  the  one  side  and  on  the  other  were  to 
he  done  within  the  first  two  years  of  the  term,  including  expen- 
diture on  each  side,  as  I  read  the  lease,  to  a  considerable  extent 
The  lease  is  executed  in  January,  1840,  the  term  is  for  twenty- 
one  years,  reducible  only  at  the  option  of  the  landlord  to  four- 
teen. The  first  two,  which  was  the  time  limited  for  the  com- 
pletion of  this  expenditure,  would  expire  at  Michaelmas,  1841. 
In  the  summer  of  1841,  steps  are  taken  to  eject  the  tenant,  after 
all  the  stock  and  efiects  on  the  farm  have  been  taken.  All  this 
may  have  been  very  proper.  I  give  no  opinion  upon  it.  The 
landlord  is  entitled  to  exercise  such  a  right  as  his  contract  with 
the  tenant  and  the  law  of  the  country  give  him.  But  coupling 
with  these  facts  all  the  circumstances  of  conduct  on 
each  side,  I  am  led  to  the  conclusion,  *that  the  Court  [*630] 
does  not  know  the  whole  of  this  part  of  the  case.  On 
the  whole,  there  is  so  much  complexity  belonging  to  this  trans- 
action, that  I  think  it  right  to  add  to  the  account  an  inquiry  un- 
der what  circumstances  the  assignment  by  the  sheriff,  and  the 
valuation  of  the  property  included  in  the  assignment  were 
made. 

Rsm  it  to  the  Master  to  take  au  acoonnt  of  all  the  just  claims  of  either  party 
against  the  other,  under  or  by  virtue  of  the  indentare  of  lease,  and  of  all  the  other 
dealings  and  transactions  between  the  parties,  and  to  state  the  balance  ;  and  in  taking 
the  accoont,  the  Master  is  not  to  charge  the  plaintiff  with  any  rent  subsequent  to  the 
execution  by  the  sheriff  of  the  assignment,  and  is  not  to  charge  either  party  with  any 
breach  of  covenant  subsequent  to  the  executioi)  by  the  sheriff  of  the  assignment,  and 
he  is  to  make  to  each  party  all  just  allowances  Inquire  under  what  circumstances 
the  assignment  by  the  sheriff,  and  the  valuation  of  the  property  included  in  the  sssign- 
ment,  took  place.  The  Master  to  bo  at  liberty  to  state  any  special  circumstances 
with  respect  to  any  of  the  matters.  By  the  plaintiff  *s  consent,  let  the  defendant  be 
at  liberty  to  cross-examine,  viva  voce,  before  the  Master,  such  of  the  witnesses  already 
examined  on  the  part  of  the  plaintiff  in  the  cause  as  the  defendant  may  desire  f.o  to 
cross-examine ;  the  defendant  undertaking  to  produce  the  witnesses  himself  for  his 
own  cross-examination,  and  the  plaintiff  beiug  at  liberty  to  re-examine  viva  voce  the 
witnesses  whom  the  defendant  shall  so  elect  to  cross-examine.  Let  the  plaintiff  give 
the  usual  undertaking  to  account  And  the  plaintiff  submitting  by  his  bill  to  pay  to 
the  4ftf^«»^«"*  whai,  if  anything,  shall  be  Umnd  dne  on  taking  the  aooonnt  prayed  by 
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the  biU»  raeira  the  oonflderaUon  of  what  ehall  be  done  opua  that  »nhmiMka»(o)  and 
leMTve  futher  directioiif  and  oovtt. 


[•631]  •Hall  v.  Lack. 

1843 :  November  25th. 

Where  it  i^ipeared  that  the  aeioetatioii  of  a  cestui  que  tmit  and  trustee,  as  eo-plain* 
tiA  on  the  record,  might  materially  injore  the  interests  of  the  foimer,  the  Goart 
gave  leave  to  amend  the  record  by  striking  out  the  name  of  the  tmstee  as  plaintiff, 
and  making  him  a  defendant. 

In  1840,  the  defendant,  John  Lack,  being  the  holder  of  a 
pension  of  £1000  a  year,  as  a  superannuated  officer  of  the  Cus- 
toms, entered  into  a  treaty  with  the  plaintiff  Hall,  through  the 
medium  of  his  co-plaintiff  Phillott,  for  the  sale  of  the  pension 
to  Hall.  The  purchase  did  not  take  place,  but  by  an  indenture, 
duly  executed  between  the  defendant  Lack  of  one  part,  and  the 
plaintiffs  of  the  other  part,  the  defendant,  in  consideration  of 
certain  promissory  notes,  to  the  amoimt  of  £5000,  therein  men 
tioned,  (which  the  bill  alleged  to  have  been  afterwards  duly 
paid,)  granted  to  the  plaintiff  Hall  an  annuity  of  £804  15s.,  and 
assigned  his  pension  to  the  plaintiffs,  upon  trust  for  securing  the 
punctual  payment  of  the  annuity.  Previously  to  the  execution 
of  the  deed,  the  defendant  Lack  executed  a  power  of  attorney 
to  the  plaintiffs  to  receive  the  pension.  That  instrument,  how* 
ever,  was  never  delivered  to  the  plaintiffs,  but  remained  in  the 
office  of  the  Receiver-General  of  the  Customs. 

The  annuity  not  having  been  regularly  paid  pursuant  to  the 
indenture,  the  present  bill  was  filed  against  Lack  and  others  for 
the  purpose  of  making  it  effectual  against  the  pension. 

The  defendant  Lack,  by  his  answer,  stated,  that,  in  1839,  be- 
ing in  want  of  money,  he  employed  the  plaintiff  Phillott,  and  a 
person  who  was  then  the  co-partner  of  Phillott,  to  raise  money 
for  him,  which  they  did  upon  exorbitant  terms,  and  without 

(a)  The  submission  to  account  was  not  reoerred,  being  a  necessary  part  of  every 
such  decree. 
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coming  to  any  account  with  him :  that  he,  the  defendant,  never 
received  any  consideration  for  the  annuity  mentioned  in  the  bill, 
except  the  re-purchase  of  two  former  annuities,  at  the  respective 
prices  of  £1100  and  £1200,  and  that  if  any  further  sum  was 
advanced  by  the  plaintiff  Hall,  as  the  consideration  for  his  an* 
nuity,  of  which  the  defendant  was  ignorant,  the  same  must  have 
been  advanced  by  him  to  Phillott  and  his  partner,  and  PhiU 
lott  was  therefore  liable  to  account  to  him  for  the  sum  so  ad- 
vanced. 

*In  consequence  of  this  answer,  a  motion  was  now  [*632] 
made,  on  behalf  of  the  plaintiffs,  that  they  might  be  at 
liberty  to  amend  the  bill  by  striking  out  the  name  of  the  plain- 
tiff Phillott,  and  making  him  a  defendant ;  and  otherwise  to 
amend  the  bill  as  they  might  be  advised,  upon  the  plaintiff's 
giving  security  to  the  defendants  for  their  costs  already  incurred 
in  this  cause,  to  be  approved  of  by  the  Master,  and  paying  to 
the  defendants  their  costs  of  this  application,  to  be  taxed  by  the 
taxing  Master. 

The  plaintiff  Hall  by  his  affidavit,  stated,  that  the  several 
sums,  amounting  to  £5000,  mentioned  in  the  bill,  were  actually 
advanced  by  him  to  Phillott,  to  be  applied  to  the  defendant's 
use.  and  he  believed  that  they  had  been  so  applied.  Phillott 
also  stated,  by  hi^  affidavit,  that  they  had  been  so  received  and 
applied.  Both  deponents  swore,  that  they  did  not,  previously 
to  the  filing  of  the  bill,  suspect  or  believe  that  the  consideration 
for  the  annuity  would  be  disputed.  And  the  plaintiff  Hall  stated 
that  he  was  advised  and  believed,  that,  in  case  Phillott  were  not 
a  plaintiff,  he  should  be  entitled  to  resist  the  taking  such  ac- 
count, as  suggested  by  the  defendant,  and  that  it  was  necessary 
to  enable  him  to  bring  his  case  fairly  before  the  Court,  that  Phil- 
lott should  be  made  a  defendant,  and  that  other  amendments 
should  be  made  in  the  bill,  to  meet  the  case  made  by  the  defen- 
dant. 

Mr.  Heaihfieldi  for  the  motion,  said,  that,  unless  this  applica- 
tion were  granted,  the  ends  of  justice  might  be  defeated.  The 
principles  on  which  motions  of  this  description  were  founded 
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were  laid  down  by  Lord  Cotienham  in  the  case  of  AHomejf'Gen- 
eral  v.  Cooper.{a) 

Mr.  Roltj  controj  contended  that,  according  to  the  bill, 
f*633]    *a8  well  as  the  answer,  Phillott  acted  throughout  as  the 
agent  of  Hall,  and  not  merely  as  trustee. 

The  Vice-chancellor. — If  the  defendant  has  any  rights 
against  Hall  by  reason  of  the  agency  or  conduct  of  Phillott, 
those  rights  may  be  enforced  in  this  suit,  whatever  may  be  done 
upon  this  motion.  In  that  respect,  the  presence  or  absence  of 
Phillott  as  a  plaintiff  on  the  record  makes  no  difference.  Phil- 
lott was  agent,  and  became  trustee.  His  agency  appears  in  the 
bill  as  mere  matter  of  narrative.  As  agent,  he  is  a  superfluous 
and  unnecessary  plaintiff.  He  happens  also  to  be  a  trustee.  In 
that  character  he  is  a  co-plaintiff  with  Hall,  whose  suit  alone 
this  substantially  is.  Whether  the  supposition  be  well  or  ill 
founded,  it  appears  that  the  rights  of  Hall  may  sustain  damage 
by  reason  of  the  mere  act  of  association  with  Phillott  on  the  re- 
cord. That  ought  not  to  be.  If,  independently  of  that  observa- 
tion, any  prejudice  should  arise  to  the  rights  of  the  defendant, 
in  consequence  of  this  application  being  granted,  that  defence 
will  be  fully  open  to  him. 


Ordek  accordingr  to  the  notice  of  motion,  unlees  the  defendant  waive  the  aecurity 
for  coftf ;  the  plaintiff  Hall  undertaking  to  amend,  and  Pbillot  undertaking  to  appear 
and  answer  within  a  giTen  time.    The  present  deAsndanta  to  have  mx  weeks*  time  to 
answer  the  amended  hill.    Reserve  the  consideration  of  all  other  costs  incurred,  or  to. 
he  incurred,  in  consequence  of  this  application  or  of  the  amendment. 

(a)  3  Myl.  &  Cr.  35a  See  Motteux  t.  Macreth,  1  Ves.  jun.,  149 ;  Lloyd  t. 
Makeamt  6  Ves.  145 ;  Taffom  ▼.  Normanf  11  Yes.  5C3 ;  JUad  ▼.  Trtacker,  9 
Keea,  317. 
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•Attorney-General  v.  Higham.  [•634] 

1843:  December  13th. 

Testator  bequeathed  JC500  to  his  executon,  upon  trust  that  they  should  lay  out  and 
invest  the  same  in  the  public  funds,  or  in  such  other  security,  or  in  such  other  man* 
ner  as  to  them  should  seem  expedient,  at  interest,  and  pay  and  apply  the  produce 
to  a  charitable  purpose.  One  of  the  executors,  who  took  the  entire  management 
of  the  estate,  paid  the  debts,  and  most  of  the  legacies  of  the  testator,  bat  neither 
specifically  appropriated  nor  invested  JC500  for  the  charity.  He  paid  interest,  how- 
ever, on  JC500  to  the  charity ;  at  the  same  time  receiving  interest  on  the  promis- 
sory note  of  a  debtor  to  the  estate  who  was  in  good  credit,  but  whose  debt  was  the 
only  fnnd  available  for  payment  of  the  legacy.  The  executor  afterwards  died.  On 
the  admission,  by  his  representatives,  that  he  had,  in  his  lifetime,  assented  to  the 
payment  of  the  legacy  to  himself,  as  trustee. — Held,  that  his  estate  was  severally 
answerable,  as  for  a  breach  of  trust. 

Evidence  of  admission  of  assets  by  pajrment  of  interest  on  a  legacy.[l] 

Deed  set  out  in  a  defendant's  answer  made  evidence  for  the  plaintiff  generally. 

In  the  year  1801,  Henry  Duxbury,  being  seised  in  fee  of  a 
small  estate,  called  Woodcock  Hill,  out  of  which  he  paid  £19  a 
year  to  the  master  of  a  school  at  Ribchester,  under  the  trusts  of 
a  certain  will,  conveyed  the  premises,  subject  to  such  annuity, 
to  Richard  Higham  in  fee,  Richard  Higham  for  some  time  paid 
the  annuity,  but  afterwards,  in  1805,  ceased  to  do  so,  ou  the 
ground  that  such  payment  was  void  under  the  Mortmain  Act 

Richard  Higham,  by  his  will,  dated  the  8th  November,  1817, 
after  giving  various  pecuniary  legacies,  gave  and  bequeathed  to 
his  son  Joseph  Higham,  his  daughter  Emma  Mercer,  and  his 
grandson  Joseph,  son  of  his  late  son  John,  (whom  he  made  exe- 
cutors and  executrix  of  his  will,)  their  executors,  administrators, 
and  assigns,  the  sum  of  £500  of  lawful  English  money,  out  of 
such  part  of  his  personal  estate  as  was  not,  or  might  not,  be 
secured  by  mortgage  or  other  charge  upon  realty,  upon  trust, 
that  they,  the  same  trustees  or  trustee  for  the  time  being,  should 
lay  out  and  invest  the  same  principal  sum  of  £500  in  the  pub* 
lie  funds,  or  in  such  other  security  or  in  such  other  manner  as 
to  them  should  seem  expedient,  at  interest.    And  upon. further 

(1]  See  note,  anU,  page  331. 
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trust,  that  they,  the  same  trustees  for  the  time  heing,  should  pay 
and  apply  the  yearly  sum  of  £5  (part  of  the  dividends,  interest, 
and  produce  to  arise  from  said  stocks,  funds,  or  investment)  unto 
Henry  Duxbury,  during  his  life ;  and  should,  either  annually  or 
otherwise,  according  to  the  discretion  of  them  his  same  trustees 
for  the  time  being,  pay  and  apply  the  whole  of  the  aforesaid 

dividends,  or  other  produce  ci  snch  stocks,  funds,  or 
[*635]    other  investment  *or  investments,  subject  to  the  said 

yearly  siun  of  £5,  to  charitable  uses  or  purposes  for  the 
benefit  or  advantage  of  such  poor  persons  residing  in  all  or  any 
of  the  three  townships  of  Ribchester,  Hothersall,  and  Dutton,  in 
the  county  of  I^iancaster,  as  his  said  trustees  or  trustee  for  the 
time  being  should  think  proper ;  and  the  same  charity  to  be  ad- 
ministered in  alms,  education  of  children,  or  in  such  other  man- 
ner, and  for  such  other  charitable  purposes,  within  all  or  some 
of  the  said  townships,  as  his  said  trustees  or  trustee  for  the  time 
being  should  think  expedient  and  proper ;  and  he  recommended 
his  said  trustees  or  trustee  for  the  time  being  to  consider  and  as- 
certain the  probability  of  establishing  a  school  for  educating  the 
poor  children  resident  in  the  said  three  last-mentioned  townships 
according  to  the  Madras  system,  as  it  was  his  opinion,  that  the 
said  three  townships  would  derive  more  permanent  advantage 
from  the  said  legacy  or  sum  of  £500  if  the  same  were  applied 
to  the  furtherance  of  that  object,  than  if  it  were  applied  in  any 
other  manner.  Then  followed  a  clause  for  the  appointment  of 
new  trustees.  And  the  testator  bequeathed  all  his  residuary 
personal  estate,  after  payment  of  the  said  trust  sum  of  £500  and 
the  various  legacies  thereinbefore  mentioned,  to  the  said  Joseph 
Higham  his  son,  Emma  Mercer,  and  Joseph  Higham  his  grand- 
son, on  certain  trusts  as  to  one  half  thereof,  for  the  benefit  of  the 
said  Joseph  Higham  his  son,  and  as  to  the  other  half  thereof, 
for  the  benefit  of  the  children  of  James  Higham,  a  deceased  son, 
payable  at  their  respective  ages  of  twenty-five  years. 

The  testator  died  in  January,  1818,  and  in  the  following 
August  his  will  was  proved  by  Joseph  Higham  his  son  and 
Emma  Mercer,  power  being  reserved  to  Joseph  Higham  the 
grandson,  who  was  then  an  infant,  to  prove  the  will.  Joseph 
iHigham  the  son  took  upon  hitnself  the  active  execution  of  ttie 
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will,  and  paid  all  the  testator's  debts,  aiid,  with  the  ex- 
ception of  the  charity  legacy,  all  the  legacies,  ^including  [*636] 
a  legacy  to  himself  of  £2120,  and  a  legacy  to  Emma 
Mercer  of  £1700.  No  fund  was  set  apart  by  him  for  the  pay- 
ment of  the  charity  legacy,  but,  on  the  contrary,  a  considerable 
part  of  the  assets  of  the  testator  were  left  outstanding ;  in  par- 
ticular, a  promissory  note  for  £1100,  due  from  one  Richard 
Ward  to  the  testator,  in  respect  of  which  only  interest  and  prin- 
cipal to  the  amount  of  £500  were  received  by  the  acting  execu- 
tor. Interest,  however,  on  the  charity  legacy,  at  the  rate  of  4/. 
10^.  per  cent,  per  annum^  was  paid  to  the  schoolmaster,  John 
Gregsou,  by  Joseph  Higham  the  son,  until  his  death,  which  took 
place  in  June,  1822.  His  executors  then  continued  the  payment 
until  other  arrangements  were  made  for  that  purpose,  as  after 
mentioned. 

On  the  6th  January,  1824,  a  meeting  was  held  for  the  pur* 
pose  of  considering  the  afiairs  of  the  testator,  Richard  Higham. 
The  meeting  was  attended  by  the  executors  of  Joseph  Higham 
the  son,  Emma  Mercer,  and  Joseph  Higham  the  grandson,  when 
the  accounts  kept  of  the  testator's  estate  by  Joseph  Higham  the 
son  were  produced  by  his  executors  to  the  other  parties,  and 
were  examined  and  audited,  and  the  note  of  Richard  Ward, 
together  with  other  securities  of  the  testator,  was  delivered  to 
Joseph  Higham  the  grandson.  And  by  a  deed-poll,  bearing  date 
the  same  6th  January,  and  executed  by  Joseph  Higham  the 
grandson,  and  Emma  Mercer,  after  reciting  the  will  of  Richard 
Higham,  and  that,  after  his  decease,  it  had  been  proved  by  all 
bis  executors,  and  reciting  the  death  of  Richard  Higham,  and 
that  Joseph  Higham  the  son  had  in  his  lifetime,  with  the  appro- 
bation of  his  co^xecutors,  taken  upon  himself  the  chief  manage- 
ment and  execution  of  the  trusts  of  the  said  will,  and  that  he 
had  then  lately  departed  this  life,  having  by  will  appointed 
Alice  Higham,  Christopher  Hindle,  and  William  Eccles,  his  exe- 
cutors; and  reciting,  that  the  said  executors  had  produced 
to  the  said  Emma  Mercer  and  Joseph  Higham  the 
'grandson,  all  the  accounts,  papers,  vouchers,  evidences,  ['637] 
and  documents  in  their  custody,  touching  the  execution 
of  the  will  of  said  Richard  Higham  by  said  Joseph  Higham  the 
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son,  and  that  those  accounts  had  been  duly  investigated  and  ex- 
amined by-  the  said  Emma  Mercer,  and  Joseph  Higham  the 
grandson,  and  had  been  finally  approved  of  and  possessed  by 
them ;  and  that  the  balance  found  due  from  the  executors  of  the 
said  Joseph  Higham  the  son,  upon  the  same  accounts,  had  been 
duly  paid,  it  was  witnessed  that  they,  the  said  Emma  Mercer 
and  Joseph  Higham  the  grandson,  (so  far  as  they  could,  but  not 
so  as  to  charge  themselves  with  the  accounts  of*  said  Joseph 
Higham  the  son,)  released,  exonerated,  and  discharged  the  said 
Alice  Higham,  Christopher  Hindle,  and  William  Eccles,  their 
heirs,  executors,  and  administrators,  and  every  of  them,  and  all 
the  estate  and  effects  of  the  said  Joseph  Higham  the  son,  of  and 
from  all  actions  and  suits,  causes  of  action  and  suit,  accounts, 
transactions,  claims,  and  demands  whatsoever,  which  against 
the  said  Alice  Higham,  Christopher  Hindle,  and  William  Eccles, 
they,  the  said  Emma  Mercer  and  Joseph  Higham  the  grandson, 
then  had,  or  could,  or  might  at  any  time  thereafter  have,  claim 
or  demand  on  accomit  of  the  said  will  of  Richard  Higham,  or 
any  thing  therein  contained,  antecedent  to  the  day  of  the  date  of 
that  indenture. 

After  the  execution  of  this  deed,  the  executors  of  Joseph  Hig- 
ham the  son  took  no  farther  management  of  Richard  Higham^s 
estate,  except  that  the  following  arrangement,  relating  to  the  pay- 
ment of  the  schoolmaster,  which  had  conunenced  in  1823,  wd^ 
continued  till  about  the  year  1826.  The  arrangement,  which 
had  been  entered  into  with  the  consent  and  by  the  orders  of 
timmsL  Mercer  and  Joseph  Higham  the  grandson,  was,  that  Alice 
Higham,  the  widow  and  executrix  of  Joseph  Higham  the  son, 
should  supply  the  schoolmaster  with  groceries  and  shop  goods 
to  the  extent  of  the  interest  of  the  legacy  or  trust  fund  of 

£500. 
[•638]  *This  mode  of  payment  being  discontinued  in  January 
1826,  applications  were  made  to  Joseph  Higham  the  grand- 
son to  pay  the  schoolmaster's  salary.  He  at  first  refused  so  to 
do,  but  afterwards  yielded  to  the  application,  and  paid  £20  per 
annum  to  the  schoolmaster,  John  Gregson,  from  the  year  1826, 
to  the  year  1836,  when  Gregson  died. 

No  farther  payment  having  been  made  after  the  death  of  Greg- 
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8on,  an  information  and  bill  was  filed  (in  which  the  present 
schoolmaster  was  plaintiff)  against  Joseph  Higham  the  grandson, 
Emma  Mercer,  and  the  surviving  executor  of  Joseph  Higham 
the  son,  praying  that  th^  trust  sum  of  £500,  with  all  arrears  of 
interest,  might  be  paid  into  Court  by  the  defendants,  or  some  of 
\hem,  and  might  be  invested  for  the  benefit  of  the  charity ;  that 
new  trustees  might  be  appointed,  and  that,  if  necessary,  all  proper 
accounts  might  be  taken  of  the  estate  of  Joseph  Higham  the 
son. 

The  information  and  bill  charged,  that  Robert  Ward  was  for 
many  years  in  good  circumstances,  and  that  his  promissory  note 
might  have  been  enforced,  but  that  £500  only  had  been  received 
upon  it ;  that  although  Joseph  Higham  the  grandson  did  not 
prove  the  will  of  Richard  Higham,  until  the  year  1842,  yet  he 
was  responsible  for  what  ought  to  have  been  done  since  the  death 
of  Richard  Higham ;  that  the  defendants,  or  some  of  them,  had 
received  and  had  admitted  the  receipt  of  assets  of  the  testator, 
Richard  Higham,  for  the  payment  of  all  the  legacies  in  full ;  that 
they  had,  in  the  hands  of  all  and  each  of  them,  assets  of  the  said 
testator  for  payment  of  the  £500,  and  ought  to  have  paid  and 
invested  the  same ;  that,  in  particular,  Emma  Mercer  and  Joseph 
Higham  had,  with  the  consent  of  Joseph  Higham  the  grandson, 
paid  their  own  legacies  in  full,  and  that  after  Richard  Higham's 
death,  Joseph  Higham  the  grandson  had  divided  the  residuary 
estate  upon  the  trusts  of  the  will,  and  that  he  and  Emma  Mercer 
had  paid  one-half  of  the  residuary  estate  to  the  executors 
of  Joseph  Higham  the  son ;  that  the  executors  *of  Rich-  [*639] 
ard  Higham  assented  to  the  said  bequest  of  £500  to  them 
as  such  trustees  as  aforesaid :  and  that  the  survivors  of  them,  as 
such  trustees,  and  the  executors  of  Joseph  Higham  the  son,  as 
deceased  trustee,  ought  to  be  declared  severally  responsible  as 
for  a  breach  of  trust  in  not  investing  the  same,  and  ought  sever- 
ally to  be  decreed  to  pay  the  same ;  and  that  the  executors  of 
Joseph  the  son  had  received  assets  of  the  deceased  trustee  Joseph 
Higham,  come  to  their  hands  for  the  purpose  of  the  aforesaid 
payment 

The  defendant  Joseph  Higham  the  grandson,  by  his  answer, 
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Stated,  that,  until  1842,  every  thing  which  be  had  done  in  rela- 
tion of  the  estate  of  Richard  Higham  (including  the  receipt  of 
Ward's  note)  was  done  as  agent  for  the  defendant  Emma  Mercer, 
whose  son-in-law  he  was,  and  he  submitted  that  his  payment  of 
£20  a-year  for  the  schoolmaster  (for  which  payment  he  stated 
that  he  had  been  reimbursed  by  the  children  of  James  Higham 
out  of  certain  rents  of  which  he  was  a  trustee  for  ihem)  did  not 
amount  to  an  admission  of  assets  for  the  payment  of  the  £500. 
He  denied  any  other  receipt  of  assets,  or  that  he  ever  acted  as 
executor  till  he  proved  the  testator's  will  in  1842 ;  and,  although 
the  bill  alleged,  that,  on  the  occasion  of  the  meeting  in  January, 
1842,  a  balance  had  been  paid  over  by  the  executors  of  Joseph 
Higham  to  himself  and  Emma  Mercer,  he  denied  that  such  was 
in  fact  the  case,  as  the  accounts  which  were  then  made  up  pro-, 
ceeded  on  the  supposition  that  Ward's  note  was  valid  and  avail* 
able.  He  stated  that  Ward's  note  was  drawn  upon  an  improper 
stamp,  and  that,  although  Ward  for  some  years  after  the  year 
1824  carried  on  business,  he  was  in  insolvent  circumstances,  and 
that  it  would  have  been  useless  to  have  sued  him  upon  the 
note. 

The  defendant  Emma  Mercer,  by  her  answer,  corroborated 
the  statements  of  the  last-named  defendant,  except  that  she  sta- 
ted her  inability  to  give  a  reason  why  Ward  had  not  been  sued 

on  his  promissory  note. 
[*640]        *The  defendants,  the  executors  of  Joseph  Higham  the 

son,  by  their  answer,  alleged  that  their  testator  had  been 
most  diligent  in  getting  in  the  property  of  Richard  Higham ;  that, 
during  their  testator's  lifetime,  Ward  was  a  person  in  good  cir- 
cumstances, and  they  submitted  that  it  was  competent  to  their 
.  testator  to  allow  the  £500  to  remain  a  short  time  outstanding 
on  the  same  security  on  which  Richard  Higham  had  left  it. 
They  admitted,  however,  that  no  appropriation  had  been  made 
of  the  £500,  because  all  Richard  Higham's  estate  could  not  be 
got  in  in  their  testator's  lifetime.  They  admitted  the  charge  in 
the  information  and  bill,  that  their  testator  bad  assented  to  the 
bequest  of  the  £500  to  himself  as  trustee ;  but  they  submitted 
that  he  had  been  guilty  of  no  breach  of  trust,  for  it  did  not  ap- 
pear that  he  could  have  got  in  the  whole  £1100;  tiiat,at  his 
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death,  his  character  as  trustee  ceased,  and  did  not  devolre  to 
them,  the  defendants ;  and  that  whatever  was  owing  from  him 
at  his  death  to  the  estate  of  Richard  Higham  was  a  mere  simple 
contract  debt,  and  as  snch,  was  capable  of  being  barred  by  the 
Statute  of  Limitations,  and  they  claimed  the  benefit  of  the  stat- 
ute as  if  they  had  pleaded  the  same  in  bar  of  the  information 
and  bill.  They  denied  assets  of  their  testator  for  payment  of 
the  legacy. 
The  cause  now  came  on  for  hearing. 

Mr.  Wigram  and  Mr.  HuU^  for  the  plaintiff, 

Mr.  RussM  and  Mr.  Piggott,  for  the  defendants,  Joseph  Hig- 
Imm  and  Emma  Mercer. 

Mr.  Swanston  and  Mr.  Shadwdl,  for  tlie  defendants,  the  exec- 
utors of  Joseph  Higham  the  son. 

In  support  of  the  case  against  the  defendants  Joseph  Higham 
the  son  and  Mrs.  Mercer,  certain  letters  were  read  which  were 
addressed  by  Higham,  with  the  consent  of  Mrs.  Mercer, 
to  the  incumbent  of  Ribchester,  in  the  months  *of  Octo-  [*641] 
ber,  1836,  and  February,  1837.  They  were  written  in 
reference  to  the  appointment  of  the  new  Master,  and  contained 
the  following  paragraphs : — 

The  mastership  of  the  school  at  Ribchester  being  now  vacant, 
I  think  it  a  good  opportunity  of  attempting  to  improve  the  sys- 
tem of  education  in  the  village.  We  have  no  power  over  the 
present  school,  or  its  master,  nor  do  I  know  how  or  by  whom  he 
is  appointed,  or  what  emoluments  are  attached.  It  is  evident 
tRat  £20  a  year  will  not  attract  a  master  of  any  ability.  *  * 
We  do  not  intend  to  make  any  appropriation  at  present,  or  with- 
out your  knowledge.  The  money  may  be  dispensed  either  in 
clothing  or  education,  but  education  must  be  more  desirable. 
•  •  •  I  beg  to  state  that  Messrs.  Mercer  and  myself 
have  no  olijections  to  concur  in  the  appointment  made  of  a  school 
master ;  I  know  Mr.  Bond,  &c.       •       •       •       j  piirp^ge  ^ 

ing  over  towards  the  latter  end  of  April,  and  will  make  arrange- 
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ments  for  the  payment  of  last  half-year,  and  also  for  the  payment 
of  the  future  half-years,  to  the  master,  on  his  producing  a  cer- 
tificate &c.  •  *  * 

After  these  letters  were  read,  the  plaintiff's  counsel,  wiih  a 
view  to  show  that  the  defendant  Joseph  Higham  had,  as  alleged 
by  the  will,  taken  upon  himself  the  executorship  in  January,  1824, 
proceeded  to  read,  as  against  him,  the  release  mentioned,  ante,  p. 
636.  That  release  had  been  set  out  in  the  answer  of  the  exe- 
cutors of  Joseph  Higham  the  son,  and  had  been  proved  in  the 
cause  by  the  plaintiff  under  an  order  for  that  purpose. 

It  was  objected  by  Mr.  Russell  that  the  point  was  not  in  issue 
on  the  pleadings,  whether  or  not  the  defendant  was  made  liable 
by  releasing  his  executor.  [  The  Vice  Chancellor. — ^The  plain- 
tiff seeks  to  prove  an  admission  of  assets.] 

The  Yice-Chancellor. — ^The  allegation  in  the  bill  is, 
[*642]  that  one  of  several  persons  appointed  executors,  *who 
proved  the  will,  but  not  till  long  after  the  others,  has 
done  acts  which  amount  to  an  admission  of  assets.  Of  the  acts 
contended  to  have  had  this  effect,  the  weight  and  value  must  or 
may  depend  principally  on  this  question — ^when  did  Joseph 
Higham  first  agree  to  take  upon  himself  the  character  of  execu- 
tor 1  This  deed  is  produced  for  the  purpose  of  showing  when 
he  first  took  upon  himself  that  character.  The  question  of  ad- 
mission of  assets  is  distinctly  in  issue. 

The  cause  then  proceeded  on  the  merits. 

For  the  plaintiff-— The  defendant  Higham  has  been  for  years 
holding  out  that  he  had  the  patronage  of  the  mastership  of  tlfis 
school.  He  has  also  for  ten  years  paid  interest  on  this  legacy. 
Can  he  now  be  allowed  to  avoid  the  consequences  of  such  acts? 
He  says,  indeed,  that  the  parties  entitled  to  the  rents  of  the  real 
estate  reimbursed  him ;  but  he  never  intimated  to  them  that  it 
was  unsafe  to  make  those  payments :  they  have  been  relying 
on  his  acts,  and  he  cannot  now  throw  the  onus  upon  them. 
Taking  into  consideration  the  release,  the  letters,  and  the  pay« 
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ment  of  mteiest,  he  must  be  considered  as  having  admitted  as- 
sets for  the  payment  of  this  legacy.  The  defendant  Mercer  has 
clearly  received  assets.  She  does  not  even  profess  to  say  why 
the  whole  of  the  money  due  on  Ward's  note  was  not  enforced. 
As  to  the  executors  of  Joseph  Higham  the  son,  they  admit  that 
their  testator  assented  to  the  bequest  of  the  £50()  legacy  to  him 
as  trustee.  As  to  the  payment  of  interest  on  a  legacy  being  a 
a  sufficient  admission  of  assets,  The  CorporcUion  of  Clergymen?9 
Sons  V.  Swamsony{a)  Hoarsley  v.  Chaloner,{b)  AUorney-Oene- 
ral  V.  Chapman^yc)  WhUtie  v.  Henning,{d)  and  Barnard  y. 
Pumfrett,{e)  are  in  point 

*For  the  defendants  Joseph  Higham  the  grandson  and  [*643] 
Emma  Mercer — The  bill  does  not  seek  to  charge  the  de- 
fendants as  having  personally  undertaken  to  pay  this  legacy  in 
consideration  of  benefits  received  under  the  will,  but  on  the 
ground  of  having  received  assets.  The  defendant  Joseph,  how- 
ever, has  received  no  personalty,  and  the  legacy  to  the  other  de- 
fendant was  paid  by  the  transfer  of  a  mortgage.  The  whole  of 
the  personal  estate  applicable  to  the  payment  of  this  legacy  was 
retained  by  Joseph  Higham  the  son,  and  after  his  death  by 
his  representatives,  who  have  refused  to  pay  over  any  part 
Neither  of  these  defendants  have  any  claim  upon  the  residue. 
The  charge,  therefore,  of  leaving  received  assets  for  the  purpose 
of  this  legacy  wholly  fails.  It  may  be  conceded  that,  in  law^ 
Joseph  Higham  the  grandson  accepted  the  executorship  in  1824 ; 
but  that  is  immaterial,  if  his  subsequent  acts  did  not  amount  to 
an  admission  of  assets ;  and  it  cannot  be  said  that  his  release  of 
his  co-executor,  or  the  payment  of  the  £20  per  annum^  in  the 
manner  in  which  it  took  place,  amounted  to  such  admission. 

For  the  defendants,  the  executors  of  Joseph  Higham  the  son — 
The  personal  representatives  of  the  deceased  trustee,  admitting 
that  Joseph  Higham  the  son  was  a  trustee,  did  not  become  trus- 
tees. It  has  been  established  that,  as  between  the  parties  them- 
selves, the  agreement  was,  that  the  surviving  executors  should 

(o)  1  Vez.  sen.  75.  (6)  3  Vez.  sen.  83.  (e)  3  Bmt.  95S. 

id)  3  Bear.  396.  (e)  5  Myl  k.  Cr.  63. 
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be  trustees  of  the  sum  in  question.  Then,  is  the  charity  bound 
by  that  agreement  ?  It  is  not  a  case  of  excluding  the  trustees 
of  a  charity  from  their  rights.  They  have  had  the  benefit  of 
the  legacy  from  the  surviving  representatives  of  the  testator. 
They  make  no  demand  against  the  representatives  of  the  de- 
ceased trustee.  There  is  recognized  a  liability  in  the  surviving 
executors,  and  an  exemption  from  liability  in  respect  of  the  de- 
ceased trustee.     Acts  are  done  manifesting  that  this  was  the 

state  of   things.      [The    Vtce-Chancellor. — ^Was  there 
[•644]     'not  a  personal  liability  to  this  charity  on  the  part  of 

old  Joseph  Higham  at  the  time  of  his  death  ?]  Assum- 
ing that  he  was  a  trustee,  (though  the  mere  admission  by  these 
defendants  that  he  assented  to  a  conclusion  of  law  will  hardly 
raise  that  inference,)  he  committed  no  breach  of  trust.  The 
proper  fund  for  the  payment  of  the  legacy,  which  was  Ward's 
note,  was  perfectly  safe  in  his  lifetime,  and  he  was  justified  in 
leaving  it  on  that  security :  Buxton  v.  Buxton,{a)  The  fund 
was  lost  by  the  surviving  executors,  who  might,  equally  with' 
the  deceased  executor,  have  sued  Ward  for  the  remaining  £600. 
They  have  released  his  estate.  Besides,  under  all  the  circum- 
stances of  this  case,  the  Court  will  regard  the  lapse  of  time. 
[The  Vice-Chancellor  rekned  to  Attorney-General  v.  Hunger- 
ford,{b)  upon  the  question  whether  a  charity  is  barred  by  lapse 
of  time.]  Whether  the  statute  can  or  cannot  properly  be  plead- 
ed in  bar,  yet  lapse  of  time  is  an  impediment  which  the  Court 
will  regard ;  and  this  is  not  a  case  of  devastavit,  like  that  of 
Knatchbull  v.  Feamhead,{c)  but  one  in  which  the  deceased  will 
be  treated  as  a  simple  contract  debtor  only :  Llewellyn  v.  Mack- 
worth,{d)  Cox  v.  Bateman,{e)  Webster  v.  Wehster,{f)  Port- 
lock  v.  Gardner. [g) 

The  Vice-Ohancellor, — ^It  has  not  been  contended  for  the 
trustees  of  the  will  of  Richard  Higham  that  they  were  authori- 
zed to  invest  the  sum  of  £600  upon  a  security  merely  personal. 
On  that  point,  however,  it  is  not  necessary  for  me  to  give  any 

(o)  1  Myl.  &  Cr.  80.  (6)  8  Bligh,  N.  S ,  437  ;  2  CI.  &.  Fin.  357. 

(c)  3  Myl  &  Cr.  122.  (<f)  Vin.  Abr.  limittttiou  (T.) 

(<)  9  Ves.  MO.  19.  (/)  10  Yea.  93.  (g)  1  iUra,  594. 
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opinion,  because,  if  the  will  did  authorize  an  investment  on  per- 
sonal security,  there  is  no  evidence  to  satisfy  me,  that  either  by 
appropriation  or  otherwise  that  was  duly  done. 

The  testator  who  gave  this  charitable  legacy  died  in 
•January,  1818.  His  will  was  proved  by  two  of  the  [•646] 
executors,  Joseph  Higham  the  elder  and  Emma  Mercer, 
in  August  in  the  same  year.  Joseph  Higham  the  executor  lived 
to  June,  1822,  more  than  three  years  after  the  probate,  and  more 
than  four  years  after  the  death  of  the  testator.  During  that 
period,  if  he  was  not  the  sole,  he  was  the  principal,  acting  exe- 
cutor of  the  deceased.  It  appears  that  he  dealt  with  the  assets 
and  paid  himself  a  legacy  of  large  amount,  which  possibly  he 
had  a  right  to  receive,  consistently  with  the  non-payment  of  the 
charity  legacy.  The  answer,  however,  of  his  executors  admits 
that  he  did,  in  his  lifetime,  assent  to  the  payment  of  the  charity 
legacy  to  himself  as  trustee,  and  it  is  all  but  admitted  at  the  bar 
that  this  was  equivalent  to  an  admission  of  assets.  Independ- 
ently of  that,  it  is  admitted  that  he  paid  interest  upon  the  legacy 
to  the  charity,  and  that,  if  a  breach  of  trust  was  committed  by 
him,  it  was  committed  against  the  charity.  It  is  alleged,  on  the 
part  of  those  who  represent  the  estate  of  Joseph  Higham,  that, 
although  interest  was  paid  upon  it,  the  only  means  of  paying  the 
charity  legacy  was  the  promissory  note  of  Ward,  who  was  then 
in  good  credit,  and  paid  interest  while  Joseph  Higham,  the  de- 
ceased executor,  was  alive.  When  I  look  at  the  trusts  and  con- 
sider what  was  the  only  fund  upon  which  the  charity  had  to 
rely,  although  the  charity  required  a  permanent  investment, — 
when  I  consider  that  Joseph  Higham  lived  and  acted  as  execu- 
tor of  his  testator  more  than  four  years  after  that  testator's  death 
and  three  years  after  the  probate  of  his  will,  receiving  all  that 
time  interest  from  his  debtor,  Mr.  Ward,  and  paying  interest  on 
the  legacy  to  the  charity, — I  am  bound  to  come  to  the  conclusion, 
that  he  acted  in  a  manner  not  authorized  by  the  will,  that  he 
committed  a  breach  of  trust,  and  that  his  estate  was  to  that  ex- 
tent indebted  to  the  charity  at  the  time  of  his  death. 

Declark  that  Jofteph  Higham,  deceased,  wtm,  at  his  death,  severally 
*liahle  penonally  for  the  payment  of  the  sum  of  JC500  given  to  the  charity,    [*646J 
without  prejudice  to  the  qnectioo  whether,  at  the  thne  of  his  death,  the  de- 
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fendaato  Joseph  Higbam  and  Emma  Meicer,  ware  or  were  not  peieonally  liable  ftr 
the  tame  at  that  time.  Reaerre  that  question,  and  alao  the  qneetMUi  whether  they 
are  not  now  pereonally  liable  for  the  payment  of  the  legacy  of  £5{)0,  and  interest  due 
upon  it.  And,  by  consent  of  the  defendants  Joseph  Higham  and  Emma  Mercer,  let 
them  pay  into  Court  the  sum  of  £600,  on  or  before  the  33rd  January ;  the  sum  of 
£500  to  be  laid  out  by  itself,  and  the  sum  of  JClOO  to  be  laid  out  by  itself;  and  let 
the  dividends  to  accrue  due  on  the  iuTestment  of  the  £500  be  paid  to  the  fAkfaitiff  J. 
H.  Bond,  as  schoohnaster,  till  further  order ;  such  payment  to  be  without  prejudice 
to  any  question  in  the  cause.  Take  an  account  of  what  is  due  for  interest  on  the 
legacy  of  JC500,  without  prejudice  to  any  question  from  whom  it  is  due.  At  the  re- 
quest of  all  the  defendants,  take  an  account  of  the  personal  estate  of  Richard  Higham 
received  by  the  defendants,  or  any  of  them,  or  by  any  person  or  persons  by  their  or 
either  of  their  order,  or  for  their  or  either  of  their  use,  and  of  its  af^ication.  Inquire 
and  state,  whether  there  is  any,  and  if  any,  what  part  of  the  penonal  estate  of 
Richard  Higham  outstanding ;  and  whether  the  debt  due  from  Richard  Ward  to  the 
estate  of  Kichard  Higham,  or  any  and  what  part,  has  been  lost  or  is  irrecoverable  ; 
and  if  so,  under  what  circumstances.  At  the  like  request,  direct  the  ordinary  admin- 
istration accounts  in  full  (in  a  creditor's  suit)  against  the  estate  of  Joseph  Higham, 
deceased.  Liberty  to  state  special  circumstances  as  to  Ward's  debt»  or  as  to  any  other 
matter.    Reserve  further  directions  and  costs. 

The  Vice-Chancellor,  after  pronouncing  these  minutes, 
observed,  that  his  present  impression  was,  and  counsel  were  at 
liberty  to  take  a  note  of  it,  that  the  defendants  Joseph  Higham 
and  Emma  Mercer  were  personally  liable  for  the  legacy. 


r*647]  *Man80n  v.  Burton. 

1843:  December  5th. 

Form  of  order  for  the  re-examination,  after  deereoy  of  witnenes  who  have  been 
examined  in  chiefl 

Mr.  Rogers  moved  that  the  plaintiffs  may  be  at  liberty  to  ex- 
amine A.  B.,  C.  D.  &c.,  or  any  of  theny  as  witnesses,  viva  voce^ 
either  before  the  Master,  to  whom  this  cause  stands  referred,  or 
before  the  examiner  or  commissioners  to  examine  witnesses  in 
this  cause  on  the  matters  of  the  accounts  and  inquiries  directed 
by  the  decree,  notwithstanding  they  have  been  examined  in 
chief ;  such  examination  being  confined  to  the  proof  c^  exhibits 
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not  entered  in  the  said  decree  or  decretal  order  dated  Ac,,  or 
matters  not  already  deposed  to  by  the  witnesses  respectively. 

No  special  case  was  made  in  support  of  this  motion,  but  notice 
was  served  on  the  defendants. 

The  registrar  (a  gentleman  not  usually  attending  this  Court) 
expressing  some  doubt  whether  an  order  drawn  up  in  the  terms 
of  the  notice  of  motion  would  be  regular — 

The  Vice-chancellor  said  that  the  form  of  the  order  in  the 
terms  above  mentioned  had,  as  he  conceived,  been  long  in  use. 


Phillips  v.  Evans. 

1843:  I>eeemb0r  5(h. 

Mortgage  deed  in  the  handi  of  the  mortgagee,  ordendf  on  the  application  of  the  mort- 
gagor, to  be  produced  for  the  ptirpooe  of  inspecting  an  indonement  on  the  initra- 
ment 

David  Jones  being  seised  in  fee  of  an  imdivided  moiety  of  a 
freehold  estate  situate  in  the  county  of  Cardigan  by  an  inden- 
tnre  dated  the  10th  February,  1819,  mortgaged  the  same  for 
£400/.  to  David  Evans,  for  a  term  of  years.  David  Jones 
afterwards  took  the  benefit  of  the  Insolvent  Debtors'  Act,  and  by 
an  indenture  dated  in  June,  1823,  his  effects  were  assigned  to 
the  provisonal  assignee  of  the  Insolvent  Debtors'  Court. 
The  rents  of  the  whole  'property  were  received  by  [•648] 
David  Jones  the  younger,  and  he  paid  interest  on  the 
£400  to  the  mortgagee  during  his  lifetime.  After  the  mortga- 
gee's death,  which  took  place  in  November,  1825,  the  same  per- 
son continued  to  pay  the  interest  to  his  executors  until  the  year 
1837,  when  they  took  possession  of  the  mortgaged  premises. 

The  bill  was  filed  by  the  creditors'  assignee  of  the  insolvent 
mortgagor  against  the  executors  of  the  mortgagee,  who  were 
also  devisees  of  his  estates,  paying  the  usual  accoimts  against 
mortgagees  in  possession,  and  for  redemption. 
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The  bill  charged  that  the  defendants  pretended  to  be  entitled 
to  a  further  charge  on  the  property  to  the  extent  of  £300,  which 
they  claimed  to  tack  to  their  original  debt ;  but  that,  in  fact, 
such  further  charge  was  created  subsequently  to  June,  1823,  and 
when  the  mortgagee  had  full  notice  of  the  insolvency  of  the 
mortgagor,  and  that  such  notice  would  appear  from  recitals 
in  the  writing  of  further  charge  and  from  the  date  thereof^ 
and  from  indorsements  made  on  the  original  indenture,  and 
otherwise  from  the  production  of  the  said  indenture.  The  bill 
also  contained  the  usual  charge  as  to  the  possession  of  deeds, 
papers,  and  documents. 

The  defendants  by  their  answer  stated  their  belief  that  Jones 
the  mortgagor  failed  to  pay  the  principal  sum  of  £400  to  Evans 
on  the  day  of  payment  mentioned  in  the  mortgage-deed,  and 
that,  some  time  after  the  date  and  execution  of  that  indenture, 
he  applied  to  Evans  for  a  further  advance  of  £300  on  the  secu- 
rity of  the  mortgaged  premises ;  that  accordingly  Evans  advan- 
ced that  further  sum,  and  that,  to  secure  the  re-payment  of  it, 
Jones  gave  him  a  memorandum  in  writing  which  was  indorsed 
on  the  indenture  of  mortgage,  and  which  was  to  the  following 
effect,  that  is  to  say,  <'  I  the  within-named  David  Jones  do  here- 
by acknowledge  to  have  received  of  and  from  the  with- 
[*649]  in-named  David  Evans  the  further  sum  of  £300  on  *the 
further  credit  and  security  of  tlie  premises  within  men- 
tioned.   Witness  my  hand  the  4th  day  of  September,  1823." 

The  defendants  neither  admitted  nor  denied  the  charge  of 
notice  against  the  mortgagee  contained  in  the  bill,  but  stated 
their  ignor^ce  as  to  that  alleged  fact. 

Mr.  Romilly  and  Mr.  John  AdatnSj  for  the  plaintiff,  now 
moved  for  the  production  of  the  mortgage  deed. — The  inference 
to  be  drawn  from  the  charge  in  the  bill,  is,  that  the  memorandum 
of  further  charge,  so  far  as  its  date  is  concenied,  is  a  forgery. 
The  plaintiff  therefore,  seeking  to  set  aside  the  instrument  on  the 
ground  of  fraud  apparent  on  the  instrument  itself,  is  entitled  to 
its  production,  although  it  be  a  security  in  the  hands  of  a  mort- 
gagee :  Kennedy  v.  Oreen^{a)  Fencott  v.  Clarke,{b)  Ex  parte 

la)  6  Stm.  6L  (6)  Id.  B. 
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Caldecott^{n)  PUkington  v.  Himsworth^{b)  Neate  v.  Latifner.{c) 
The  jadgment  of  Lord  Ahinger  in  the  last-mentioned  case  is  ex- 
pressly in  point.  The  plaintiff  is  also  entitled  to  the  production 
of  the  instrument,  on  the  ground  of  pleading.  The  defendants, 
by  their  answer,  do  not  simply  refer  to  the  mortgage  deed,  as  in 
Hardman  v.  Ellames,{d)  but  they  profess  to  set  out  the  docu- 
ment, as  in  LcUimer  v.  Neat€,{e)  and,  according  to  the  judgment 
of  the  House  of  Lords  in  that  case,  that  is  a  ground  for  ordering 
its  production. 

Mr.  Shadwell,  contra, — There  is  nothing  in  the  prayer  of  this 
bill  impeaching  the  indorsement :  the  prayer  is  simply  to  redeem. 
Nor  do  the  allegations  of  the  bill  directly  impeach  the  indorse- 
ment The  charge  in  the  bill  is,  that  it  was  made  after  the  in- 
solvency of  the  mortgagor,  as  would  appear  from  the  re- 
citals in  the  further  charge  ;  *but  the  answer  in  effect  [•650J 
denies  that  there  are  any  recitals.  At  all  events,  the 
plaintiffs  are  not  entitled  to  examine  the  original  mortgage 
deed. 

The  Vice-Chancellor. — This  is  a  bill  filed  to  redeem  a 
mortgage,  and  it  is  not  disputed  that  the  only  question  is  what 
amount  the  plaintiff  is  to  pay,  which  depends  on  the  contents  of 
the  indorsement  on  the  mortgage  deed,  and  the  time  when  the 
indorsement  was  executed.  The  defendant  sets  out  the  instru- 
ment, which  appears  to  be  expressed  in  the  first  person,  and  to 
be  contained  in  a  few  lines,  which,  he  says,  are  the  effect  of  that 
instrument.  Ck>nsidering  the  manner  in  which  the  document  is 
set  out,  the  nature  of  the  suit,  and  the  circumstances  relating  to 
the  insolvency  of  the  mortgagor,  including  the  date  of  the  in- 
dorsement, I  tliink  that  this  is  a  case  in  which  the  plaintiff 
sliould  see  the  indorsement 

Let  the  indonement  {and  other  documenU)  be  ioBpected  at  the  office  of  the  de- 
fendant's solicitor,  and  let  them  be  produced  before  the  eiaoiiner  or  commissioiier, 
and  let  them  be  in  Court  at  the  hearing  of  the  cause ;  and  let  the  motion  in  all  other 
respects  stand  over  with  liberty  to  apply ;  the  motion  not  to  be  prejudiced  by  any 
future  amendment  to  the  bill 

(«)MonL55.    (A)  1  You.  4k  C.  617.    (c)  9  You.  &  C.  257    (tf)  3  M.  &  K.  745. 
(e)  11  BUgfa,  N.  8.,  119 ;  see  p^  156.    Sao  abo  Wig.  Diw.  p|.  437. 
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[•651]  •Beales  v.  Spencer. 

1843 :  December  13Ui. 

Id  a  suit  filed  by  the  aangneee  of  a  bankrupt  an^aingt  the  tmstees  of  the  bankropt't 
marria|re  settlement,  and  the  wife  of  the  bankrapt,  for  the  porpoee  of  recovering 
the  fond  subject  to  the  wife's  eqaity,  a  decree  was  made  at  the  hearing  of  the 
eause,  (the  husband  being  absent  from  the  record,)  by  which  it  was  referred  to 
the  Master  to  approve  of  a  proper  settlement  for  the  wife.  Ou  the  coase  coming 
on  for  hearing  for  farther  directions,  ihe  Court  declined  to  proceed  in  the  absence 
of  the  husband. 

A  trust  for  the  wife's  own  use  and  benefit  is  not  a  trust  for  her  separate  tse. 

By  the  settlement  made  previously  to  a  marnage,  it  was  agreed 
that  a  sum  of  £3675  Bank  New  £4  per  Cent.  Annuities  should 
be  held  by  the  trustees  upon  trust  during  the  joint  lives  of  the 
husband  and  wife,  to  pay  the  dividends,  interest,  and  annual  pro- 
duce thereof  unto,  or  otherwise  authorize  and  empower  tlie  wife 
and  her  assigns  to  receive  and  take  the  same  to  and  for  her  and 
their  own  use  and  benefit ;  and  in  case  the  wife  should  survive 
the  husband,  upon  trust  to  assign  and  transfer  the  stock  to  the 
wife  for  her  absolute  use ;  but  in  case  the  husband  should  sur- 
vive the  wife,  then  to  pay  the  interest  and  dividends  to  him  or 
his  assigns  for  his  life,  jand  after  his  decease  to  hold  the  capital 
in  trust  for  such  person  or  persons  as  the  wife  should,  notwith- 
standing her  coverture,  by  deed  or  will  appoint,  and  in  default  of 
such  appointment,  for  the  children  of  the  marriage,  for  such  in- 
terests as  therein  mentioned,  and  in  default  of  children  taking 
vested  interests  under  the  settlement,  in  trust  for  the  husband 
absolutely. 

The  husband  having  become  bankrupt,  the  present  bill  was 
filed  by  his  assignees  against  the  trustees  and  the  wife,  without 
making  the  husband  a  party,  for  the  purpose  of  recovering  the 
fund,  subject  to  the  wife's  equity.  The  wife,  by  her  answer, 
claimed  to  receive  the  interest  and  dividends  during  the  joint 
lives  of  her  husband  and  herself  to  her  separate  use.  The  cause 
came  on  for  hearing  before  another  branch  of  the  Court,  when 
this  claim  was  decided  against  her,  and  it  was  referred  to  the 
Master  to  inquire  what  would  be  a  proper  sum  to  allow  the  wife, 
and  to  approve  of  a  settlement. 
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The  cause  coming  on  for  hearing  for  further  directions,  the 
Vice-ChanccUor  objected  to  hear  the  cause,  on  the  ground  that 
the  husband  was  not  a  party  to  the  record. 

*Mr.  Beales,  for  the  piaintifis  cited  Duke  of  Chandos  [*652] 
V.  Talbot,{a)  and  Thorold  v.  Hai/,{b) 

Mr.  Terrelly  for  the  trustees,  and  Mr.  Taylor^  for  the  wife,  ex- 
pressed their  consent  on  the  part  of  those  respective  parties,  and 
also  on  the  part  of  the  husband,  that  the  cause  should  proceed, 
if  possible. 

The  Ticb-Chancellor,  after  observing  that  in  the  Duke  of 
Chandos  v.  Talbot  the  husband  was  a  party  to  the  record,  said, 
that  there  were  no  materials  in  the  suit,  as  at  present  constituted, 
to  enable  him  to  make  a  binding  decree  on  the  wife.  His  Honor, 
however,  suggested  that  the  husband  might  be  brought  before 
the  Court  by  a  supplemental  bill,  filed  against  him  by  the  wife, 
by  her  next  friend.  If  that  were  done,  he  would  exercise  his 
judgment  as  to  the  propriety  of  the  settlement 


Morrison  v.  Morrison. 

1843 :  December  19th. 

A  testator,  by  hb  will,  gave  the  income  of  iharee  in  a  bank  to  E.,  a  mairied  woman, 
for  life,  provided  ahe  were  a  widow  at  the  time  of  hie  death,  or  should  become  such 

« 

afterwards,  but  daring  her  widowhood  only ;  and  gave  the  income  daring  the  cover- 
tare  of  E.  to  P.  He  also  gave  P.  X800,  in  case  E.  shoald  become  a  widow,  in  lien 
of  the  income  of  the  shares.  By  a  codicil,  the  testator  revoked  the  gift  of  this  in- 
come, and  gave  a  portion  of  the  income  to  E.  for  life,  whether  she  were  a  widow  at 
the  time  of  his  death  or  not,  or  shoald  become  such  afterwards  or  not.  At  the  time 
of  the  testator's  death,  E.  was  under  covertare: — Held,  that  P.  was  not  entitled  to 
the  X800  at  the  death  of  the  testator,  and  would  become  entitled  only  in  the  event 
of  E.  becoming  a  widow. 

A  testator's  will  contained  the  following  clause : — <<  I  give  and 
bequeath  unto  my  said  trustees,  their  executors,  administrators 

(a)  2  P.  W.  371  (b)  1  Dick.  410. 
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and  assigns,  my  shares  or  stock  in  the  CoQomercial  Bank  of  Edin- 
burgh, upon  trust,  to  pay  a  moiety  of « the  interest,  dividends, 
and  annual  proceeds  arising  from  my  said  shares  or  slock, 
[*653J  unto  my  daughter,  Euphemia,  for  *the  term  of  her  natu- 
ral life,  provided  she  shall  be  a  widow  ai  the  time  of  my 
deaths  or  shall  become  such  afterwards^  in  which  latter  case  she 
is  to  be  entitled  thereto,  for  such  time  only  as  she  shall  be  and 
continue  a  widow ;  but  in  case  my  daughter  Euphemia  shall 
be  under  coverture,  then  my  unll  is  that  the  said  last-mentioned 
moiety  shall  be  paid  to  my  son,  Peter  Morrison,  for  such  part  of 
the  naiural  life  of  my  said  daughter  Euphemia  as  she  shall  be 
under  coverture  aforesaid^  The  testator  then  gave  the  other 
moiety  of  the  interest,  dividends,  and  annual  proceeds  of  the 
shares  to  another  daughter  for  life,  and,  subject  as  aforesaid,  gave 
the  shares  to  his  son  Peter  absolutely.  The  testator  gave  the 
residue  of  his  estate  to  be  divided  equally  between  his  sons  Peter 
and  William.  "  Except,  in  case  my  said  daughter  Euphemia 
shall  become  a  widow,  that  my  said  son,  Peter  Morrison,  shall 
have  out  of  such  residue  the  sum  of  £800  more  than  my  son 
William,  in  lieu  of  the  half  cf  the  dividends  arising  from  my 
shares  in  the  Commercial  Bank  of  Scotland,  to  which,  in  the 
evem  aforesaid,  he  would  have  become  entitled." 

By  a  codicil  to  his  will,  the  testator,  after  reciting  the  above 
bequest  of  the  shares,  revoked  it,  and  declared  that  his  trustees 
should  stand  possessed  of  the  said  shares  upon  trust  to  pay  one- 
fourth  part  of  the  dividends  unto  his  daughter  Euphemia  for  the 
term  of  her  natural  life,  whether  she  should  be  a  widow  or  not  at 
the  time  of  his  decease,  and  also  whether  she,  being  then  a  widow, 
should  continue  such  or  iw.  He  gave  the  other  three-fourths  of 
the  income  to  his  other  daughter,  and,  subject  as  aforesaid,  gave 
the  said  shares  to  his  said  son  Peter  absolutely.  And  he  declar- 
ed that  he  did  thereby  ratify  and  confirm  his  said  will  in  all  re- 
spects, except  where  the  same  had  been  altered  as  aforesaid. 

Euphemia,  the  testator's  daughter,  was  under  coverture  at  the 
death  of  the  testator. 

The  suit  was  instituted  for  the  administration  of  the 

[•654]     •testator's  estate,  and  one  of  the  questions  raised  was, 

whether  Peter  was  immediately  entitled  to  the  £'800,  or 
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whether  his  interest  in  it  was  contingent  on  Euphemia's  becom- 
ing a  widow. 

Mr.  Lemn,  for  the  testator's  son  Peter. — ^The  codicil  does  not 
alter  the  will,  except  as  to  the  particular  part  of  the  will  which 
is  recited.  The  question  then  is,  what  is  the  substantial  condi- 
tion on  which  the  testator  meant  to  give  the  .€800  to  Petor? 
Which  is  to  be  considered  the  main  event  on  which  he  was  to 
receive  tliat  sum — the  daughter's  becoming  a  widow,  or  his  loss 
of  the  dividends  ?  If  the  former  the  consequence  may  be,  that 
Peter  may  receive  neither  the  dividends  nor  the  £800 ;  if  the 
latter,  the  testator's  object  of  providing  for  Peter  is  fulfilled.  The 
words  "  in  case  my  said  daughter  shall  become  a  widow"  are 
only  descriptive  of  the  loss  of  the  dividends  in  a  certain  event. 
They  must  be  read  as  if  included  in  a  pareBthesis.  Where  the 
general  intention  of  a  testator  is  plain,  the  Court  will  rectify  the 
language  of  the  will  in  order  to  execute  that  general  intention 
Milner  v.  MUner^{a)  Matthews  v.  Maudej{h)  Trevor  v.  Tre- 
i;or,(c)  Lord  Carrington  v.  Payne,{d) 

Mr.  Koe,  Mr.  Cooper^  and  Mr.  W.  Rudall,  appeared  for  other 
parties. 

The  Vice-Chancellor. — ^The  question  which  Has  been  very 
ingeniously  argued  is,  whether  I  can  say  that  the  £800  is  to  be 
considered  as  immediately  due,  because  that  in  lieu  of  which  it 
was  given,  and  which  it  was  only  contingently  to  be  taken  away, 
is,  by  other  means,  taken  away.  If  the  circumstances  of  the  case 
as  they  now  stand  had  been  brought  to  the  testator's 
mind,  he  might  have  provided  'for  them ;  but  he  has  not  f*655] 
done  so.  There  is  considerable  obscurity  in  the  provis- 
ions of  the  will,  and  I  think  that  I  should  lose  myself  in  conjec- 
ture if  I  departed  from  the  strict  and  literal  construction  of  the 
words.  I  must  hold  that  the  son  Peter  is  not  entitled  to  the 
£800  immediately,  but  that  he  is  entitled  to  a  contingent  addition 

(«)  1  Vex.  im.  106.      (ft)lRim4LMyL397.      (e)  5  Rim  34      (i)SVm*404. 
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of  £800  to  his  share  of  the  lesidue  in  the  event  of  the  daughter 
becoming  a  widow. 


Perry  v.  Walker. 

1843:  December  22nd. 

Tlie  plaintiff  raed  in  formu  pauperitt  and  had  had  oonnMl  and  Six  Claik  awipied  to 
him.  He  had  alio,  before  and  at  the  time  of  the  decree,  and  nice  in  the  Regie- 
trar*tt  and  Master's  offices,  employed  a  solicitor,  who  did  not  appear  to  have  been 
changed  by  him  or  discharged  by  the  Court : — Held,  that  he  coald  not  present  a 
petition  not  having  the  banction  of  such  solicitor,  or  some  other  officer  of  the  Cooit. 

The  petitioner,  i^ho  was  also  the  plaintiff  in  the  cause,  filed 
his  bill  in  forma  pauperis,  in  the  yeai  1836,  and  obtained  the 
usual  order  assigning  to  him  a  counsel  and  Six  Clerk.  He  also, 
before  and  at  the  time  of  the  decree,  and  since  in  the  Registrar's 
and  Master's  offices,  employed  a  solicitor,  who  did  not  appear  to 
have  been  changed  by  him  or  discharged  by  the  Court  His 
present  petition  however  in  support  of  which  he  appeared  in 
person,  had  not  been  signed  or  presented  by  a  solicitor. 

Mr.  Wright,  for  the  respondent,  contended,  that  the  petitioner^ 
having  employed  a  solicitor,  and  not  having  obtained  any  order 
from  the  Court  to  discharge  him,  could  not  be  allowed  to  pre- 
sent a  petition  in  person.  Any  application  made  by  him  must 
be  made  through,  and  receive  the  sanction  of,  his  solicitor  or  some 
officer  of  the  court.  He  referred  to  the  stat.  6  &  6  Vict.  c.  103, 
whereby  the  office  of  the  Six  Clerks  was  abohshed,  and  to  the 
orders  of  26th  Oct.,  1842,  Nos.  3,  16,  18,  19,  21,  and  25,  which, 
regulate  the  duties  of  the  new  officers  of  the  Court  in  relation 
to  matters  previously  transacted  by  the  Six  Clerks  and  sworn 

clerks ;  and  he  contended,  that  the  new  regulations  had 
[*666]    made  no  alteration  in  the  practice  in  this  *respect    He 

cited  Rattray  v.  George,{a)  Perry  v.  Walker.{b) 

<m)  16  Vea.  USSL  (()  4  Bear.  452. 
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Perry,  the  petitioner,  appeared  in  person,  and  contended,  first, 
that  the  practice  had  never  been  such  as  the  respondent's  coun- 
sel asserted ;  and,  secondly,  that,  if  it  ever  had  been  such,  it  had 
become  obsolete. 

The  Vice-Chancellor. — In  this  case  the  plaintiff  sues  in 
forma  pauperis — ^a  situation  in  which  the  law  of  the  land  gives 
him  certain  rights  and  advantages  to  which  he  is  entitled.  These 
rights  and  advantages  are,  however,  like  all  others,  accompa- 
nied with  corresopnding  duties  and  disadvantages.  Now,  as  I 
understand  the  reason  of  the  rule  requiring  a  notice  of  motion 
to  be  signed  at  least  by  a  professional  agent  in  the  case  of  a  pau- 
per, it  is  this — that  the  parties,  as  to  pecuniary  liabilities,  not 
being  on  equal  terms,  the  Court  requires  that  interlocutory  appli- 
cations (which  may  be  made  the  means  of  oppression  and  of 
useless  consumption  of  the  public  time)  should  have,  under 
such  circumstances,  the  sanction  of  some  recognized  professional 
agent  responsible  to  the  Court.  If  I  correctly  understand  the 
principal,  it  is  applicable  to  interlocutory  proceedings  by  peti- 
tion, as  well  as  proceedings  on  motion.  That  notice  of  a  mo- 
tion is  required,  and  not  a  petition,  can,  in  my  opinion,  make 
no  difference.  In  the  present  case,  I  have  no  reason  to  suppose 
that  the  subject  of  the  petition,  might  not  be  brought  forward 
by  motion.  It  would  be  singular,  if  I  could  hear  it  in  the  form 
of  a  petition,  and  not  of  a  motion.  If  a  distinction  is  to  be  made 
between  the  two  cases,  it  shall  not  be  made  by  me.  Is  the  peti- 
tioner within  the  rule  ?  He  has  had  a  Six  Clerk  and  coimsel 
assigned  to  him ;  he  has  had  the  benefit  of  the  orders  of  the 
Court  ;  he  proceeds  under  and  is  now  enjoying  the 
benefit  of  them ;  and  if  the  new  provisions  had  *not  been  [*657j 
made,  by  which  the  Six  Clerks  have  been  abolished, 
this  petition  would,  I  think,  have  required  the  sanction  of  one 
of  them :  so,  it  cannot  be,  in  my  opinion,  a  just  construction  of 
the  orders  of  October,  1842,  that  a  party  shall  be  altogether  de- 
prived of  his  former,  without  the  substitution  of  some  other,  pro- 
tection.  If  I  were  to  hold  that  the  petition  might  be  heard  ifi 
hoc  statUi  I  should  hold  that  there  was  not  any  substituted  pro- 
tection.   I  apprehend,  that  there  should  be  some  professional 
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sanction  to  this  petition,  either  that  of  the  Clerk  of  Records  and 
Writs,  or  of  some  solicitor,  more  especially  as  the  petitioner,  at 
tlie  time  of  the  decree,  and  since  in  the  Registrar's  Office,  in  the 
Master's  Office,  and  in  the  Court,  has  had  the  assistance  of  so- 
licitors, who  do  not  appear  to  have  been  changed  by  him  or 
dischai^ed  by  the  Court.  Under  all  the  circumstances,  I  decline 
to  hear  this  petition  as  it  stands,  unless  the  Lord  Chancellor 
shall  thihk  that  it  ought  to  be  heard  in  its  present  condition. 
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PRINCIPAL     MATTERS 


CONTAINED   IN   THIS   VOLUME. 


ACCOUNT. 

Account  between  tenant  and  landlord 
under  a  hosbandry  leaae.  Kennington  t. 
Houghton^  620 

See  MoRTOAOoa  and  Mortoagbk. 


ADMISSION  OF  ASSETS. 

1.  S.  C,  by  her  will,  bequeathed  a  leff- 
ftcy  of  XI 50  to  S.  H.,  when  she  Bhould 
attain  twenty-one.  The  testatrix  died  in 
IHI  I,  the  legatee  did  not  attain  twenty-one 
till  several  years  afterwards,  and  she  then 
married.  In  1825,  (fourteen  years  aAer 
the  death  of  the  testatrix,;  her  executore 
signed  and  gave  to  the  hnshand  of  the  le- 
gatee a  memorandiim  in  the  following 
words : — "  We  separately  and  jointly  ack- 
nowledge to  owe  to  6.  H.  the  sum  of 
XI 50,  being  a  legacy  left  to  his  wife  by 
the  late  S.  C ,  and  X50  interest  thereon  :'*— 
Held,  under  the  ciicatnstances  of  the  case, 
that  this  memorandum  amounted  to  an 
admission  of  assets  by  both  the  executors. 
Holland  v.  Clark,  319 

2.  EiVidence  of  admission  of  assets  by 
payment  of  interest  on  a  legacy.  Attor* 
netf'Qtneral  Higkam,  634 


ADVANCEMENT. 

One  seised  of  a  copyhold  estate  for  the 
joint  Uves  of  himself  and  J.,  and  the  survi- 
vor sumiidem  it  to  the  loid,  and  takes  a 


new  grant  for  the  joint  lives  of  himself,  /.# 
and  W.,  the  surrenderor's  son,  and  the 
longest  liver  of  them : — Held,  uuder  the 
circumstances  of  the  case,  that  this  was 
intended  to  be  an  advancement  for  W. 
Skeat*  V.  Skeata,  9 


ADVOWSON. 

By  deedt  the  advowson  of  the  vicarage 
of  C.  was  vested  in  nine  trustees,  upon 
trust,  from  time  to  time,  as  an  avoidance 
should  occur,  that  they  or  the  major  part 
of  them,  within  the  space  of  four  calendar 
months  next  after  such  avoidance,  should 
publish  notice  in  the  parish  church,  upoo 
two  several  Sunda3rB,  immediately  aftei 
divine  service,  of  a  certain  time  for  the 
meeting  of  the  parishioners  within  such 
four  calendar  months,  for  electing  a  vicar ; 
and  should,  within  six  calendar  montlu 
next  after  such  avoidance,  by  writing  under 
their  hands  and  seals,  present  to  the  ordi- 
nary for  institution  and  induction,  as  vicar, 
such  clerk  as  should  be  elected  by  the 
parties  therein  mentioned.  Hy  the  terms 
of  the  deed,  the  election  was  to  be  by  pa- 
rishionera  having  a  certain  qualification  in 
land  in  the  parish,  "  or  the  major  part  of 
such  parishioners,  together  with  the  trus- 
tees as  aforesaid,  or  the  major  part  of  them 
then  assembling  in  or  at  the  parish  church 
or  market-house  of  C,  within  the  said  foui 
calendar  months."  On  the  occasion  of  an 
election  iu  1840  there  were  eight  trustees, 
two  of  whom  were  out  of  the  jurisdiction. 
Of  the  remaining  six,  five  signed  a  writi<s.> 
notice  of  the  intended  election,  which  no* 


660 


INDIX 


tioe  WM  duly  pnblUied  poraaant  to  the 
deed,  though  previoug  to  publication  one  of 
the  eignaturee  was  erased.  The  eame  five 
attended  at  the  meeting,  which  was  held 
within  the  proper  time,  and  four  of  them 
voted  for  the  succeasful  candidate.  These 
four  and  the  trustee  within  the  jurisdiction, 
who  was  not  present  at  the  meeting,  joined 
in  the  presentation,  which  was  subsequently 
approved  of  by  the  trustees  out  of  the  ju- 
risdiction. Tho  remaining  trustee  refused 
to  join  in  the  presentation : — Held,  that  the 
election  was  valid;  that  the  dissentient 
trustee  was  bound  to  give  effect  to  it  by 
joining  in  the  presentation,  and  that  the 
bishop,  subject  to  any  question  arising  as 
to  professional  unfitness  in  the  clerk,  or 
corrupt,  simoniacal,  or  scandalous  proceed- 
ings at  the  election,  was  bound  to  present. 
Attorney-Oeneral  v.  Cuming,  139 


AFFIDAVIT. 


See  Practice. 


AGREEMENT. 

1.  Although  an  agreement  between  an 
hitended  lessor  and  lessee  may  possibly 
amount  at  law  to  a  present  demise  or  as- 
signment, yet  if  upon  the  face  of  the  in- 
strument it  appears  that  a  further  instru- 
ment is  necessary  to  carry  the  intention  of 
the  parties  into  execution,  a  Court  of  Equity 
will  decree  specific  performance  of  the 
agreement  in  that  particular.  Feuner  v. 
Hepbumt  159 

2.  Residuary  personal  estate  was  dven 
by  a  will  to  such  of  the  children  of  P.  as 
should  be  living  at  his  death,  in  equal 
shares.  At  the  death  of  the  testator  there 
were  five  children  of  P.,  and  no  more,  four 
of  whom  being  adults,  entered  into  an 
agreement  to  Sie  effect  that,  as  amongst 
themselves,  their  respective  shares,  and 
any  share  that  might  accrue  to  them  by 
the  death  of  their  infant  sister,  should  be 
considered  vested  in  them  immediately, 
notwithstanding  P  was  living.  After  this, 
two  of  the  children  setl'ed  their  respective 
interests  in  favor  of  their  issue,  who  wore 
minors.  Upon  the  remaining  child,  coming 
of  age.  she  was  desirous  to  join  in  the  ar- 
rangement, which  the  Master  found  would 
be  beneficial  to  all  parties.  The  Court, 
however,  declined  on  the  ground  of  want 
of  jurisdiction,  to  make  a  decree  for  carry- 
ing the  arrangement  into  execntion.  Pe- 
to  V.  Gardner,  312 


See  CoNTftAOT. 

MaAEIAOB  SETTLBiailT»  S. 

Patent  Oppicb. 
SpEcipic  Perpormancb. 

AMENDED  BILL. 

See  pRAcnoB,  8,  9- 


ANNUITY. 

Testator  devised  and  bequeathed  hia 
freehold  and  leasehold  estates  to  trustees, 
upou  trust  to  receive  the  rents  and  profits 
thereof  when  and  as  the  same  should  be- 
come duo  and  payable,  and  thereout  to  pay 
to  his  wife,  if  she  should  survive  him,  an 
annuity  of  £200  during  the  term  of  her 
life,  to  be  paid  by  four  equal  quarterly  pay- 
ments, &«c. ;  and  from  and  immediately 
after  the  decease  of  his  said  wife,  upon 
trust  that  the  trustees  should  convey  and 
assure  the  said  freehold  and  leasehold 
premises  mito  his  (the  testator's  three  sis- 
ters, as  tenants  in  conmion,  their  heiiB, 
oxecuton,  administrators,  and  assigns  The 
rents  and  profits  being  insufficient  for  pay- 
ment of  the  annuity — Held,  that  the  ar- 
rears due  at  the  widow's  death  were 
chargeable  on  the  corpus  of  the  estates. 
Foster  v.  Smith,  193 

See  Legacy  and  Legatee,  3. 
Maintenance,  2,  3. 


APPEARANCE. 

See  Practice,  6,  8. 


APPOINTMENT. 

A  testatrix,  after  reciting  a  power  of 
appointment  given  to  her  by  hor  deceased 
father's  will  over  certain  persona]  property, 
and  stating  that  she  computed  such  prop- 
erty to  be  of  the  value  of  X 1 8,000,  or 
thereabouts,  appointed  that  sum,  whether 
the  same  should  be  the  whole  or  parcel 
only  of  the  amount  of  such  property,  to 
trustees  upon  certain  trusts  i-^Held,  that 
the  appointment  extended  only  to  the  sum 
of  Xm,000.     Young  v.  Martin.  583 

See  FoRPEiTURE. 

HcrSBAND  AND  WfPB,  1. 

Tenant  por  upe,  1. 

APPOINTMENT   OF  NEW  TRUS- 

TEES. 

See  Trust  and  Trcvtbr. 
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A88ST& 

1.  By  A  deeraa  vade  in  a  rait  fof  ad- 
mjniifiiring  tha  aMots  <if  a  testator  who 
diod  in  Indian  the  Master  was  directed  to 
allow  Indian  oommisBion  to  the  ezecnior 
only  in  respect  of  assets  xeceived  by  him 
while  resident  in  India.  The  testator 
(whose  estate  was  solvent  for  the  payment 
of  kgacias)  died  possossed  of  certain  notes 
of  the  Bengal  Goremmenty  which  the 
execntor  took  from  the  Treasury  at  Cal- 
cutta, and  handed  over  to  certain  trosteest 
m  dischazge  of  a  legacy  of  the  testator  of 
equal  amount  with  the  notes : — Held,  that 
the  notes  were  assets  within  the  meaning 
of  the  decree.     Campbell  v.  CampbeU, 

607 

3.  Discussion  as  to  the  condusiYeness 
of  the  dates  contained  in  the  schedule  of 
acoouttts  annexed  to  a  Master's  Report 

Jkid, 

See  AnimnoM  of  Amits. 


ASSIGNEE. 

See  EaurrABu  MoaTGAOB. 
FoaFBrruax. 

HUSBAICO  AND  Win»  1. 

Imbolvbmt. 


BANKRUPT. 
See  EaurrABut  MoaTQAox. 

HUBBAMO  ANO  WlfB.  I. 


COMMISSION   TO   EXAMINE 
WITNESSES. 

SeeCoare,  1,3. 


COMPOSITION. 

SeeTiTHxs. 

CONDITION. 

I.  Testatzix  devised  an  estate  to  the 
three  danghten  of  L.,  or  such  of  them  as 
should  be  living  at  her  decease,  and  the 
issue  of  such  as  should  be  dead  leaving 
issue,  and  their  respective  hein,  as  tenants 
in  common ;  but  upon  the  express  condi- 
tion that  the  said  danghten,  or  such  of 
them  as  should  be  living  at  the  decease  of 
the  testatrix,  or  their  ianie,  diould,  within 
Boven  yeaiB  after  her  deoease,  penonally 

Vol.  II.  77 


appMur  befiwa  her  exeenloiB,  and  delhwat? 
them  a  testimonial  of  their  identity ;  and 
in  defhult  thereof,  the  estate  was  devised 
over.  Upon  the  death  of  the  testatrix,  E. 
was  the  party  entitled  under  the  devise  to 
the  dangfaters  of  L.  and  their  issue.  E.t 
however,  being  too  aged  and  infirm  to  ap- 
pear before  the  execntoxB,  one  of  them  and 
the  agent  of  the  other  attended  her  at  her 
house,  and  received  from  her  satislactory 
proofr  of  her  identity: — Heldf  that  the 
condition  annexed  to  the  devise  to  the 
dau|^ten  of  L.  and  their  issue  was  per- 
formed.   Tanii£rv.  Tebhutt,  335 

3.  Qu^re,  whether  it  was  or  was  not 
a  condition  snbseqiuent  Jhid. 


CONDITIONAL  LIMITATION. 
See  Plba  and  Plbadimg,  8. 


CONSTRUCTION  OF  DEEP. 
See  Advamcbmbnt. 


CONTRACT. 

If  two  parties,  for  valuable  oonsidMatiOB, 
enter  into  a  contract  of  which  one  of  the 
stipulatitRis  is  solely  for  the  benefit  of  a 
thud  person,  who  is  a  stranger  to  the  oqq- 
trect,  and  ftom  whom  no  consideration 
moves,  it  is  not  competent  to  either  of  the 
contracting  pteties  afteiwaids  to  object  to 
thai  BtipubtioB.    Davenport  ▼.  Bi§hapm, 


COSTS. 

1.  The  costs  of  a  London  attorney,  at- 
tending the  execution  of  a  commission  for 
the  exammation  of  witnesses  in  the  corn- 
try  mav,  under  special  circumstances,  be 
allowed  on  taxation  of  costs  between  party 
and  party.    Howell  v.  Tyler.  384 

3.  Under  particular  circumstances,  the 
Court  allowed  the  commissioner  a  small 
fee  for  perusing  the  pleadingB.  Ibid. 

3.  The  circumstance  that  the  Court  of 
Bankruptcy  has  concurrent  jurisdictioa 
in  the  case,  is  not  a  necessary  ground  for 
refusing  costs  to  a  party  seeking  the  aasis- 
tanee  of  a  court  of  equity.  Meggimm  v. 
Foster,  336 

4.  The  costs  of  an  unsuccessful  travene 
of  an  iwpiisition  of  Ivnaoy  altowed  emioi 


668 


iin>Ex. 


ilMhiiiatie'seBUte.   Wemawmrthr,  Tmhi, 

537 

See  DnroE  axd  GRSDiroBt  1. 
Ddolaimse,  1. 
fokbclooues. 
Hxb-at-Law,  3. 

HOKTQAOOR  A2fD  M OnOAOBKf 

5,  7,  13. 

PkUlOTICBy  9. 
SlQUHTBATIOIf. 

SouonoE  AND  Cxmrr* 


COURT-ROLLS. 

See  MoETOAOoE  and  Moetoaou. 
8,9. 


CREDITOR'S  SUIT. 

1.  Under  an  aet  of  Parliament,  the 
real  estatea  of  a  teitator  were  Teeted  in 
tmiteei,  apon  tmit  to  mU,  and,  after  ap- 
plying the  pnrehaae^moniee  reoeived  for 


enditotiT  lutt,  to  ratniii  e  endttor  ftwB 
going  the  adminatratriz  at  law— JfcIiK» 
under  the  einrnmatanoee,  that  the  creditor 
nm  not  entitled  to  the  ooeta,  etther  of  the 
action  or  of  the  motion  for  the  iigjvnetioii, 
and  that  the  coata  of  the  adminiatratiiz 
riioald  be  oorti  in  the  canae.  Jenet  t. 
Urotn,  170 


9.  A  creditor  having  i€lriiim  in  jwv- 
•eniif  tohmdtim  in  fuhnro,  may  main- 
tain E  erediton'  bOL  Whether  he  can 
obtain  a  decree  for  immediate  eeomitfy 
moat  depend  on  circnmatanoea*  Iratt* 
mare  t.  Ox60rroi0,  IS 

3.  A  penon  pnrehaaed  a  ihip  of  C,  ia 
conaideration  of  thrae  bSUa  of  exchange* 
which  he  indoned,  and  delivered  to  m 
Tender.  He  aboot  the  nme  time  wrote  an 
order  to  hia  agent  W.,  directing  him  to  pay 
the  amonnt  A  one  of  the  biUs,  JC750,  to 
C,  oat  of  the  freight  of  the  ship.  By  e 
aoboeqoent  written  order,  he  directed  W. 
to  eataiy,  oot  of  the  freight,  the  amonnt 
of  any  current  bUla  given  by  him  in  pay- 

the  raapectiTO  eotatea  in  diaehaige  of  thelment  for  the  TemeL    W.,  after  aoceptinr 

both  Olden,  diaoounted  for  C.  the  J67S0 
bill : — Held,  open  the  caoatroction  of  the 
Olden,  and  the  ciienmatancea  of  the  eaae 
generally,  that  the  aecond  order  waa  not 
a  reTocation  of  the  fint,  and  that  the  Uea 
of  W.  on  the  freight,  for  the  amount  of  the 
£750  bill,  waa  prior  to  that  of  the  holden 
of  the  other  billa.    MilnT.Waiion,     354 

4.  A  creditor  having  a  mortgage  on  the 
ftmdi  of  hia  debtor  for  nart  of  ma  debt  doee 
not  neceasarily  aorrender  that  mortgage* 
or  lower  ita  priority ,  by  taking  a  aoheeqaent 
mortgage  on  the  lame  ftmda  for  the  whole 
of  the  debt  /M. 

5.  A.,  E  creditor,  lumnff  e  oecvrity  for 
hia  debt  upon  fimdi  of  the  debtor,  taket 
afkerwaidi,  either  alone,  bat  on  behalf  of 
himself  and  B.,  another  creditor  of  the 
aame  debtor,  or  jointly  with  B.,  a  aecority 
for  both  debts,  on  the  same  ftinds  which 
were  the  aabjeet  of  A.'a  aeparate  aecority ; 
A.  doea  not  thereby  necessarily  relinqaish 
the  separate  aecarity,  or  alter  ita  prece- 
dence.   JIf  iZa  T.  WaUon,  354 

See  Gamblino  Debt. 

MORTQAOOE  AND  MoETOAABI. 


afiecting  them  respectively, 
to  pay  the  sorplos  monies  into  the  Coort  of 
Chancery,  there  to  be  applied  in  payment 
of  the  testator's  debts  in  a  dae  coone  of 
administration.  The  varioas  dassea,  and 
also  the  individoal  namea  of  erediton,  were 
specified  in  schedoles  to  the  act.  On  a 
bill  filed  by  the  assignee  of  a  specialty 
creditor,  on  behalf  of  himaelf  and  all  other 
the  erediton  of  the  testator,  to  have  the 
tmsls  of  the  act  carried  into  ezecntion — 
HeUt  that  it  was  not  necessary  that  all 
the  aehednled  erediton  shooM  be  made 
paitiea  to  the  anit     Bntten  v.  Parfiit, 

343 

3.  A  bin  may  be  manitamed  by  a  mort- 
mgee,  on  behalf  of  hunaelf  and  all  other 
tne  orediton  of  a  deceaaed  mortgagor. 
Skey  V.  Bennettf  405 

See  Dbbtoe  and  CESDrroE. 


CROWN  LEASE. 
See  Renewal  ov  Lease,  1, 3. 


CUSTOMARY  ESTATE. 
See  Plba  and  Plbadino,  5. 


DEBTOR  AND  CREDITOR. 


1.  Upon  E  motaottf  nfter  decree  in  e 


DECREE  BY  DEFAULT. 
See  PEAonoB,  4 


INDEX. 
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DEED  OF  GIFT. 

See  Fbaus. 


DEMURRER. 
See  Gkmkbal  Obdiri,  3. 

MOLTIViJUOITnfSM. 


DEVISE. 

1.  Under  aderiw of  tettator'emeMiiageSy 
Wmdi,  leDemeiiti*  and  reel  estate— AeM, 
that  chattel  leaseholdi  of  whfch  he  wae 
poieMcd  at  the  tune  of  making  hii  will 
and  of  hii  death  did  not  pe«.  Parker 
T.  Marektmi,  S79 

9.  A  deviie  of  fieehold»  oopyhold,  and 
leaeehold  property,  apparently  general  and 
randoaiy,  held  to  bio  ■peoinc  Symom 
T.  Jame9f  301 


&  Teetator  beqveathed  the  leridne  of 
hit  penonal  estate  alter  the  deceaeeof 
hie  wife,  npon  tmet  to  pay  the  interest 
and  proceeds  thereof  to  N.  for  life ;  and 
after  hb  decease,  the  testator  bequeathed 
the  said  trust  money  unto  all  the  children 
of  the  said  N.,  in  equal  shares ;  and,  in 
ease  N.  should  die  without  leaving  lawful 
issue,  the  testator  gave  and  bequeathed 
the  said  trust-money  unto  his  (the  tes- 
tator's) nieces  M.  and  £.,to  be  equally 
divided  between  them,  share  and  share 
alike :  if  either  of  his  said  nieces  should 
depart  this  life  without  issue,  then  he  gave 
and  bequeathed  the  part  or  share  of  her  so 
dying  to  the  survivor  of  them:— AsM, 
that  the  words  "deport  thk  life** meant 
**  depart  this  life  in  the  lifetime  of  either 
of  the  preceding  tenenis  for  life ;"  conse- 
quently, that  E.,  having  survived  the  ten- 
anti  for  life,  took  an  molute  interest  in 
one  moiety  of  the  residue,  though  she  died 
without  issue  m  the  lifetime  of  M.  Ikn- 
tnfori  V.  BUkopp,  463 

4.  Under  a  will,  dated  in  1897,  by 
which  the  testator  devised  all  the  heredi- 
taments which  he  should  be  entitled  to  at 
his  death  to  trustees  for  sale— H«/d,  that 
an  estate  in  which  he  had  at  ha  death  a 
contingent  interest  in  fee,  both  by  way  of 
shifting  use  and  by  virtue  of  an  ultimate 
fimitation  in  dcfeult  of  issue  of  his  brother, 
dkl  not  pass.    Honjfwood  v.  Honyowod, 

471 

See  Will. 


DISCLAIMER. 

1.  A  party,  having  an  interest  m  the 
subject-matter  of  a  suit  by  virtue  of  a 
partnenhip^  had  parted  with  his  interest 
prior  to  the  date  of  filfaig  the  bUL  The 
plamtiff,  nevertheless,  inade  him  a  .de- 
fendant, and  he  by  his  answer  disclaimed. 
The  plaintiff  was  ordered  to  pay  such  de- 
fendant's costs,  without  beuur  entUled  to 
them  over,  the  Court  being  of  opinion  that 
the  plaintiff  ffoiigfat  have  easily  asoertained 
the  feet  of  the  assignment,  and  H  not  ap- 
pearing that  he  had  attempted  to  do  so. 
Teed  v.  CumUhergf  31 

51.  Although  a  defendant  dbdafan  all 
interest  in  the  suit  at  the  bar,  and  his  dis- 
claimer is  entered  by  the  regbtrar,  ^et  the 
Court  will  retain  him  on  the  record,  if  theve 
be  any  question  whether  he  has  documents 
relating  to  the  suit  in  his  possession  whioh 
ought  to  be  delivered  up ;  and  an  inouirv 
win  be  directed  on  the  subject  thiJL 


DISCOVERY. 

Surviving  executor,  who  had  not  acted 
in  the  testator's  a&irs,  protected  from  the 
iscovery  of  cases  and  opinions  stated  and 
given  on  behalf  of  the  deceeaed  executory 
who  had  acted ;  such  cases  and  opiniona 
having  relation  to  a  claim  against  the  de- 
ceased executor  of  the  same  nature  as  the 
ciaim  made  against  the  surviving  executor. 
Adame  v.  Bmrry.  167 

See  PLba  and  Plbammo. 
PaAOTion. 


DISTRINGAS. 
See  MoaTOAOom  amd  MoaTOAom. 


DOMICILE. 
See  FoRiioM  Law. 


DOWER. 

Held,  that  a  widow  was  not  bound  to 
elect  between  the  benefits  fiven  to  her  by 
her  husband's  will  (including  an  annuity 
charged  upon  his  real  estate)  and  dower. 
Holdich  V.  Holdieh,  18 


ELECTION. 

See  Advowsor. 


6M 


INDEX. 


See  Down. 

TftlWr  AHO  TiDlTBB,  1. 


EQUITABLE  MORTGAGE. 

1.  Equitable  mortgage  estaUiahed  by 
meana  of  written  docnroenta,  eonpled  with 
parol  evideaee,  against  a  prior  voliintaiy 
aettlement    Ede  v.  Knowtet,  1^ 

8.  Fuol  evidence  of  rabaeqitient  advan- 
cea  made  on  the  aeenrity  of  a  prior  equita- 
ble mortgage  by  depoait  of  deeds  and 
memorandum  in  writing  not  under  aeal. 

Ibid. 

3.  SefMtf  that  a  post-dated  cheque  is 
raoelTable  in  evidence  to  prove  its  own 
faivalidity.  IM. 

A.  A  person  save  a  bond  for  jBSOOO  to 
his  sister,  but  failing  to  pay  the  interest 
due  en  that  bond,  ga^  her  another  bond 
to  secure  the  anreari  of  interest.  He  af 
terwards  deposited  with  his  sister  the  title- 
deeds  of  his  real  estates,  *<  as  a  collateral 
security  for  the  bond  debts."  Subsequently, 
In  oontemplation  of  the  marriage  of  the 
sister,  the  two  bonds  were,  with  the  con- 
sent and  privi^  of  the  oblisor,  settled 
npon  trusts  for  the  benefit  of  the  intended 
husband  and  wife ;  no  reference,  however, 
behig  made  in  the  settlement  to  the  de- 
posit of  title  deeds.  The  marriage  took 
eflbct,  and  about  four  years  after,  the  ob- 
ligor became  a  baulmipt: — Held,  that, 
assuming  the  consideration  for  the  fint 
bond  to  have  been  voluntary,  yet  there 
being  no  fraud  suggested  against  any 
party,  or  insolvency  proved  against  the 
obligor,  the  settlement  was  a  valuable  se- 
curity ;  and  that,  by  virtue  of  the  bonds, 
the  instrument  of  deposit,  and  the  settle- 
ment, the  trustee  of  the  settlement  was 
equitable  mortgagee  of  the  real  estate  for 
the  monies  due  on  the  bonds.  Meggiaon 
▼.  FovUr.  336 

See  LiEif. 

MoaTGAGB  AND  MoRTOAGBB. 


EVIDENCE. 

1.  Discussion  of  the  rules  of  evidence 
relating  to  declarations  in  writing  by  de- 
ceased perMns,  made  in  the  ordinary  oouiae 
of  business.    Pickering  ▼.  Bi$kop  of  Ely, 

349 

2.  Tlie  cashier  of  a  banking-house,  upon 
his  examinatk>n  as  a  witness,  stated  that 
he  had  aaoertiiaed  from  the  cleariiig-book» 


k^  by  him,  and  hi  his  own  liudwritrnfy 
that  a  certain  sum  of  money  was  paid  m 
notes  of  a  particular  description.  The 
statement  was  founded  solely  on  the  wit« 
nesi's  knovHedge  of  the  book  and  of 
own  handwriting,  and  not  from  any 
collection  of  the  foot  deposed  to ;  and  the 
book  was  not  produced :— AeM,  that,  un- 
der these  circumstances,  the  statement 
could  not  be  received  as  evidence  of  the 
fact  deposed  to,  though  it  might  serve  as 
a  ground  for  further  inquiry.  Dupttyr. 
Tnanan,  341 


3.  Deed  set  out  in  a  defendant's 
made  evidence  for  the  plaintiff  generally 
Attoffkey'Oeneral  t.  Uighaim,  6S4 


See  AssBTS* 

EatnTABI.B  MOETOAGB,  1, 3, 3. 

Plea  and  Plcadino,  1. 


EXECUTOR. 


See  DiscovBBT. 


FORECLOSURE. 


The  defendants  in  a  foradosum  svitt 
properiy  disclaiming,  are  entitled  to  their 
costs.    SUeoek  v.  Koynen,  376 

See  Gbiibbal  Oki>bbs,  1 


FOREIGN  LAW. 

A  testator  who  died  and  whose  w31 
proved  m  England,  bequeathed  a  legacy 
to  a  married  woman,  whose  dornksile,  as 
well  as  that  of  her  husband,  was  in  Scot- 
land. The  husband  died  a  few  monthi 
after  the  testatori  without  havmg  reoeived 
the  legacy.  After  his  decease,  me  ezeen- 
tors  of  the  testator,  with  knowledge  of  tira 
before-mentioned  circumstances  of  domi- 
cile, paid  the  legacy  to  the  widow.  It 
was  proved,  that  according  to  the  Scotch 
law,  the  payment  should  have  been  made 
to  the  husband's  personal  representatives :-» 
Held,  that  in  the  absence  of  proof  that  the 
emcutoni  knew  the  Scotch  law  on  the 
subject,  the  payment  to  the  widow  was  a 
good  payment.    Ledie  v.  Baittiep         91 


FORFErrURB. 

1.  A  peiBon  conveyed  certam  fteehoM 
and  leasehold  property  to  trustees,  upon 
trust  to  pay  the  rents  and  profits  to  hisson 
T.  for  life;  provided,  that,  m  ease  T. 


INDEX. 


MS 


Aonld  be  deeland  banknipt,  or  be  dii- 
ebaii^ed  under  any  inaolTeut  set,  tbe 
tfoeteee  ehimld  apply  the  lenta  and  profits 
In  or  towards  the  maintenance,  clothing, 
lodging  and  rapport  of  the  said  T.  and  hm 
then  present  or  any  ftature  wife,  and  his 
ehUdreny  or  any  of  them,  or  otherwise  for 
his,  her,  their,  or  any  of  their  use  and 
benefit,  in  mch  manner  as  the  trustees 
should  in  their  discretion  think  proper.  T. 
was  taken  in  execution  for  debt,  and  sent 
to  prison,  at  the  suit  of  a  creditor,  who  ob- 
famed  a  yestmg  order  against  him  under 
the  Stat  1  db  2  Vict  c.  110.  The  insoL 
vent  was  afterwardi  discharged  under  that 
act:  Held,  that  the  life  estate  of  the  in- 
solvent was  forfeited  at  the  time  of  his  dis- 
charge ;  that,  from  the  date  of  the  resting 
order  to  the  time  of  the  dischaige,  tbe 
rents  and  profits  of  the  estate  belonged  to 
the  assignee  under  the  act ;  that,  upon  tbe 
discharge  taking  place,  the  discretionary 
power  given  to  the  trustees  by  the  settle- 
ment might  be  exercised  by  them  in  favor 
of  the  inaiDlvent,  his  wife  and  children  col- 
lectively, or  in  fovor  of  any  of  those  per- 
sons to  the  exclusion  of  the  others ;  and 
that,  to  whatever  extent  the  power  might 
be  exercised  in  favor  of  the  inscdvent,  the 
benefit  which  he  would  take  by  the  ap- 
pointment would  vest  in  the  assignee. 
MMrd  V.  BtfRU,  98 

3.  Testator  bequeathed  an  annuity  to 
his  nephew  for  life,  declaring  that  his 
nephew  should  have  no  power  to  sell, 
mortgage,  incumber,  or  anticipate  it ;  and 
that,  in  ease  he  should  attempt  so  to  do, 
the  same  should  cease  and  be  no  longer 
payaUetohim.    And  after  the  decMse  of 
his  nephew,  or  any  such  attempt  to  sell, 
mortgage,  incumber,  or  anticipate  the  an 
unity,  me  testator  ordered  the  fund  out  of 
whioi  the  annuity  was  to  be  paid  to  be 
tf  vided  amongst   his  nephew's  children. 
The  nephew  took  the  benefit  of  the  stat 
1  &  3  Viet  c.  110,  for  the  relief  of  insd 
vent  debtora :— He/d,  that  thii  was  a  for 
foiture  of  the  annuity,  and  that  the  child 
dren  were  entitled  to  the  ftud.    Brandon 
V.  ABtont  24 


FRAUD. 

A  deed  of  gift  of  real  estate  from  an  aged 
and  infirm  person  to  his  intunate  friend  and 
medical  attendant,  set  aside  for  fraud ;  one 
of  the  ciicunistances  in  proof  of  fhiad  being 
that  the  deed  stated,  contrary  to  the  truth, 
u  money  consideration.   CHhttm  v.  JSif  tseli, 

104 


FUNEKAIi  HXmSBES. 

A  charge  by  executon  for  unneoemary 
expenses  of  a  funeral  disallowed.  Bridge 
V.  Brown,  181 

See  Plka  and  FiMkomo,  9. 


GAMBUNG  DEBT. 

BUI  by  a  party  from  whom  a  promissory 
note  had  been  obtained  for  a  gambling 
debt,  to  restram  an  indorsee  of  fiie  note, 
with,  as  it  was  alleged,  notice  of  the  con- 
side  ation,  from  proceedmg  in  an  action  at 
law,  commenced  by  him  against  the  plain- 
tiff in  eq[uity  for  the  recovery  of  the  amount 
made  payable  by  the  note,  and  in  which 
action  the  defendant  in  equity  had  de- 
clared. After  the  filing  of  the  bill,  and 
before  any  injunction  had  been  applied 
for,  the  action  at  law  was  tried,  and  a 
verdict  found  for  the  defendant  at  law,  the 
plaintiff  in  equity  i-^i^eld,  on  the  hearing 
of  the  cause,  that  the  judgment  at  law 
was  not  only  admissible  in  evidence,  but 
that  it  was  conclusive  in  equity  as  to  those 
facts  as  to  which  it  was  condosive  at  law ; 
but  that,  as  the  judgment  was  obtained 
after  the  defendant  had  answered,  and  no 
supplemental  bill  had  been  filed,  the  de- 
fendant in  equity  was  entitled,  if  he 
thought  fit  to  require  it,  to  an  inquiry 
whemer  the  judgment  had  been  fairly  ol^ 
tamed.    Pewree  v.  Gray, 


GENERAL  ORDER& 

1.  Quore,  whether  the  30th  of  the  or- 
ders of  August,  1841,  applies  to  the  case 
of  a  bill  of  forechxrure  of  freeholds  devised 
in  trust  for  sale.     WiUon  v.  Janu,      244 

2.  The  36th  of  the  orders  of  August, 
1842,  is  not  applicable  to  the  case  where 
there  is  something  of  a  specific  and  par- 
ticular nature  in  the  bill  which  the  de- 
murrer has  not  covered.    Dell  v.  HaU, 

I 

See  Plbi  and  Plba nmo,  5,  7. 
Pkacticb  1,  8. 


GUARDIAN  AD  LITEM. 
See  PaACTicx«  5. 

HEIR-AT-LAW. 
L  ThcCourt  will  not,  gBuemlly, 


666 
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ft  wffl  to  ba  ettaUUiad  agtiiMi  a  phintiff 
infiuitlieir.    HiUtyr.MUU,  337 

9.  On  a  dfioroe  for  specific  perfonnance 
against  the  m£uit  hair-at*law  of  a  Tondor, 
the  Conitv  whero  thero  has  boon  no  do* 
finilt  on  either  Mde,  will  give  no  ooite  on 
eitherode.    BanmmT.Lak$,  338 


HUSBAND  AND  WIFE. 

I.  By  a  marriage  aettlementy  the  lands 
of  the  wife  were  limited  to  such  nees  aa 
■he  ihonldy  notwithstanding  her  oovertore* 
hf  deed  or  will  appoint ;  and  in  default  of 
appointment*  to  the  use  of  the  children  of 
the  marriage.  After  the  husband's  death, 
the  wife,  by  way  of  appointment  under 
the  power  oontaiiMd  in  the  aettlement,  exe- 
onted  three  snceesmve  mortgages  of  the 
property  in  fee.  Each  mortgage  deed 
oontamed  a  trust  lor  sale,  in  defiiult  of 
n*payment  of  the  mortgage  money ;  but 
the  language  of  the  two  lattor  deedi  diflbred 
from  that  of  the  fonner,  not  only  as  to  the 
trust  for  sale,  but  as  to  the  proviso  for  re- 
oouTeyanee  and  in  other  respects  z^^Held, 
that,  having  regard  to  the  construction  of 
the  latter  mods  taken  by  themselves,  and 
abo  in  comparison  with  the  former,  the 
wife  most  be  conaidered  as  having  intended 
to  devote  the  whole  property  to  purpoaes 
beyond  those  of  mere  moitgaffe  securities, 
aad  consequently  that  by  the  latter  deeds, 
or  one  of  them,  the  power  was  exhausted 
Borneo  t.  Wilton,  407 

3.  In  a  suit  filed  by  the  aarignees  of  a 
bankrupt  a^^ainst  the  trustees  of  the  bank- 
rupt's mamage  aettlement,  and  the  wife 
of  the  bankrupt,  for  the  purpoae  of  recov- 
ering the  fund  aubject  to  the  wife's  equity, 
a  decree  was  made  at  the  hearins  of  the 
cause,  (the  husband  being  afaaent  mm  the 
lecord,)  by  which  it  was  referred  to  the 
Maater  to  approve  of  a  proper  aettlement 
for  the  wife.  On  the  cause  coming  on  for 
hearing  for  further  directions,  the  Court 
decliuM  to  proceed  in  the  absence  of  the 
husband.    Beales  v.  Spencer,  651 

3.  A  trust  for  the  wife's  own  use  and 
benefit  is  not  a  trust  for  her  separate  use. 

Ibid 

See  FoaaioN  Law. 
Dowia. 
MAaaiAGK  Sbttlkmimt. 


ILLEGITIMATE  CHILDREN. 
1.  Testotor  bequeathed  one  moiety  of 


a  sum  of  money  to  the  elnidvm  of  A, 
and  the  other  moiety  to  the  children  of  B. 
At  the  testetor's  death,  A.  had  six  legiti- 
mato  and  two  Olegitimato  children,  and 
B.  had  one  legitimate  and  three  Ulegitimato 
children,  and  the  legitimate  children  of  B. 
were  named  in  the  will  in  relatwn  to  an- 
other bequest : — Held,  that  the  legitimate 
children  of  A.  were  entitled  to  one  mok/tr 
of  the  fund,  and  all  the  children  of  A 
whether  legitimate  or  not,  were  entitled 
to  the  other  moiety.    Meredith  y.  Farrt 

535 

3.  Testator  bequeathed  a  sum  of  money 
to  the  children  of  A.,  lawfhlly  to  be  be- 
gotten, including  her  daughter  E.,  aged 
about  fourteen.  E.  was  illegitimate,  and 
A.  had  no  other  child  of  that  name: — 
Held,  that  E.  waa  entitled  to  diare  in^tha 
fond. 


IMPERTINENCE. 


A  bOI  aongfat  to  eatahliah  a  coniie  of 
dealing  betu^en  the  plaintiA  and  L ,  in 
which  the  plaintifli  became  indebted  to 
L.  on  their  prirate  account,  and  he,  aa 
agent  for  adminiatering  the  affiusi  of  a 
teatetor,  became  indebted  to  the  plaintifi, 
aa  the  testetor's  executora  and  residuary 
legatees;  and  the  bill  charged  that  an 
agreement  having  been  entend  into  for  a 
aet-off  of  theoe  reapeotive  claima,  C.  Sb  Co.* 
who  were  the  banJken  both  of  the  plain- 
&,  aa  executon,  and  of  L.,  with  lull 
knowlndge  of  the  agreement  and  of  the 
accounte  being  open  and  unsettled,  and 
that  a  large  sum  of  money  would  be  com- 
ing to  the  plaintiffii  on  a  balance  of  all  ac- 
counte between  them  and  L.,  became  the 
indoisees  of  certein  promissory  notes  giyen 
by  the  plaintiffii  to  L.  for  securing  the  sums 
due  fhan  them  to  him.  The  bill  (which 
prayed  an  injunction  to  restrain  proceed- 
ings at  law  on  the  notes)  then  contained 
various  minute  inquiries  as  to  what  deal- 
inga  and  tranaactions  had  taken  place  be- 
tween L.  and  the  plaintifi ;  whether  the 
defendanto  were  not  the  banken  of  both 
parties,  and  whether  paymente  on  the  exe- 
cutorship anoount  were  not  made  through 
them,  whether,  by  a  certain  written  stete- 
oieut  mentioned  in  the  bill,  it  would  not 
appear  that  the  loans  to  the  plaintifi  wen 
made  on  certain  days  during  a  certain 
period,  or  at  some  other  and  what  limes ; 
whether  the  accounte  between  the  parties 
were  not  open  and  unsettled,  or  how  oth- 
erwise ;  and  whether  a  lane  sum,  or  what 
ium,  of  money  waa  not  due  fitun  L.  to 
the  plaintifii,  or  how  was  the  contrary 
made  out.    The  defendante  by  their  an* 
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notiee'of  the  agreeiiMiili  and 
stated  their  belief  that  snch  aOeged  agree* 
ment  never  existed.  In  order  to  meet  the 
inqoiries  contained  in  the  biU,  and'abo  to 
aanst  them  m  ihowing  that  there  were  no 
open  and  nnaetUed  aooonnts  between  the 
partiea,  or,  if  there  were,  that  the  amount 
of  monies  dne  fiom  the  plaintifi  to  L.  ex- 
ceeded the  amonnt  dne  to  them  fiom  him, 
they  aet  oot,  in  A«c  aeria,  in  a  achednle 
to  their  answer,  the  before-mentioned 
written  statement,  all  the  promisKay  notes 
and  all  the  acknowledgments  for  money 
given  by  the  plaintiA  to  L.,  and  the  whole 
of  the  banking  account  of  the  executois : 
— Held,  that  the  defendants,  the  bankeri, 
having  been  expressly  caUed  upon  to  an- 
swer m  this  minute  manner  as  to  the  ac- 
counts between  the  plaintifi  and  L.,  the 
schedule  to  their  answer  was  not  imperti 
nent    Dama  t.  Cripp§,  435 


INFANT. 

See  Ham-AT-LAw,  1, 3. 
Maimtsnancb. 
PftAoncK,  1,  5. 


INSOLVENT. 
See  FoanuTuu. 

HUSBAMD  AND  WuK,  3. 

MoaTOAOoa  akd  MoaTOAOiK. 


INTEREST  OF  MONET. 
See  Lboaot  and  Lboatbb. 

INTERROGATORI BS. 
See  FkAonoBi  3. 

ISSUE. 
See  Will. 

JOINT-STOCK  COMPANY. 

See  MonTQAOOE  anb  MoaTOAOBBi  1. 
Plba  and  FLBAnmo,  & 

JURISDICTION. 

See  AoaBBMBNT,  9. 
Costs,  3, 
PftAonoB  9j  7. 


LANDLORD  AND  TENANT. 

See  Aanjuunt. 

Tunrr  and  Tbubtbb,  4. 


LEASEHOLD  ESTATEa 

See  TausT  and  TaosTBB,  4,  €. 
Will. 


LEGACY  AND  LEGATEE. 

1.  Upon  the  construction  of  a  will— 
Held,  that  a  legacy  charged  upon  the  tes" 
tator's  real  estate,  and  payable  when  the 
youngest  child  of  the  testator  should  attain 
twenty-one,  was  vested  in  the  legatee  be- 
fore that  period.    Brovm  ▼.  WooUr,    134 

9.  Bequest  of  a  penonal  fund  to  such 
of  the  children  of  J.  N.  as  should  live  to 
attain  the  age  of  twenty*one  yean.  J.  N. 
had '  three  children,  two  of  whom,  having 
attained  twenty-one,  applied  for  payment 
of  their  shares.  Under  the  circumstanees 
of  the  case,  the  Court  declined  to  pay  over 
to  them  any  part  of  the  capital,  but  al- 
lowed them  to  receive  the  interest  of  two* 
thirds,  without  prejudice  to  the  claim  of 
after-bom  ciilldien  of  J.  N.  Brandom  v. 
iUfon,  30 

3.  Upon  the  construction  of  a  will*-. 
Held,  fint,  that  a  bequest  of  j630  a  yeart 
from  "  the  mterest  d  the  testator's  fimded 
money  m  the  Bank  of  England,"  did  not 
amount  to  a  bequest  of  so  much  stock  as 
would  pfodnce  that  annual  sum,  but  con- 
stituted  an  annual  charge  of  JC30  upon  the 
ftmded  property  for  the  life  of  the  legatee. 
Secondly,  that  a  bequest  of  X30  a  year  to 
A.,  together  with  her  children  B.,  C.,  and 
D.,  and  for  their  joint  maintenance,  was  a 
bequest  of  that  annual  sum  to  the  mother 
and  her  children,  as  joint  tenants,  for  the 
life  of  the  longest  liver  of  theuL  WiUon 
y.Maddiaont  373 

4  Where  a  testator  pais  himself  tn  loco 
fartntu  of  the  legatee,  the  legacy  will 
Dear  mterest  at  J64  per  cent,  from  the  death 
of  the  testator.  IHd* 


See  AmosBioN  or 
Will. 


LESSOR  AND  LESSEE. 
See  AocooNT. 

AoaBBMBNT,  1. 

Sraoino  PBavoaxANOB. 
Flba  and  FLBAoaw,  4i 


MB 
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See  Dbbtoe  and  CuditoRi  3i  4f  S. 

EomVtABlM  MoftTOAOS. 
MORTQAOOI  AND  MoETOAOBB, 

6. 
SOUOITOR  AND  CUENT. 


MAINTENANCE. 

1.  Where  a  testator  dUeets  that  the  in* 
come  of  hie  estate  shall  be  applied  in  mnin- 
tenaaoe,  and  the  income  is  insufficient  for 
that  purpose,  the  Conrt  will  in  some  cases 
direct  payment  out  of  the  capital  of  his 
peiBoaalty.    Bridge  v.  Browti,  181 

2.  Testator  bequeathed  an  annuity  to 
his  granddaughter,  to  be  applied  whilst  she 
was  under  age  in  and  towards  her  main- 
tenance and  education,  in  such  manner  as 
his  tnwtees  should,  m  their  absolute  and 
uncontrollable  discretion,  think  fit,  and 
whether  her  iather  should  be  able  to  main- 
tain and  provide  for  her  or  not  The  trus- 
tees havinff  made  a  very  small  payment  on 
account  of  the  annuity,  aod  having  made 
no  provision  for  the  maintenance  or  edu- 
cation of  the  inlant,  who  had  been  wholly 
provided  for  by  her  lather,  the  Court  de- 
clared, that,  in  the  event  of  its  appeoxing 
that  the  father  had  property  maintained 
end  educated  the  infant  from  the  testator's 
death,  he  should  receive  the  whole  annu- 
ity for  the  time  past  and  till  further  notice ; 
he  nwtAmrimhing  pfoperlv  to  maintain  and 
educate  hsr,  and  to  abide  fay  the  ordw  of 
the  Conrt     Stephen*  vi  Lawry,  87 

3.  Testator  gave,  devised,  and  bequeath- 
ed to  his  ezecuton  all  his  freehold  and 
leasehold  estates,  annuities,  monies  out 
upon  security  at  interest,  and  every  of  them, 
vpoEk  trust  to  permit  his  wife  M.  to  rsoeive 
the  rents,  issues,  income,  profits  and  pro- 
ceeds thereof  for  her  own  use  and  benefit, 
and  for  the  maintenance  and  education 
of  his  children,  naming  them,  so  long  as 
his  said  wife  should  continue  his  wi£w ; 
and  in  case  she  should  marry,  to  pay  her 
an  annuity  of  XlOO  per  annum ;  and  sub- 
ject to  such  trusts,  in  trust,  after  the  de- 
cease or  marriage  of  M.,  for  his  said  chil- 
dren in  equal  uares,  when  and  as  they 
should  attain  the  age  of  twenty-one  :— 
Held,  that  a  trust  was  constituted  of  a 
sufficient  part  of  the  mcome  of  the  property 
for  the  mamtenance  and  education  of  the 
children,  and  that  such  trust  was  capable 
of  continuance  beyond  the  period  of  a  son 
attaining  twenty  •one,  or  a  danc^ter  attain- 
faig  thai  a^  or  marryinff.  The  Court, 
Mraver  bemg  of  opinioa  Siat  adiMoetioa- 


aiy  powtf  as  to  thfr  mods  of  oaeirtiiig  t||» 
trust  was  given  to  H,  directsd  inqnirieafcr 
the  purpose  of  ascertaining  how  such  di^ 
eretiooary  power  had  been,  and  how  it 
ought  to  be,  ezeroiBed.  Lngmore  ▼. 
Eleunh  363 


4.  Testator  devised  hb  estate  at  E.  to 
trustees,  upon  trust  to  apply  the  reota  fbr 
the  maintenance  and  support  of  B.  till  sho 
should  attain  the  age  of  twenty-five  years, 
or  marry  with  consent,  and  to  lay  out  the 
surphM  of  such  rents  in  Government  secu- 
rities, that  the  same  might  aoenmmulate 
for  the  uses  and  purposes  of  bis  will ;  and 
Atom  and  after  the  said  &  should  attam 
twenty-five,  or  marry  with  consent,  then 
to  pay  her  the  whole  of  the  rents  for  her 
life ;  and  after  her  decease,  upon  trust  fir 
her  children.  The  testator  then  gave  his 
estate  at  I.  to  the  same  trustees,  i^mn  trust, 
in  case  the  said  B.  should  live  to  attahi 
twenty-five,  or  marry  with  such  consent 
as  aforesaid,  to  permit  her  to  occupy  and 
e^joy  and  receive  the  rents  of  that  estate 
for  her  life ;  and  after  her  decease,  npoa 
trust  for  her  children,  m  the  manner  berars 
mentioned  Provided,  that,  in  case  B. 
should  marry  without  consent,  the  testator 
revoked  all  the  devises  and  bequests  m 
favor  of  her  and  her  issue.  All  the  rea- 
due  of  his  real  and  perMual  estate,  and 
likewise  his  estate  and  premises  therein<- 
before  devised  for  the  benefit  of  B.,  m  case 
she  should  die  under  twenty-five,  unmar- 
ried, and  without  issue,  the  testator  devised 
and  bequeathed  to  the  tmstees  m  trust  for 
X.,  Y.,  and  Z.  B»  attained  twenty-five^ 
and  married  with  ooosent  Between  the 
death  of  the  testator  and  ber  attaimiyr 
twenty-five  there  was  an  accumulation  ot 
the  surplus  rents  of  the  E.  estate,  after 
providing  for  her  maintenanee,  and  an  ac- 
cumulation of  the  rents  of  the  t.  estate  »— 
Held,  that  she  ww  entitled  for  her  life  to 
the  income  of  the  former  accumulation,  and 
absolutely  entitled  to  the  latter  accumula- 
tion.   Oreene  v.  Poller,  517 


MARRIAGE  SETTLEMENT. 

1.  A  testator  n»de  two  wills,  one  of  his 
English,  the  other  of  his  American  prop- 
erty. Neither  of  the  wills  referred  to  the 
other.  His  daughter,  who  was  entitled  to 
penonal  property  uoder  both  wills,  ezecu- 
ted,  previously  to  ber  marriage,  a  settle- 
ment of  various  descriptioBS  of  peisonal 
property,  including  specifically  her  propertj 
under  the  English  will,  but  not  mentaoninf 
or  referring  to  her  property  under  the 
American  wiU.  The  settlement  contained 
a  dansi  providing  that  such  fiirthsr  per^ 
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■onol  estate  (if  any)  as  should,  dnring  her 
life,  become  vested  in,  or  accrae  to,  or  be 
assigraable  by,  her  and  her  husband,  should 
be  assigned  upon  the  trusts  of  the  settle- 
ment : — Heldt  that  this  clause  did  not  af- 
fptct  her  American  property.  Hoare  v 
Hornby  y  121 

3.  In  a  settlement  made  in  contempla- 
tion of  a  marriage  between  A.  and  B ,  they 
covenanted  with  each  other  and  with  ihe 
trustees,  that,  if  B.,  the  intended  wife, 
should,  during  the  coverture,  become  seised, 
or  possessed  of,  or  entitled  to,  any  property, 
real  or  personal,  by  any  devise,  gift,  or 
bequest  in  her  favor,  or  otherwise,  snch 
property  should,  within  six  months  after 
she  should  become  so  seized  or  possessed 
thereof  or  entitled  thereto,  be  conveyed 
and  assured  to  such  uses,  intents,  and  pur- 
poses as  B.  should  appoint,  and  in  default 
of  appointment  to  B.  for  life,  with  remain- 
der to  A.  for  life,  with  remainder  to  the 
children  of  B  ;  and  if  there  should  be  no 
children  or  child  of  B.  li^inir  at  the  death 


I.. 


of  the  survivor  of  A.  and  B.,  theu  to  the 
use  of  M.  L.,  the  niece  of  B.,  her  heirs, 
executorB,admintstrator8,  and  assigns.  The 
marriage  took  efiect,  and,  daring  the  cover- 
ture, rottl  properly  descended  on  B.,  which 
was  not  settled  in  pursuance  of  the  cove- 
nant Some  years  afterwards  B.  died, 
witliout  issue,  and  without  having  made 
any  appointment,  leaving  C.  her  heir-at 
law.  In  a  suit  instituted  by  A.  against 
C.  and  the  trustees  of  the  settlement,  to 
enforce  the  performance  of  the  covenant — 
Held,  that,  in  order  to  satisfy  the  terms  of 
the  marriage  contract,  the  covenant  must 
be  carried  into  execution  in  toto;  and, 
therefore,  not  only  that  the  limitation  to 
A.  for  his  life,  but  that  the  ultimate  limita- 
tion to  M.  L.,  though  a  stranger  to  the 
settlement,  must  take  effect.  Datenport 
V.  Bifhopp,  451 

See  Husband  and  Wife. 


MASTER'S  REPORT. 


See  Assets. 


MEMORANDA,  91,  283,  538. 


MISREPRESENTATION. 


See  ViNDoa  and  PtmcHASEE. 
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MORTGAGOR  AND  MORTGAGEE. 

1.  A  person  having  purchased  an  estate 
for  the  purpose  of  building  upon  it,  mort- 
gaged it  to  a  Joint  Stock  Banking  Com- 
pany with  whom  he  dealt,  to  secure  sums 
then  due,  and  all  sums  thereafter  to  be- 
come due,  from  him  to  them,  on  any  bank- 
ing or  other  account  whatever,  "  so  as  the 
whole  amount  of  principal  monies  to  be 
ultimately  recovered  or  recoverable  by 
virtue  of  that  security  should  not  exceed 
the  sum  of  X5800,  together  with  interest" 
By  the  mortga^e-doed,  a  power  of  sale 
was  given  to  the  company.  The  mortga- 
gor bnilt  three  houses  on  the  land,  which 
were  successively  sold  to  different  purcha- 
sers The  purchase  monies  were  not  paid 
to  the  mortgagor,  but  to  the  company,  who 
gave  the  mortgagor  credit  for  them  in  his 
account  i-rHeld,  that  these  sums  were  re- 
ceived by  the  company  by  virtue  of  the 
mortgage  security,  and,  so  far  as  they 
were  applicable  as  principal  monies,  must 
be  consideri^d  as  received  by  them  in  dis- 
charge of  the  sum  of  JC58U0,  and  not 
merely  on  the  general  account  between 
them  and  the  mortgagor.  Johnson  v. 
Bourne,  268 

2.  A.  mortgages  an  estate  to  B.,  to  se- 
cure future  advances.  He  then  mortgages 
the  same  property  to  C,  who  gives  notice 
of  his  security  to  B  Qudsre,  whether  the 
rights  of  B.  under  his  mortgage  security 
are  affected  by  the  transaction  between  A. 
and  C.  Ibid, 

3.  Bond  and  mortgage  given  by  an  only 
son  to  his  father — Held,  under  the  circum- 
stances of  the  case,  to  be  a  running  secu- 
rity for  advances  actually  made,  and  not 
a  security  for  the  precise  amount  expressed 
in  the  instruments.  And  there  being  no 
evidence  against  the  son  as  to  the  amount 
of  the  actual  advances,  he  was  charged 
in  that  respect  to  the  extent  of  his  admis- 
sions only.    Melland  v.  Oray,  199 

4.  On  the  2nd  of  May,  1837,  freehold 
and  copyhold  estates  were  mortgaged  by 
C.  to  T.,  subject  to  a  proviso  for  r^emp- 
tion  on  payment  of  jC  1 0,000  on  the  2nd 
of  May,  1844,  with  interest  half-yearly  in 
the  meantime.  Prior  to  any  default,  0. 
paid  to  T.  JC7000  by  cheque,  and  gave 
him  two  bills  of  exchange,  drawn  by  C. 
Sl  Co.  upon  and  accepted  by  C,  for  £  I  tf20, 
at  three  months  after  date,  and  for  £1500 
at  six  mouths  after  date,  being  together 
the  total  amount  of  the  mortgage  debt  and 
interest  Upon  the  receipt  of  the  cheque 
and  two  acceptances,  T.  signed  the  follow- 
ing memorandum : — "  London,  23rd  De- 
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wmber,  1839— Received  thb  day  of  C.A 
the  sum  of  jC7000  in  cash,  and  two  bills 
of  exchant^e,  as  under,  for  £3120,  drawn 
by  C.  &.  Co.,  of  M..  upon  and  accepted  by 
the  said  C,  one,  dated  16th  December,  for 
JC1620,  the  other  dated  the  23rd  of  De- 
cember, for  i^i500  and  which  cheque  for 
£7000  and  bills  for  i;3l20,  making  to- 
gether  if  10,120,  are  in  full  of  principal  and 
interest  due  to  me  upon  a  mortgage  of  C"s 
freehold  property  in  K.  and  S.  for  i^  10,000, 
and  I  do  hereby  undertake,  whenever  re- 
quired, to  execute  a  conveyance  of  the 
said  property.  (Signed;  T."  T.  gave  this 
memorandum,  together  with  the  title  and 
mortgage  deeds  of  the  premises,  to  C. 
The  cheque  for  JETTOOO  was  paid,  but  both 
the  bills  of  exchange  were  dishonored  ;  C 
afterwards  conveyed  all  his  estate  to  a 
trustee  for  the  benefit  of  his  creditors,  and 
then  became  bankrupt  T.  never  re-con- 
veyed the  premises  : — Held,  that,  as  be- 
tween T.  and  C,  and  his  assignee  by  deed, 
and  his  assignees  in  bankruptcy,  the  re- 
ceipt of  the  cheque  and  bills,  and  the 
giving  the  above  memorandum,  did  not 
discharge  the  mortgagf»d  premises  from  the 
mortgage,  but  that  on  their  dishonor  T. 
was  entitled  to  a  decree  against  them  all 
for  the  restoration  of  the  title  and  mortgage 
deeds,  and  to  a  decree  of  foreclosure. 
Teed  v.  Carruthers,  31 

5.  Upon  a  bill  filed  to  set  aside  a  mort- 
gage security  for  fraud,  circumstances  of 
oppression  and  misconduct  being  proved 
against  the  mortgagee — It  was  held,  that, 
inasmuch  as,  if  solvent,  he  would  have 
been  liable  to  pay  part  at  least  of  the  costs 
of  the  suit,  being  insolvent,  he  was  not 
entitled  to  receive  costs.  Rider  v.  Jones, 
Rider  v.  Sturgis,  329 

6.  The  attorney  of  a  mortgagee  held  the 
mortgage-deed,  claiming  a  lien  upon  it 
against  his  client,  to  an  amount  at  least 
equal  to  the  value  of  the  security.  The 
mortgagee  took  the  benefit  of  the  Insolvent 
Debtora  act.  Upon  a  bill  filed  by  the 
mortgagor  to  set  aside  the  security,  or  to 
redeem,  the  Court,  on  the  application  of 
the  mortgagor,  ordered  the  attorney,  though 
not  a  party  to  the  suit,  but  who  appeared 
on  a  petition,  to  deliver  the  deed  to  the 
mortgii^r,  upon  payment  of  what  was 
due  from  the  mortgagor  under  the  security, 
in  satisfaction  of  the  lien.  Rider  v.  Jones 
Rider  v.  Sturgis,  329 

7.  The  provisional  assignee,  under  the 
Insolvent  Debtors  Act,  was  made  a  de- 
fendant to  a  bill  of  which  the  object  was 
to  sot  aside  a  mortgage  security  taken  by 
the  insolvent  from  the  plaintiff:— lf«M, 


under  the  circomstancei  of  the  cam,  that 
the  assignee  was  not  entitled  to  reeeivo 
the  costs  of  the  suit  from  the  plaintiff 

Ibid 

8.  A.,  beii^  seised  in  fee  of  a  freehold 
and  copyhold  estate,  borrows  varioos  Bums 
of  money  of  B ,  amounting  in  the  wholo 
to  JC4000,  upon  mortgage  of  the  freehold 
estate  alone.  A.  afterwards,  in  1832,  bor- 
rows i?500  more  of  B.,  on  the  security  of 
both  the  freehold  and  copyhold  estate. 
This  mortgage  is  efiected  by  distinct  in- 
struments relating  to  each  property  re- 
spectively, neither  of  them  referring  to  tho 
other.  In  1833,  A.  borrows  a  sum  of 
JC400  of  C  ,  on  mortgage  of  the  freehold 
estate  alone  subject  to  B  's  incumbrances 
thereon-  Again  in  1836,  A.  being  indebted 
to  D<  in  £600,  executes  to  him  a  mort- 
gage for  that  sum  of  the  copyhold  estate 
alone,  without  notice  of  the  £500  mcnm* 
brance.  In  1837,  B  has  notice  of  C'a 
security,  and  in  1838,  (after  having  sold 
both  the  estates,  under  powers  of  sale,  and 
received  the  purchase  money,)  he  has  no- 
tice of  D.*s  security  The  produce  of  the 
freehold  estate  being  insufficient  to  pay  B. 
and  C.  in  full,  but  that  of  the  freehold  and 
copyhold  being  sufficient  for  that  purpose, 
C.  claims  to  have  the  whole  of  the  £500 
charge  thrown  upon  the  prodnce  of  the 
copyhold  estate,  in  order  that  he  may  re- 
ceive payment  out  of  that  of  the  freehold ; 
on  the  other  hand,  D.  claims  to  be  paid 
the  whole  of  his  dtrbt  out  of  the  produce  of 
the  copyhold  estate,  in  priority  to  C. : — 
Held,  that  the  claim  of  neither  party  can 
prevail  to  the  fullest  extent ;  but  that  the 
£500  being  by  the  security  of  1 1^32  chaigod 
on  the  freehold  and  copyhold  estates  rate- 
ably,  fthat  is  to  say,  in  proportion  to  their 
reapective  net  values,)  and  without  prefer- 
ence, C  has  an  equity,  of  the  nature' 
claimed  by  him,  to  the  extent  of  that  pro- 
portion of  the  £500  which  is  chaiged  upon 
the  copyhold  estate,  while  in  other  respects, 
in  relation  to  that  estate,  D.  has  priority 
over  C.     Bugden  v.  Bignold,  377 

9.  The  court-rolls  of  a  manor  are  not 
constructive  notice  of  prior  incumbrances 
to  a  purchaser  of  copyholds  boldon  of  the 
manor.  Ibid, 

10.  Mr.  Jenyns.  made  a  mortgage  to 
Shepheaid  for  £4000,  of  three  dimjrent 
estates,  namely,  an  estate  called  Lynwood 
Farm  in  Cambridgeshire,  an  estate  at  West- 
minster, and  certain  fee-farm  rents  else- 
where. Afterwards  Jenyns  made  (which 
was  the  second  in  point  of  time)  a  mort- 
gage to  Titley,  and  comprised  therein 
nothing  but  Lynwood  Fann ;  after  thk 
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JenyiiB  made  an  abflolote  sale  of  the  fee- 
farm  rents  to  Sir  Thomas  Peyton,  and 
afterwards  Jenyns  made  another  mortgage 
to  Davies  of  the  Westminster  estate ;  and 
Titley  having  paid  off  SKepke^rd^t  mort 
gage,  was  decreed  to  hold  as  "^^W  the 
Westminster  estate  as  Lynwood  Farm, 
until  he  was  paid  as  well  what  was  due  to 
him  npon  the  mortgage  originally  made  to 
himself  as  what  he  had  paid  to  Shepheard 
opon  his  mortgage  ;  and,  upon  a  rehearing, 
Titley  was  also  decreed  to  hold  the  fee- 
fiirm  rents  uutil  he  was  paid  all  that  was 
due  to  him  upon  hoth  his  securities.  Tit- 
ley y.  Peyton  and  othert  Trin.  Term,  16 
&  1 7  Geo.  3  in  Chan,  by  Lord  Hardwicke : 
and  his  former  decree,  whereby  the  pluin- 
tifr*s  bill  stood  dismissed  against  Sir  Thomas 
Peyton,  was  varied.  And,  as  I  heard, 
Lord  Hardwicke  held,  that  if  Jenyns  had 
not  made  any  mortgage  to  Davies  of  the 
Westminster  estate,  Davies  [qu.  Titley  ?  i 
would  have  bad  a  clear  right,  as  against 
Jenyns,  to  hare  redeemed  bhepheard,  and 
have  detained  hoth  estates  till  he  was  sat- 
isfied both  debts  ;  and  if  this  be  so,  then, 
by  making  the  mortgage  of  Lynwood  Farm 
(whch  was  second  in  point  of  time)  to 
Titley,  Jenyns  conveyed  to  him  a  right  of 
redeeming  the  whole  and  retaining  as 
aforesaid ;  and  if  so,  then,  by  afterwards 
making  the  mortgage  to  Davies,  it  was 
impossible  for  Jenyns  to  alter  that  equitable 
right  conveyed  by  him  to  Titley. — Mr. 
Serjeant  HilVt  note  to  Vinetf  Vol.  15,  p. 
447.  [See  also,  R.  L.  17412,  B.  fo.  593.] 
Titley  v.  Jenynt,  399 

11.  A.,  for  valaaUe  consideration,  takes 
a  security  upon  a  reversionary  sum  of 
stock,  at  a  time  when,  by  reason  of  the 
death  of  the  perron  in  whose  name  the 
stock  stood  without  legal  representatives, 
no  notice  of  the  incumbrance  could  be  given 
to  the  trustee  of  the  fund.  A.,  however, 
does  not  attempt,  by  dietringat  or  other- 
wise, to  perfect  the  security.  Afterwards 
B.  for  valuable  counderation  and  without 
notice  of  A.*s  iucumbrance,  takes  a  secu- 
rity upon  the  same  fund,  and  at  the  same 
time  serves  a  writ  of  distringas  on  the 
Bank  of  England.  B.'s  secority  has  a 
priority  over  Siat  of  A.    Etty  v.  Bridges, 

486 

12.  One  of  several  mortgagees  com- 
pelled to  pay  the  costs,  and  another  re- 
fused his  costs,  of  a  suit  to  redeem  the 
mortgage )  and  the  interest  on  the  mort- 
gage money  declared  to  stop  on  the  day 
of  the  tender.     Cliff  v.  Wadsworth,    59t5 

See  Credit9b*s  SiTit,  2. 

Debtor  and  Crbditor,  4. 
Eo •'**<>*  »f«  Mortgage. 


See  FoRSCLosuRB. 

Husband  and  Wife. 
Production  of  Dbedih  2. 


MULTIFARIOUSNESS. 

The  two  executors  of  a  testator,  having 
employed  an  agent  to  act  for  them  in  the 
administration  of  their  testator's  estate, 
borrowed  money  of  him  on  their  private 
account,  for  which  they  gave  him  their 
separate  promissory  notes.  The  agent  in- 
dorsed these  notes  over  to  certain  creditors 
of  his  own.  Upon  a  bill  filed  by  the  exe- 
cutors against  the  indoisees  and  the  agent, 
praying  for  an  injunction  to  restrain  two 
separate  actions  brought  by  the  indorsees 
against  the  plaintiffi  respectively  on  their 
separate  notes — Held,  on  demurrer,  that 
the  bill  was  not  multifarious,  the  object  of 
it  btiing  also  to  obtain  an  account  of  all 
monies  received  by  the  agent  in  respect  of 
the  testator's  estate,  and  to  establish  an 
agreement  (of  which  it  was  alleged  that 
the  indorsees  had  notice)  whereby  the 
monies  due  on  the  notes  were  to  be  set  off 
against  the  monies  so  received  by  the 
agent.     Davis  v.  Cripps,  430 


NEXT  OF  KIN. 
See  Wux,  12. 


NOTICE. 
See  Mortgagor  and  Mortoagbk,  9. 


ORDERS. 
See  General  Orders. 


PARTIES 

See  Creditor's  Suit. 
Disclaimer,  1,  2. 
Plea  and  Pleadino. 


PATENT  OFFICE. 

By  a  grant  of  patent,  dated  in  1801, 
the  then  oishop  of  Ely  having,  as  the  grant 
stated,  "  confidence  in  the  probity,  fidelity, 
care  and  industry  of  F."  granted  to  P ,  who 
was  a  solictor,  **the  ofiice  of  receiver  of  all 
issues,  profits,  sum  and  sums  of  money, 
arising  and  issuing"  from  the  possessions  ot 
the  see,  to  hold  to  P.  by  himself  or  his 
8utficient  deputy  or  deputies  to  be  approved 
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of  by  the  bishop  and  his  saeeessora,  for  his 
life.  The  office  of  receiver  was  an  ancient 
office,  and  had  been  exercised  before  the 
lestraiuing  statute  of  i  Eliz  c.  19.  P.  held 
the  office  uoder  three  succeanve  bishops, 
during  the  whole  of  which  time  he  not 
only  received  the  rents,  but  negotiated  the 
len^wals  of  leases,  and  prepar^  the  leases 
of  the  see,  and  likewise  attended  all  searches 
for  records  in  the  bishop*s  maniment  room, 
of  which  he  kept  a  key  ;  for  the  perfor- 
mance of  which  acts  he  received  fees  and 
emoluments  It  appeared  also  that  hiH 
predecessor  in  office,  who  had  held  the  of- 
fice since  1 785,  had  done  the  same.  Upon 
the  accession  of  A.  to  the  bishopric  in  1 836, 
he  refused  to  admit  P.*s  claim  of  right  to 
perform  these  last-mentioned  acts ;  upon 
which  P.  filed  his  bill  against  the  bishop, 
praying  a  declaration  of  the  rights  in  ques- 
tion in  bis  favor,  that  he  might  be  quieted 
in  the  possession  of  the  office,  and  that  the 
bishop  might  be  restrained  by  injunction 
from  obstructing  the  plaintiff  in  the  exer- 
cise of  such  rights,  and  from  doing  acts  in 
coutruvention  of  them : — Held,  first,  that 
the  plaintiff's  claims  were  not  of  such  a 
nature  as  to  induce  this  Court  to  interfere 
to  protect  them,  without  being  well  satis 
fied  (which  the  Court  was  not)  that  his  le- 
gal remedy  was  insufficient  to  do  him  com- 
plete justice ;  and,  secondly,  that  the  relief 
sought  being  analogous  to  the  specific  per- 
formance of  an  an  agreement,  the  bill  must 
fail  on  the  ground  of  want  of  mutuality ; 
the  nature  of  the  duties  aod  services  assert- 
ed by  the  plaintiff  being  such  as  to  preclude 
the  possibility  of  a  decree  in  this  Court 
against  him,  compelling  their  specific  per- 
formance. Pickering  v.  The  Bishop  of 
Ely,  249 


PAUPER. 


See  PiucTicB,  2. 


PLEA  AND  PLEADING. 

1.  An  allqi^ation  of  an  assignment  of  an 
mterest  in  the  suit  from  cue  co-plaintiff  to 
another,  who  is  not  otherwise  a  proper 
party,  must  be  proved  at  the  hearing. 
Sayer  v.  Wagstaf,  230 

2.  Upon  the  death  of  the  vendor  of  an 
estate,  certain  penons,  who,  under  an  or- 
der in  a  suit  in  Chancery,  had  been  ap- 
pointed trustees  of  the  vendor*s  personal 
estate  for  tho  purposes  of  his  will,  filed 
their  bill  against  thn  representatives  of  the 
purchaser,  for  specific  performance  of  the 
agreement  for  sale.     Afler  the  commence- 


ment of  the  suit,  one  of  tho  trostoes,  who 
was  also  executor  of  the  vendor,  died :—' 
Held,  that  the  suit  thereby  became  wholly 
abated.     Caoe  v.  Cork,  130 

3.  A  bill  for  specific  performance  of  a 
contract  for  the  sale  of  real  estate  was 
brought  against  the  heir  of  a  parchaBer» 
alleging  that  he,  in  his  ancestor's  lifetime, 
took  upon  himself  the  contract  To  this 
suit  the  administratrix  of  the  purchaser  who 
died  many  years  before  the  filing  of  the  bill, 
was  made  a  defendant,  and  npon  her  death 
(after  alleging  by  her  answer  that  the  in- 
testate's estate  had  been  duly  administer- 
ed} the  suit  was  revived  against  the  gran- 
tee of  limited  letters  of  administration  de 
hnnie  non  of  the  effects  of  the  purchaser, 
the  plaintiff  not  seeking  any  general  ad- 
ministration :  queare,  whether  such  grantee 
was  a  proper  and  soffieient  party  to  the  re- 
vived suit,  or  whether  the  general  penonal 
representative  of  the  purchaser  ought  to 
have  been  made  a  party.     Cave  v.  CorAr, 

130 

4.  A  bill  for  an  account  of  dilapidations 
was  filed  by  the  reveraioner  of  a  lease 
against  the  personal  repieoentattves  of  a 
person  whose  interest  in  the  lease  appeared 
to  be  that  of  equitable  tenant  for  life,  with 
remainders  over,  alleging  that  such  person 
in  his  lifetime  was  in  possession  during  tho 
time  the  dilapidations  accrued,  that  he  pakl 
rent,  and  was  liable  to  the  covenants  in 
the  lease,  and  that  on  hb  death  the  defen- 
dant entered  into  possession  as  his  admin- 
btrator,  paid  rent,  and  became  liable  under 
the  covenants : — Held,  that  there  was  not 
a  sufiicient  allegation  of  debt  to  support 
the  bill.    Arkwighi  v.  CoU,  4 

5.  To  a  bill  filed  by  A.  against  B.,  to 
recover  a  customary  estate,  all  permns 
claiming  adversely  against  B.,  under  tho 
custom,  or  by  various  constructions  of  the 
custom,  are  necessary  parties,  nor  can  A., 
with  respect  to  those  persons,  avail  himself 
of  the  provisions  of  the  23rd  Order  of  Au- 
gust, 1841.     Markey.  Locke,  500 

6.  The  directors  of  a  joint  stock  compa- 
ny, consisting  of  upwards  of  dOOmemberSy 
made  certain  calls,  which  the  majeriiy  of 
the  shareholders  paid,  but  which  six  of 
them,  alleging  that  the  calls  were  fraudu- 
lently made,  refused  to  pay,  and  filed  their 
bill,  on  behalf  of  themselves  and  all  other 
the  shareholders  except  the  defendants, 
against  the  directon,  trustees,  and  secreta- 
ry of  the  company,  praying  for  an  acconnt 
of  the  debts  and  assets  of  the  partnership, 
a  receiver,  an  injunction  to  restrain  the  de- 
fendants and  all  officers  and  servants  of 
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the  oompany  ftcm  dealing  with  the  part- 
nerahip  property,  an  account  of  the  debts 
and  liabUitiee  of  the  company,  and- to  have 
the  property  applied  towards  the  payment 
of  its  debts  and  liabilities : — Held,  that, 
some  at  least  of  the  absent  shareholders, 
who  had  paid  np  the  dispatod  calls,  ooght 
to  be  made  parties  to  the  snit  Richard- 
9on  T.  Larpent,  507 

7.  Where  a  cause  is  set  down  for  hear^ 
ing^,  upon  the  defendant's  objection  for 
want  of  parties,  under  the  39th  Order  of 
August,  1841,  the  Court  will  assume  for 
the  purpose  of  deciding  that  objection  only,' 
the  defendant's  answer  to  be  true.     Ibid, 

8.  Where  a  penon  is  seized  of  an  estate 
in  fee,  defeasible  by  a  conditional  limitation, 
shifting  use,  or  executory  devise,  the  in- 
heritance is  not  represented  in  this  Court 
merely  by  the  penon  who  has  the  defeasi- 
ble estate.    Goodets  v.  WiUiame,       595 

9.  In  an  administration  suit  against  a 
surviving  executor,  it  is  not  necessary,  in 
all  cases,  to  bring  before  the  Court  the 
representative  of  the  deceased  executor. 
JVaslersv.  Barnei,  617 

See  Account. 

Ca£DiTOR's  Suit,  1 ,  9. 

DlSCLAlMBR,  1,  3. 
DiSGOVEET. 

Gambuno  Dxbt. 
Gbnbral  OaDBRIk 
Hbir-at-Law. 

Imfbrtihbnck. 

MlTLTlFARlOUBlfl 


PRACTICE. 

1.  Upon  a  motion  (ar  leave  to  enter  a 
memorandum  of  service  of  a  copy  of  the 
bill  upon  a  defendant,  under  the  :Mth  of 
the  orders  of  August,  1841,  it  is  not  nec- 
essary to  show  by  affidavit  tliat  tbe  defen- 
dant is  not  an  infant.  Sherwood  v.  Riv- 
er 9,  166 

2.  This  Court,  either  by  virtue  of  its 
general  jurisdiction,  or  under  stat.  1 1  Geo. 
4  ^  WlU.  4,  c.  36,  rule  17,  has  power  to 
discharge  a  pauper  defendant  out  of  cus- 
tody, without  compelling  him  to  pay  costs 
incurred  previously  to  the  order  to  defend 
in  forma  pauperie.  Bennett  v.  Chud- 
Uigh,  164 

3.  A  commission  to  examine  witnesses  i 
and  the  depositions  taken  thereunder  were 
intitled  in  an  original  and  revived  suit,  but 
the  niterroaatoneB  were  mtitled  as  hi  a 


single  suit,  though  in  a  manner  applicable 
to  the  original  suit,  or  to  the  suit  as  re- 
vived i^^neld,  that  the  interrogatories  were 
not  wrongly  intitled,  and  a  motion  to  sup- 
press them  was  reiiieed.    Jones  v.  Smith, 

42 

4.  QiMsre,  whether  a  decree  by  default 
can  be  had  on  a  Seal-day.  Mattheioo  v. 
Matthewa,  318 

5.  Guardian  ad  litem  to  infant  defen- 
dants, resident  within  the  jurisdiction,  ap- 
pointed without  a  commission.  Drani  v. 
Vatue,  .524 

6.  Upon  an  application  for  substitution 
of  service  of  subpoena  to  appear  and  an- 
swer, on  the  general  solicitor  of  a  defendant 
who  was  out  of  the  jurisdiction,  the  Court, 
in  the  existing  state  of  authorities  on  the 
subject,  referred  the  applicant  to  the  Lord 
Chancellor.     Noad  v.  Baekhouee,       529 

7.  Receiver  appointed  of  a  Government 
pension,  the  trustee  being  out  of  the  juris- 
diction. Ibid. 

8.  Under  the  8th  of  the  orders  of  Au- 
gust, lb41,  the  plaintiff  may  obtain  leave 
to  enter  an  appearance  for  the  defendant 
to  an  amended  bill.     Firth  v.  Hopkintf 

530 

9.  Where  it  appeared  that  the  associa- 
tion of  a  cestui  que  trust  and  trustee,  as 
co-plaintiffi  on  the  record,  might  materially 
injure  the  interests  of  the  former,  the 
Court  gave  leave  to  amend  the  record  by 
striking  out  the  name  of  the  trustee  as 
plaintiff,  and  making  him  a  defendant. 
HaUv.Laek,  631 

10.  Form  of  order  for  the  re-examina- 
tion, after  decree,  of  witnesses  who  have 
been  examined  in  chied  Manaon  v.  Bur- 
ton, 647 

11.  The  plaintiff  sued  in  forma  pauperis 
and  had  had  counsel  and  Six  Clerk  assigned 
to  him.  He  had  also,  before  and  at  the 
time  of  the  decree,  and  since  in  the  Regis- 
trar's and  Master's  offices,  employed  a  so- 
licitor, who  did  not  appear  to  have  been 
changed  by  him  or  discharged  by  the 
Court : — Held,  that  he  could  not  present 
a  petition  not  having  the  sanction  of  such 
solicitor  or  some  other  officer  of  the  Court. 
Perry  V,  Walker,  655 

See  Cosrrs. 

DlSCLAIMBR. 

Hbir-at-Law,  1,2. 

iMrBRTXNBKCB. 
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flaa  PLBA  AMD  PUADINO. 

PmoDDCTioH  or  Dsim  amo  pAnis. 
8Bauarr»ATioii. 


PRINCIPAL  AND  AGENT. 
See  MuLTiFAUoinHf  m. 


PRIORITY  OF  INCUMBRANCE. 
See  MoRTOAOOR  and  Mortqaobb. 


PRODUCTION    OF    DEEDS    AND 
PAPERS. 

1.  To  entitle  confidential  oommunicB- 
tknia  to  the  protection  which  ia  oxdinarily 
extended  to  them  in  a  suit,  it  ia  not  nee- 
eaaary  that  they  ahouid  have  been  made 
in  contempUtiion  of  the  suit ;  it  iaaufficient 
if  they  relate  to,  and  were  made  in  the 
oottiae  of,  the  diapute  which  ia  the  anbject 
of  the  Buit.     Clagett  v.  Phiilipps,        82 

9.  Mortgage-deed  in  the  handa  of  the 
mortgagee,  ordered,  on  the  application  of 
the  mortgagor,  to  be  produced  for  the  pur- 
pose  of  inapecting  an  indoraemeot  on  the 
instrument.    Phillippt  v.  JZeane.        647 

See  DucLAivBR,  3. 

DiSCOYBRT. 


PROMISSORY  NOTE. 
See  Gambuno  Dbbt. 


PROMOTIONS. 
See  Mbmoranda. 


RAILWAY  ACTS. 
See  SnciFio  Pbrforiiaicob. 


RECEIVER. 
See  Practicb,  7. 


RENEWAL  OF  LEASE. 

1  Teatator  bequeathed  to  hia  wife  the 
intereat  and  dividenda  of  such  stock  as 
should  be  atandins  in  hia  name  at  hia  de- 
eeaae,  during  her  life ;  and  he  directed  that 


at  her  dsosate  one  moiety  of  saeh  sCodi 
**  aubject  to  and  aAer  deducting  such  pre- 
mium or  sum  of  money  as  sbookl  be  nee- 
essary  for  the  renewal  of  the  Crown  lease  of 
the  leasehold  mesenagea  which  he  pur- 
chased of  Sir  H.  T.,  in  case  he  should  not 
have  renewed  such  leaae  in  his  lifetime," 
should  go  to  his  five  childron.    In  a  aubse- 
quent  part  of  the  will,  he  gave  to  hia  ion  G. 
all  his  leasehold  houses  which  he  purchased 
of  JSir  H.  T.,  to  hold  to  his  said  aoa  and 
hia  ezecotoiB,  &c.,  for  the  then  eziating 
term  or  terma  therein,  and  "  all  benefit  of 
renewal  aforeaaid,"  for  hia  and  their  own 
use  and  benefit    At  the  time  of  the  wid- 
ow's death  the  lease  was  aubaisting  wi' 
renewed:^ held,  that  there  waa  a  gift  to 
the  aon  out  of  the  Consols  of  a  sum  ot 
money  sufiicient  to  efl^t  the  nnewal  of 
the  lease,  and  that  by  the  "  renewal"  d 
the  lease  waa  intended  a  grant  at  the  wid- 
ow's detith  of  a  reveraionary  lease,  to  com- 
mence at  the  expintion  of  the  former  lease, 
for  the  same   term,  at  the  same   rent, 
and  under  the  same  covenants  as  wero 
meotioned  and  comprised  in  the  former 
lease,  or  as  near  thereto  aa  the  law  by 
which  Crown  leases  are  regulated  would 
allow.    Riekarda  v.  Riekard9t  419 

2.  One  who  had  purchased  a  Crown 
leaae,  which  had  been  granted  upon  pay- 
ment of  a  certain  fine,  and  aubject  to  a 
certain  rent,  and  to  the  expenditure  of  a 
certain  sum  for  repairs duriog  the  term,  be- 
queathed the  leaae  to  hia  aon,  with  a  d^«c- 
tion  that  at  the  death  of  hia  wife  the  lease 
ahould  be  renewed  for  the  benefit  of  the 
son,  and  the  money  neceasary  for  the  re- 
newal paid  out  of  a  certain  sum  of  stock. 
By  act  of  Parliament  tlie  officers  of  the 
Crown  are  bound  to  renew  Crown  leases 
upon  certain  terms,  depending  on  the  value 
of  the  property ;  and  upon  the  death  of 
the  widow,  they  declined  to  renew  the 
leaae  for  the  aon,  except  upon  payment  of 
conaiderably  higher  sums  for  fine,  rent,  and 
repaiiB : — HMt  that  the  son  was  entitled 
to  receive  out  of  the  stock,  as  at  the  deatli 
of  the  wife,  such  sum  by  way  of  fine  as 
should  be  necessary  for  the  renewal  of  the 
leaae  ;  and  that,  in  calculating  that  aum, 
but  not  otherwise,  the  amount  required  for 
repain  might  be  conaidered.  Riekardt  v. 
Riekardt,  413 

See  Tbnant  for  Lifb,  1. 
Trust  and  Tri7stbb»  4. 


RESIDUARY  ESTATE. 

See  AORBBMBBT. 


IN0BX. 
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REVERSIONARY  INTEREST. 

Sea  MoETOAOOft  and  Moktoagkb,  11. 

SEAL-DAY. 

See  FmiCTiOB,  4. 

SEQUESTRATION. 

I.  A  peivon  who  had  refased  to  pay  the 
rent  of  a  seqaestered  estate,  which  he  oc- 
copied  as  teaant  to  the  seqaestratrore,  ex- 
cept ander  aa  indemnity,  was  nevertheless 
held  entitled  to  his  costs  of  a  motion  by 
the  seqaestrators  to  compel  payment  of 
the  money.     Whiter,   wood,  615 

SOLICITOR  AND  CUENT 

Solicitor  iu  a  sait,  who  had  been  dis- 
chai^^ed  by  the  chent,  but  had  not  deliv- 
ered his  bill  of  costs  within  the  proper  time 
ordered,  under  the  circamstances  of  the 
case,  to  deliver  the  papere  and  docnments 
in  his  poascswon  relating  to  the  suit  (with> 
OQt  prejudice  to  his  lien^  to  the  new  solici- 
tor.    Cooper  V.  Heweon,  516 

SPECinC  DEVISE. 

See  Will. 

SPECIFIC  PERFORMANCE. 

This  Court  has  Jurisdiction  to  enforce 
the  specific  performance  of  a  contract  by 
a  defendant  to  do  defined  work  upon  his 
property,  in  the  performance  of  which  the 
plaintiff  has  a  material  interest,  and  which 
is  not  capable  of  adequate  compensation 
in  dama^.  Storer  v.  Ofeeit  Weeiern 
Railway  Company^  48 

See  Hbir-at-Law,  3. 

Fatbnt  Opficb. 

Plba  and  Pleadino,  3. 

STATUTE  OF  DISTRIBUTIONS. 

See  fViLLy  o. 

STATUTE  OF  FRAUDS. 
See  Trust  and  Trobtbi,  4. 


TENANT  FOR  LIFE. 

1.  A.,  under  a  voluntary  settlement,  of 
which  it  did  not  appear  that  she  had  no- 
tice, was  entitled  to  certain  leaseholds,  held 
for  lives,  for  the  term  of  her  life,  with  re- 
mainder to  B.  Under  a  subsequent  volun- 
tary settlement  she  took  a  life  interest  in 
the  same  leaseholds,  with  an  absolute 
power  of  appointment  over  the  residue  of 
the  leasehold  interest  While  in  possession 
of  the  property  she  took  a  renewed  lease 
of  it,  and  died,  havin^^  appointed  all  her  in- 
terest to  C. : — Held,  that  the  renewal  en* 
ured  to  the  benefit  of  B.  Watere  v.  Bat* 
ley.  S19 

2.  Equitable  tenant  for  life  of  copy- 
holds, under  a  will  which  contained  no 
special  provision  for  the  payment  of  expen- 
ses on  adminion,  died  without  having  paid 
the  fines  and  fees  incurred  on  the  admis- 
sion of  a  trustee  in  her  lifetime.  By  her 
will  she  bequeathed  her  personal  estate  to 
her  daughter  for  life  for  her  separate  use, 
and  after  her  decease  to  her  children.  The 
daughter  and  her  husband  and  children 
took  eptates  in  remainder  in  the  copyholds : 
Held,  that,  having  regard  to  the  frame  (^ 
the  will  under  which  the  tenant  for  life 
was  entitled,  and  to  the  interest  which  the 
parties  entitled  to  the  copyhold  estates 
took  in  the  permnal  estate  of  the  tenant 
for  life,  one-third  of  the  fees  was  properiy 
payable  out  of  the  corpus  of  the  personal 
estate  of  the  tenant  for  life,  the  husband 
of  the  daughter  consented  to  pay  the  resi- 
due.   Bully.  Birkbeck,  447 

3.  A  testatrix,  by  her  will,  devised  ear- 
tain  meaniages  and  hereditaments  unto 
trustees  and  their  heirs,  to  the  use  of  the 
trustees,  their  executon  and  administraton, 
for  the  term  of  ninety-nine  years,  with 
remainder  to  the  use  of  A  for  life,  and  af- 
ter her  decease  to  the  use  of  B.  for  life, 
and  after  his  decease  to  the  use  of  the  firrt 
and  every  other  son  of  his  body,  lawfully 
begotten,  severally  and  successively,  ac- 
conliug  to  priority  of  birth,  and  of  the 
heiri  male  of  the  body  and  respective  bod- 
ies of  such  first  and  ether  son  and  sons, 
and  in  default  of  such  issue  to  the  use  of 
C.  for  life,  with  remainder  to  his  fint  and 
other  SOBS  in  tail  male,  with  remainden 
over.  The  trusts  of  the  term  of  ninety- 
nine  years  were  declared  to  be,  that  the 
trustees  should  out  of  the  rents  and  profits 
of  the  estates,  insure  the  messuages,  and 
keep  the  same  in  good  repair  during  the 
respective  lives  of  the  several  tenants  for 
life,  and  should,  during  the  respective  mi- 
norities of  each  and  every  perMu  thereby 
made  tenants  for  life  or  in  tail,  apply  the 
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■iiipliis  or  residae  of  tha  rents  and  profits 
for  and  towards  the  maintenance  and  edu- 
cation of  the  tenants  for  life  or  in  tail  who 
for  the  time  being  should  be  entitled  iu 
possession  to  the  estates  ;  and  iu  case  the 
whole  of  the  surplus  of  the  said  rents  and 
profits  should  uot»  during  the  minority  of 
any  such  tenant  for  life  or  in  tail  as  afore- 
said, be  applied  for  his  or  her  maintenance 
and  educatiou,  then  the  surplus  thereof 
was  from  time  to  time  to  be  laid  out  on  real 
or  Government  securities,  at  interest,  in 
the  names  of  the  trustees,  upon  trust  for 
such  person  or  perBons  from  time  to  time 
as  for  the  time  being  should,  under  the  lim- 
itations of  the  will,  be  entitled  in  posses* 
sion  to  the  said  estates  ;  and  if  any  persou 
who  might  become  entitled  in  possession 
or  remainder  to  an  estate  tail  in  the  es- 
tates under  any  of  the  said  limitations 
should  die  under  twenty-one,  without  is- 
sue inheritable  to  such  estate  tail,  then  so 
often  as  any  such  event  should  happen  with- 
in the  period  of  time  in  which  executory  de- 
vises were  allowed  by  law  to  take  place, 
the  absolute  interest  in  the  monies  so  di- 
rected to  be  laid  out  and  invested  was  to 
be  considered  as  not  having  vested  in  such 
person,  but  the  same  was  to  go  over  to  the 
taker : — H*.ldt  that  the  fint  tenant  for  life 
in  possesion  of  the  estates  was  not  abso- 
lutely entitlod  to  the  accumulations  of  the 
rents  and  profits  which  had  accrued  during 
his  minority,  but  was  only  tenant  for  life 
of  such  accumulations.  Croaae  v.  Olen- 
nie,  337 

4.  Upon  the  coustruction  of  a  will — 
Held,  that  chattel  leaseholds  were  to  be 
enjoyed  in  apecie  by  the  tenant  for  life  of 
the  residuary  real  and  personal  estate. 
Daniel  Y.  Warren,  290 

Soe  Plea  and  Pleading,  4. 

VeNDOA  and  PoaOHASKR,  1. 

Will 


ments  according  to  the  ■onrcyor's  report, 
for  the  whole  year  from  Michaelmas,  1840, 
to  Michaelmas,  1841: — Held,  that  the 
representative  of  the  late  rector  was  enti- 
tled to  be  paid  by  the  new  rector  a  propor- 
tion, according  to  the  time  which  elapsed 
from  Michaelmas,  1840,  to  the  late  rector's 
death,  of  the  composition  which  existed  in 
the  late  rector's  lifetime.  Oldham  ▼. 
Hubbard,  209 

2.  Semble,  that  a  composition  for  tithes 
is  within  the  statutes  11  Geo.  2,  c  19,  s. 
15,  and  4  WiU,  4  c.  22.  Ibid. 


TRANSFER  OF  STOCK. 
See  TausT  and  Tedstbe,  3,  6,  7. 


TITHES. 

1.  A  rector,  who  took  a  composition  for 
his  tithes  every  Michaelmas,  died  in  Janu- 
ary, 1841.  The  new  rector  was  collated 
in  the  following  April,  and  before  harvest 
time  he  employed  a  surveyor  to  value  the 
tithes.  The  surveyor  furnished  him  with 
a  report,  stating  what  he  considered  ought 
yearly  to  be  paid  by  each  of  the  occupiers 
as  a  composition  in  lieu  of  tithes.  In  Au- 
gust, the  new  rector  required  the  respec- 
tive occupiers  to  pay  him,  as  a  compensa- 
tion for  their  tithes,  the  amount  mentioned 
by  the  surveyor.  The  occupiers  accord- 
iogly>  Id  November,  1841,  made  their  pay- 


TRUST  AND  TRUSTEE. 

1.  By  a  deed  of  trust  of  1682,  for  the 
appointment  of  a  vicar  it  was  declared, 
that  upon  the  death  of  any  of  the  trustees, 
the  survivors  should,  from  time  to  time« 
when  and  as  often  as  they  should  think 
fit,  before  the  number  of  trustees  should  be 
reduced  to  the  number  of  five,  or  within 
three  months  after  they  should  be  reduced 
to  the  number  of  four,  appoint  new  trus- 
tees, and  convey  the  premises  to  them,  so 
as  to  complete  the  number  of  nine  trustees. 
It  appeared  that,  from  the  date  of  the 
deed  to  the  election  of  a  clerk  in  1840, 
this  clause  had  never  been  strictly  acted 
upon,  though  the  number  of  the  trustees 
had  generally  been  kept  up  to  nine:— 
Held,  that  the  informality  in  the  appoint- 
ment of  the  trustees  did  not  vitiate  the  elec- 
tion.   AUorney'General  v.  Cuming,  139 

2.  Charges  by  trustees  for  money  laid 
out  in  luxuries,  under  colour  of  mainte- 
nance, and  for  money  unnecessarily  ex- 
pended in  pulling  down  and  rebuilding  a 
house,  disallowed.     Bridge  v.  Brown,  181 

3.  A  person  who  was  entitled  to  certain 
stock  standing  in  the  names  of  two  trus- 
tees gave  instructions  to  his  attorney  to 
prepare  a  settlement  of  it  for  the  benefit 
of  A.,  B.,  and  C,  aud  to  procure  from  the 
trustees  a  transfer  for  the  purposes  of  set- 
tlement. The  settlement  was  prepared, 
aud  a  power  of  attorney  for  the  transfer  of 
the  stock  executed  by  both  the  trustees, 
but  the  intended  settlor  died  without  hav- 
ing seen  the  settlement,  and  bnfora  the 
stock  was  actually  transferred : — Held^ 
that  no  trust  of  the  stock  was  constituted 
for  A.,  B.y  and  C.  Caningham  v.  Plun* 
keU,  245 
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^  A  pwB  wlw  ooowitd  ft  Ivn  ten 
M  tMnnt  ondof  a  1mm  Ml  into  difftBaltici, 
•ad  tnmBderwl  hm  laMe  to  hm  landlotd 
Tbo  toDftDt  hadt  hy  ihmm  of  hk  priTate 
•KpeoditiweY  inereiiMd  tho  valao  of  the 
piopertjr  by  about  tho  rate  of  XlOO  per 
annum.  The  brother  of  the  tenant's  wife 
then  applied  to  the  landlord  to  become  ten- 
ant oC  the  farm  for  the  reeidue  of  the  tem^, 
at  the  rent  and  nnder  the  covenant*  oom- 
priMd  in  the  surrendered  loMe.  This  ap- 
plication was  made  by  letter,  in  which  the 
writer  etated  it  to  be  bin  wieh  to  be  of  um 
to  his  unfortunate  sister  and  her  youn^ 
fiuttily»  and  spoke  of  his  disinterested  mo- 
tives. The  applicalion  was  acceded  to  by 
the  landlord  with  the  sole  view,  as  he  sta- 
ted in  his  evidence,  of  benefiting  the  sis 
ter  and  her  family.  By  a  subMquent 
arrangement,  it  wm  agreed  that  a  third 
person  should  be  joined  m  lesMO  with  the 
brother,  who  should  manage  the  bulk  of 
the  property,  and  give  the  property  jC55 
per  annum  for  his  occupation,  the  brother 
underletting  the  resadne  of  the  property. 
In  his  letten  respecting  this  arrangement, 
the  brother  eipressed  himMlf  m  having 
taken  the  farms  with  noselfish  motives,  but 
ftom  a  wish  to  asnst  hk  sister  and  her  un- 
fertunaie  family.  This  arrangement  was 
aeted  upon  until  the  brother's  death ;  the 
brother  for  wme  yean  receiving  the  £5S» 
(which  WM  secured  to  him  by  me  bond  of 
his  co-IesMo)  and  underletting  the  residne 
of  the  premisM  j645  per  annum  i^Heldt 
that  by  means  of  the .  letters,  (which  the 
Court  considered  to  be  a  sufficient  manifM- 
tation  in  writing  within  the  Statute  of 
Fnuds,)  aided  by  parol  evidence  of  the  cir- 
eumstancM  under  which  they  wero  written, 
a  trust  WM  created  of  the  annual  sums  of 
j655  and  J645  in  favor  of  the  sister  and  her 
children,  and  (the  husband  wai?ing  all  in- 
tanstt  hersin)  that  the  sister  and  herchild- 
nn  took  m  joint-tenants.  Jforlea  v. 
TewrU  67 

5.  MHiere  by  a  settlement  a  certain 
number  of  penoos  aroqipointed  trustees, 
and  power  is  given,  upon  the  death  or  re- 
tirement of  a  trustM  or  trustsM,  to  ap- 
point any  other  perMu  or  peisoM  to  be  a 
trustM  or  trustOM  in  his  or  their  room,  the 
•ppeintment  of  a  greater  than  the  original 
mimber  of  trustOM  is  not  a  valid  ezerciM 
of  the  power.  Ex  pwrtB  Davi§,  In  ike 
matter  of  Clark,  468 

6.  Under  the  pnvisioM  of  a  marriage 
sattleBMut,  trustOM  had  power,  with  the 
•ouMat  of  the  husband  sind  wife,  or  the 
svrivor,  to  vary  the  sMuritiM  by  selling 
oul  the  Mttled  stock  and  invMting  it  in 

~  it  WM  provided  that  U  should  be 
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lawftd  fer  the  tmtMs,  with  the  MaMDlar 
the  husband  and  wife,  or  the  survivar,  to 
lay  out  the  whole  of  the  moniM  to  be  pro- 
duced by  the  sale  of  the  stock  in  the  pur- 
chaM  of  freehold  or  copyhold  estatM  af  in* 
heritance,  or  leaMbold  for  a  term  of  not  lew 
than  sixty  years.  The  hMband  died,  and 
the  wife  married  again  :—>HeM,  that  the 
tmstoM  were  not  bound,  on  the  application 
of  the  wife  and  her  second  hMband,  to  in- 
vest any  of  the  stock  on  leaMhoIds,  al- 
though the  security  might  be  eligible,  and 
for  a  longer  term  than  sixty  years.  Lee  v. 
Young,  533 

7.  Testator  bequethed  X500  to  hk  ex- 
ecutors, upon  trust  that  they  sho9ld  lay 
out  and  invost  the  same  in  the  puUio 
funds,  or  in  such  other  security,  or  in  such 
other  manner  m  to  them  should  Mom  ex- 
pedient, at  interest,  and  pay  and  apply  the 
produce  to  a  charitable  purpoM.  One  of 
the  executors,  who  took  the  entire  manage- 
of  the  estate,  paid  the  debts  and  m«t  of 
the  legaciw  of  the  tMtator,  but  neither 
specifically  appropriated  nor  invested  J6500 
for  the  charity.  He  paid  interpst,  however, 
on  X5Q0  to  the  charity ;  at  the  same  time 
receiving  iutefMt  on  the  promissory  note 
of  a  debtor  to  the  estate  wno  wm  in  good 
credit,  but  whoM  debt  wm  the  only  fund 
available  for  payment  of  the  legacy.  The 
executor  afterwards  died.  On  the  admk- 
sioB,  by  hk  reprewntatives,  that  he  had  in 
hk  lifetime,  ssMuted  to  the  payment  of 
the  le^^y  to  himMlf,  m  trustM ; — HeU 
that  his  estate  wm  Mverally  answerable  m 
for  a  breach  of  trust  Attemey'Ooneral 
V.  Uigkmn,  634 

Sea  AnvowsoH. 


VENDOR  AND  PURCHASAR. 

1.  Specific  performanoe  of  a  oantrafli 
for  sale  of  an  estate  in  fee  amply  deoeed 
in  favor  of  a  vendor  who  at  the  time  of 
the  contract  wm  tenant  for  life  only ;  tha 
purehassr  not  having  njeoted  the  pnrehaM 
M  soon  M  he  had  ascertained  the  real  in- 
terest of  the  vendor,  and  the  vendor  bemg 
able,  by  meaM  of  the  consent  of  the  par- 
Um  interested  m  remainder,  to  make  a 
good  prima  facie  title  to  the  fM  simple  at 
the  hearing.    Salieiury  v.  Hateker,     54 


9.  A  contract  for  the  purchaM  of  an 
tate,  reroinded  at  the  suit  of  the  porchai 
on  the  ground  of  fraudulent  misrepreMuta- 
tion ;  the  contract  having  been  completed 
with  the  knowledge,  on  the  part  of  the  de- 
fendant or  her  agent,  of  the  existence  of  a 
public  right  of  way  over  the  property,  and 


678 


INDEX. 


the  |il«faitiiF  not  knowing  or  haiiiig  the 
means  of  knowing  that  fact  €Hb»on  ▼. 
ITEUe,  543 

See  Plba  and  Plbadiho,  1»  9,  3. 


VESTED  INTEREST. 

See  LlGAGT  AND  LlOATU. 

Will. 


VICAR. 

See  AjifoweoM* 
Tmni. 
Teoit  and  Teuvtu,  1. 


VOLUNTARY  SETTLEMENT. 
See  Will,  7, 10. 


WILL. 

•  I.  A  teetator  gave  JC150  to  A.,  and  B., 
at  their  reepective  agei  of  twenty-one,  or 
daye  of  marriage,  which  should  nnt  hap- 
pen ;  hat  in  case  either  of  them  ehoold  die 
without  i«ue  before  hii  or  her  legacy 
should  become  payable,  then  his  or  her 
legacy  was  to  be  paid  to  the  survivor  and 
his  or  her  issue.  The  testator  then  gave 
the  residue  of  his  estate  unto  his  grand- 
daugfatera  C.  and  D.,  equally  to  be  divided 
between  them,  and  if  but  one  of  them 
should  attain  twenty-one,  then  the  msidue 
was  to  go  to  the  survivor ;  and  be  declared 
that  the  provision  thereby  made  for  C. 
and  D.  should  not  be  subject  to  the  control 
of  their  husbands,  but  should  be  vested  in 
his  executois,  in  trust,  for  the  benefit  of  C. 
and  D.,  and  their  isMie  respectively,  until 
they  should  attain  twenty-one,  being  un- 
married, or,  if  married,  until  a  proper  and 
adequate  settlement  should  be  made  upon 
them  and  their  issue;  but  in  case  they 
should  both  die  before  tbey  attained  twen- 
ty-one, and  without  having  issue,  then  he 
fave  the  residue  over.  C.  and  D.  both 
ved  to  attain  twenty-one: — Held,  that 
although  the  word  **  issue"  in  the  bequest 
to  A.  and  B.  could  cleariy  only  mean 
children,  yet  it  did  not  follow,  of  necessity, 
that  in  the  subsequent  bequest  to  C.  and 
D.  it  must  have  the  same  limited  construc- 
tion put  upon  it  ;  bat  that  it  included  all 
the  issue  of  C.  and  D.  living  at  their  respec- 
tive deaths  generally,  and  that  such  issue 
took  per  eavita  as  tenants  in  common. 
Am/v.  RmmdM,  331 


•    9.  Testator  bequeathed  theeom  of  JBMOO 

in  trust  for  his  niece,  and  if  she  shoukl  die 
without  leaving  any  issue  to  attain  the  age 
of  twenty<4>ne,  then  in  tmst'for  his  sister. 
The  niece  being  unmairied-— ^eM,  that 
she  had  not  an  absolute  vested  mterest  in 
the  £3000.    Daniel  T.  Warren,         990 

,  3.  Under  a  bequest  of  residuary  penonal 
estate  to  the  Westminster  Hospital,  Cha*- 
ring-crosB — Held,  that,  under  the  circum- 
staneee  of  the  case,  the  Chaiing-cross  Hos- 
pital was  entitled,  in  preference  to  the 
Westminster  Hospital  or  the  Royal  West- 
minster Ophthalmic  tlospital.  BradBkaw 
V.  Thompeon,  395 

4.  Testator  bequeathed  the  residue  of 
his  real  and  perMmal  estate,  upon  trust  for 
his  daughter  absolutely,  upon  her  attaining 
twenty-one ;  provided  that  in  case  his  said 
daughter's  decease  should  happen  before 
the  said  age  of  twenty-one,  and  his  (the 
testator's)  wife  should  then  be  Uving,  then 
in  further  trust  to  pay  her  the  whole  in- 
terest of  the  residue  of  his  estate  and  ef- 
fects ;  and  on  her  decease,  his  said  daugh- 
ter being  dead  before  the  age  of  twenty-one, 
he  devised  to  his  wife  the  house  in  8.  street 
her  heirs  and  assigns  for  ever ;  then  in  fur- 
ther trust  to  pay  the  produce  of  his  resida- 
ary  estate  unto  and  amongst  his  nephews 
and  nieces,  the  children  of  hb  sister  Ann, 
and  such  of  them  as  should  be  then  Uv- 
ing. The  daughter  died  without  issue  in 
the  lifetime  of  the  wife.  The  sister  had 
five  children  living  at  the  death  of  the 
daughter  and  one  only,  Isaac,  Uving  at  the 
deaUi  of  the  wife  i-^neld,  that  Isaac  was 
entitled  to  the  whole  residue.  Heihering- 
ton  V.  Oakman^  ^ 

5.  '<  And"  construed  "  or"  for  the  pur- 
poses of  the  construction  of  a  wiU.    Aid. 

6.  Testator  commenced  his  will  with  a 
direction  that  all  his  debts  andali  his  fune- 
ral and  testamentary  expenses  should  be 
paid  by  his  ezecntoiB  as  soon  as  conveni- 
ently might  be  after  his  decease : — Held^ 
upon  the  construction  of  the  whole  vriOt 
that  this  clause  had  not  the  eflbct  of  char- 
ging real  estate  of  the  teetator,  whether 
devised  to  the  ezecutori  or  otherwise,  widi 
the  pajrment  of  hb  debts.  Symont  v. 
Jamee,  301 

7.  A  perMm  transfers  a  sum  of  stock 
into  the  names  of  trusteee,  and,  by  an  in- 
denture under  his  hand  and  seal,  declares 
that  the  stock  shall  be  held  by  the  tmeteos 
upon  certain  trusts  for  the  benefit  of  A. 
and  her  chUdren  by  the  settlor.  TIm  set* 
tier  afterwards  obtains  from  the  tnatees  a 
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TO-tnMferoftheitMktohiinMlf  ud  m- 
Ms  the  Mab  horn  the  deed.  By  hie  will, 
not  referring  to  the  deed,  he  gives  A.  an 
annuity  and  other  henefits»  and  the  reii- 
dne  ci  his  estate  to  the  children :  A.  is  en- 
titled to  the  provinon  made  for  her  both 
hy  the  deed  and  the  will.    Smith  ▼.  Xiyne, 

345 

8.  Testator  beqaeathed  the  residne  of 
his  perMmal  estate  to  his  wife  for  life,  and 
after  her  deoesse  to  his  sister  for  life,  for 
her  separate  use,  and  after  her  decease  to 
•ach  person  or  persons  as  under  the  Statute 
of  Distributions  should  be  legally  entitled 
to  the  same :  Held,  that  there  was  no  in« 
testacy  as  to  the  residne  after  the  death  of 
the  sister»  but  that  it  was  bequeathed 
either  to  the  next  of  kin  of  the  testator 
living  at  his  death,  as  joint-tenants,  or  to 
the  next  of  kin  of  the  testator,  or  of  the 
sister,  living  at  the  death  of  the  sister,  as 
tenants  in  common ;  and  consequently  that 
the  wife,  who  died  in  the  sister's  lifetime, 
was  not  entitled  to  anything  beyond  a  life 
interast  in  the  residne.  Chdkin  v.  Mtir- 
fky,  351 

9.  Testatrix  bequeathed  a  sum  of  stock 
to  trustees,  upon  trust  to  pay  the  dividends 
thereof  to  her  grand-daughter  for  life,  uid 
after  her  decease  in  trust  to  assign,  trans- 
fer, and  dispose  of  the  capital  unto  and 
among  the  children  of  her  said  grand- 
daughter, share  and  share  alike,  at  their 
ages  of  twenty-one,  or  sooner  if  the  trus- 
tees .should'  think  proper ;  and  in  case  the 
said  grand-daughter  should  die  without 
leaving  any  chud  or  children,  or,  leaving 
such,  all  of  them  should  die  before  they  or 
any  of  them  sboukl  become  entitled  to  the 
trust  monies,  then  in  trust  to  assign  and 
transfer  the  capital  to  A.  The  wiU  con- 
tained no  clause  of  snrvivonhip  amoug  the 
children*  The  grand-daughter  had  eleven 
diildren,  of  whom  seven  died  in  her  life- 
time, two  only  out  of  the  seven  having  at- 
tained twenty-one.  Hie  four  survivors 
attained  twenty-one : — Held,  that  the  six 
children  who  attained  twenty-one  took 
vested  interests  in  the  stock,  and  that,  up- 
on the  death  of  their  mother,  the  whole 
stock  was  divisible  amongst  them  or  their 
representatives,  in  six  equal  shares.  Mair 
V.  QuilUr,  465 

10.  Under  a  proviso  in  a  settlement,  to 
which  A.  and  his  eldest  son,  B.,  were  par- 
ties, a  use  which  was  limited  to  a  younger 
son.  P.,  and  his  issue,  was  made  to  shift  to 
B.,  in  the  event  of  P.  becoming  entitled  in 
possession  to  the  manor  of  8.,  under  certain 
limitations,  which  in  the  settlement  were 
dsseribed  as  befaig  contained  in  the  will  of 


A.,  bearing  tteu  d^te  thorawtth.  Hm 
wiU  of  A.  contained  the  limitations  men* 
tioned  in  the  settlement,  but  did  not  bear 
even  date  therewith,  but  a  posterior  date, 
which  was  written  upon  an  erasure  not 
accounted  for : — Held,  that,  inasmuch  as, 
under  the  circumstances  of  the  case,  the 
variance  between  the  real  date  of  the  will 
and  that  mentioned  in  the  settlement  dkl 
not  affect  the  substantial  intention  of  the 
parties,  the  amngement  between  them 
could  in  equity  be  carried  into  execution 
notwithstanding  such  variance.  HanV' 
wood  V.  Honytoood,  4fl 

11.  Testator,  by  hb  will,  directed  that 
the  profits  of  his  share  of  a  leasehold  col- 
liery should,  during  the  time  that  the  same 
was  worked  or  wonable,  be  equally  divided 
amongst  "  his  wife  and  children  and  their 
children  after  them  respectively :"'— Ae/d, 
upon  the  construction  of  the  whole  will, 
that  the  words  **  their  children  after  them 
respectively*'  were  words  of  limitation. 
SitowbtUl  V.  Procter,  478 

12.  Bequest  of  residue  to  A.  for  his  life, 
and  his  hein  male  after  him ;  and  if  he 
should  not  leave  any  son,  then  to  go  to  B. 
and  his  heirs  male.  Upon  the  death  of  A. 
without  leaving  male  issue,  the  limitation 
to  B.  takes  efiect    Mansell  v.  Orove,  448. 

13.  Testator  bequeathed  all  the  stock  in 
the  ftmds  which  he  might  die  posseased  of, 
to  trustees,  upon  trust  to  pay  an  annuity 
to  his  wife  for  life,  and  after  her  decease 
upon  trust  to  pay  and  apply  the  dividends 
of  the  stock  to  and  for  the  proper  use  and 
benefit  of  E.,  the  eldest  daughter  of  his 
brother  J.,  and  the  other  children  of  his  aaid 
brother,  in  equal  shares,  for  their  respective 
lives.  And  he  directed  that  the  princi- 
pal stock  should  be  divided  and  apportion- 
ed to  and  amongst  all  and  every  the  law- 
ful issue  of  the  said  E.,  and  the  other  chil- 
dren of  his  said  brother,  in  equal  shares 
and  proportions,  and  be  assigned  to  them 
respectively,  upon  their  severally  attain- 
ing the  age  of  twenty-one  years,  and  to 
the  survivon  or  survivor  of  them.  He  left 
the  residue  of  his  estate  to  his  wife.  Bv  a 
codicil  he  explained  that  by  E.  the  eldest 
daughter  of  his  brother,  he  meant  an  ille- 
gitimate daughter  called  B.  At  the  date 
of  the  testator's  will  and  of  his  death,  his 
brother  had  three  children  only ;  namely, 
E.,  M.,  and  J.  Of  these,  E.  survived  tlie 
widow  and  had  a  child,  who  also  survived 
the  widow ;  M.  died  in  the  widow's  life- 
time, leaving  a  child  who  survived  the 
widow ;  and  J.  died  iu  the  widow's  lifetime 
without  leaving  issue: — Held,  that  by 
the  expression  **E.  and  the  other  ehil- 
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4raii/'  the  iMHtiii  inCMkM  tli#  thfMdia- 
dran  of  hk  taracher  Vmag  at  the  date  «f  the 
will;  that  each  of  the  three  «hildren  took  a 
life-tntereit  only  in  oae-thifd  ef  the  divi- 
deodt ;  and,  oonaeqaently,  that  upon  the 
death  of  the  widow,  E.  took  a  life-mtenet 
hi  one  third  of  the  dividendt,  and  eaeh  of 
the  chOdien  of  B.,  and  M  ,  took  one-third 
of  the  capital.    Lieaek  ▼.  LmcA,         495 

14.  Testator  bec|ueathed  a  readnary  per- 
sonal ftind  to  tmetees,  upon  trast  to  apply 
the  dividendf  for  the  maintenanoe  of  his 
ehildfen,  until  the  yoaageet  ihoald  attain 
twenty-one,  and  then  to  divide  the  nune 
equally  between  B.,  D.,  E.,  and  F.,  ehil- 
dvm  1^  hk  former  wife,  and  6.  and  H., 
children  hy  hii  present  wife,  &nd  mek 
Uker  ekUd  or  ektldren  m  nUgki  be  {to- 
ing,  or  as  his  said  wife  might  be  eneienU 
with  at  his  decease.  The  testator»  at  his 
death,  left  two  other  children  besides  those 
named  in  his  will,  via.  A*  and  C.,'  who 
were  diildren  by  his  firrt  manri8|e:— Held, 
under  all  the  circumstances  of  the  case, 
that  they  took  no  interest  in  the  fnnd. 
Stmvtn  ▼.  Barnard,  539 


15.  A  testatrix  bequeathed  two  suns  of 
jB9,000  to  trustees  for  the  benefit  of  her 
two  daughten  and  their  children ;  but  if 
either  of  them  should  die  unmarried,  then 
the  gave  that  daughter's  £9,000  to  the  trus- 
tees, upon  trust,  as  to  j65,000,  part  thereof, 
for  tiie  sunriving  daughter,  unaer  the  same 
restrictions  as  ner  original  portion,  and, 
M  to  the  remaming  jS4,000,  in  trust  for 
her  twosons,  Hiomas  and  George,  in  equal 
aoieties ;  and  if  the  survivor  of  her  two 
daughters  should  die  unmairied,  then  riie 
dirscted  that  the  share  of  that  daughter 
(jei4,000)  should  be  divided  arnQngst  her 
three  sons,  James,  Thomas,  and  Gieoige, 
for  their  own  aes  and  benefit  abeolutely. 
Then  followed  a  disposition,  in  favor  of 
the  survivor  of  Thomas  and  Oeor|pe,  (in 
the  event  of  either  dying  unmarried  m  the 
lifetime  of  the  surviving  daughter,;  of  the 
share  or  shares  of  the  daughter  or  daugh- 
ten before  bequeathed  to  them,  and  a  dis- 
position in  favor  of  James  of  the  whole  of 
the  said  daughter's  shares  and  fortunes, 
if  both  Thomas  and  George  should  die  un- 
married. One  of  the  daughten  having 
died  unmarried  in  the  lifetime  of  the  three 
brothen : — Held,  that  Thomas  and  George 
were  not  thereupon  absolutely  entitled  to 
the  £4000.    rottfig'  V.  Martin,  583 

1 6.  A  testatrix,  after  bequeatMng  certam 
property  to  her  two  daughten,  aim  to  her 
three  sons,  Thomas,  George,  and  James, 
gave  the  reaidne  of  her  penonal  estate  unto 


her  two  sons,  Hmnai  tad  Gaoige,  If  both 
livhig  at  her  decease,  m  equal  shares,  or,  if 
either  of  them  should  be  then  dead,  with- 
out leaving  issue,  wholly  to  the  survivor  of 
them ;  and  if  they  should  be  then  both 
dead,  without  leaving  iasue,  then  wholly  to 
her  eon  James ;  or  if  he  should  be  then 
dead,  without  leaving  israe,  leavmg  her 
said  daughten,  or  either  of  them,  then  liv- 
ing, then  to  and  amongst  her  said  daugh- 
ten, or  the  survivor  of  them,  equally,  or  to 
an  only  surviving  daughter.  But  never- 
theless, riie  directed  that,  if  eith^  of  her 
daughten,  or  if  any  of  heriMns,  should 
die, leaving  iarae,  the  Inue  of  each  of  her 
daughten  and  sons  so  dying  and  leavmg 
i«tte  should  take  their,  her,  or  hii  parent^ 
respective  share  of  the  provisions  she  had 
already  made  for  her  said  daughten  and 
sons,  respectively,  equally,  share  and  share 
alike,  in  case  the  parent  or  parents  of  such 
issue  should  not  have  otherwise  appointed 
the  noMi^Held,  fint,  that  the  testatrix, 
by  the  term  <*  provisions,''  meant  only  the 
residue;  secondly,  that  the  two  som^ 
Hiomas  and  George,  having  survived  tha 
testatrix,  were  abMlntely  entitled  to  the 

Ibid. 


17.  A  teotatiix,  after  beqoeathiBg  pro- 
perty to  her  two  sons,  prpceeded  thus:— 
•<  But  I  most  earnestly  wirii  that  my  said 
sons  may  give  or  settle  their  respective 
shares  on  their  respscttve  daughters,  in 
preference  to  their  sons."  ifuetre,  whether 
these  words  wero  imperative,  or  naraly 
precatory.  Ibii 

18.  A  testator,  after  giving  to  UidM^gfa* 
ter  an  absolute  power  of  appointment  bv 
will  over  cntain  propsny,  reoommended* 
though  he  did  not  absdntoly  enjoin,  his  said 
dau^ter  to  distribute  the  same  at  his  do* 
cease  amongst  her  daughten  in  equal 
shares  >-— Held,  that  time  words  wero 
menly  precatory.  Ibid, 

19.  A  testator,  by  his  wOl,  gave  the  m- 
come  of  shares  in  a  buik  to  ]£,  a  married 
woman,  for  life,  provided  she  wero  a 
widow  at  the  time  of  his  death,  or  should 
become  such  afterwards,  but  during  her 
widowhood  only ;  and  rave  the  ineome 
during  the  covertun  of  £.  to  P.  He  also 
gave  r.  JC800,  in  case  E.  should  become  a 
widow,  in  lieu  of  the  income  of  the  shares. 
By  a  codici],  the  testator  revoked  the  gift 
of  the  income,  and  gave  a  portion  of  the 
moome  ta  E.  for  life,  whether  she  wero  a 
widow  at  the  time  of  his  death  or  not,  or 
should  become  such  afterwards  or  not  At 
the  tune  of  the  testator's  death  E.  was 
under  coverture : — Held,  that  P.  wae  net 
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wtitted  to  tiM  .MM)  at  th* 
tfliftator,  and  would  beoome 
in  tlie  event  of  E.  herwming 
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